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THE CONSTITUTION OF THE FIFTH 
FRENCH REPUBLIC 


Tue drafting of the new French constitution was a speedy affair 
compared with that of the constitution of the Fourth Republic. 
On June 18 a Cabinet committee consisting of the four Ministers of 
State and the Minister of Justice, and presided over by General de 
Gaulle, began work on a draft drawn up inthe main by members 
of the Conseil d’Etat, on the basis of the principles laid down in 
the law of June 8 revising article 90 of the constitution of 1946, so 
as to authorise the Government to draw up a new constitution to 
be approved by a referendum. By the end of July the first draft 
had been approved by the Government and submitted to a consul- 
tative committee consisting of sixteen Deputies and ten Senators 
(chosen by the appropriate Commissions of their respective Assem- 
blies) together with thirteen members chosen by the Government 
and considered as representative of various sections of political 
opinion, legal experts and representatives of professional interests. 
Its report, published on August 16, was then considered by the 
Government and an amended text submitted to the Conseil d’Etat. 
The final draft was approved by the Cabinet on September 8 and 
published the following day. On September 28 a referendum 
resulted in a majority (in metropolitan France) of 79-25 per cent. 
of those voting, who constituted 84-9 per cent. of the electorate, a 
poll higher than any held since the war. : 

The law of June 8 laid down a certain number of principles of 


° cortstitutional reform. The Government undertook to retain uni- 


versal suffrage, the separation of legislature and executive, the 
respOnsibility ‘of the Government to Parliament, the independence 
bf the judiciary, and to draft the constitution in such a way as to 
leaye open the possibility of ‘‘ orgahising the relations between the 
Republic and the associated peoples.” On June 2, in the National 
Assembly, General de Gaulle had stated specifically that these 
undertakings meant that the future constitution would not be 
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presidential, that the offices of President of the Republic and Head 
of the Government would remain distinct. . 

The new constitution, therefore, provides for a system of 
` Parliamentary government. It differs in important respects from its 
predecessor, and in a number of ways from the so-called “* Bayeux 
constitution,” an outline given by General de Gaulle in a speech of 
June 16, 1946, and assumed from then onwards to represent his 
views. There are some echoes of the views he then expressed; for 
instance, the concept of the President as arbitrator, his election 
by an electoral college larger than that which elected Presidents of 
the Third and Fourth Republics, his powers in times of crisis. But 
the essentials of democratic, Parliamentary government are retained. 
Governments are collectively responsible to Parliament; the Presi- 
dent of the Republic is Head of the State, with functions distinct 
from those of the Head of the Government; and the preamble and 
first four articles proclaim the Republican and democratic principles 
contained in the constitution of 1946. This is a constitution that 
can be made to work democratically, if the will is there on the part 
of the statesmen responsible for applying its provisions: though 
there are provisions that could be used, or misused, for undemo- 
cratic ends. There is no doubt that General de Gaulle and his 
Government intend it to serve both democratic and Republican 
ends. Indeed, it is at first sight surprising that a Government 
headed by General de Gaulle, the opponent par ewcellence of the 
party system, should have included in the constitution a formal 
recognition of the existence and functions of parties (article 4). 
This is something quite new in the history of French Republican 
constitutions. Parties are to have freedom of action; they are also 
required to “ respect the principles of national sovereignty and of 
democracy.” * 


THe PRESIDENT 


By far the most important and controversial changes concern the 
role of the President of the Republic. Presidents of the Fourth 
Republic, like those of the Third, played, on the whole, the part 
played by a British constitutional monarch, though their effective 
power and influence were increased both by their presidency of a 
number of important committees and by the existence of a multi- 
party system, whose working resulted frequently in the absence of 
coherent majorities in the National Assembly. Presidents of the 
Fiith Republic have the same powers, as well as a number of new’ 


1 This provision has been widely interpreted as pane designed to facilitate the 
banning of the Communist Party, if ıt should ever become nécessary. Nobody 
attaches great importance to this, however, and not even the Communist Party 
assumes thet any such step is coytemplated either at present or in the near 
future. 

Tt is only fair to add that the requirement that parties should respect the 
rinciples of democracy was not included in the Government’s original draft, ° 
but was added by the Consultative Committee, the majority of whose members 
were Deputies and Senators. The Government retained 1t, however. 
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ones, The traditional functions of the President include presiding 
over meetings of the Council of Ministers, the National Defence 
Councils and Committees and the Supreme Council of the Judiciary ; 
the negotiation? and ratification of treaties; accrediting Ambassa- 
dors; promulgating laws, including the right, before doing so, to ask 
Parliament to reconsider the measure; the right of pardon; and the 
right of appointment to a certain number of posts.’ 

In exercising these functions, the President requires the counter- 
signature of the Prime Minister and of other appropriate Ministers,‘ 
as he did under the Fourth Republic. Under the Fifth Republic, 
he will have at least one important additional function, namely, the 
right to intervene in the matter of constitutional revision, but the 
requirement of a counter-signature will presumably mean that he 
will act only with the concurrence of the Government. 

But Presidents of the Fifth Republic possess, in addition to 
these largely formal powers, a number of new functions, which may 
permit them`to exercise effective political power. Some are not of 
great significance. The President’s right to appoint ” the Prime 
Minister (as opposed to his right only to “ designate ” him under 
the Fourth Republic, the formal appointment following his 
acceptance by the Assembly) represents a return to the habits 
of the Third Republic. It would be important only if, as has 
been predicted by some critics of the constitution, the Prime 
Minister becomes under the Fifth Republic a mouthpiece of the 
President, instead of being responsible in fact as well as in theory 
to the National Assembly. In appointing the Prime Minister’s 


2 There is a difference in the wording of the two constitutions, which may or 
may not be significant. Under the Pouiih Republic the President was ‘‘ kept 
informed of negotiations ’’; the 1958 constitution states that he ‘ negotiates.” 
The right of Presidents to nominate to ‘‘ Governmental civil and military 
posts '’ is far more extensive than ıt was under the preceding régime. Some 
of these appointments will, however, be made “ın the Council of Ministers,” 
and others will, ın practice, be delegated, ıt being left to an organic law to 
determine the conditions of sue oe 
It sppears from article 19, which enumerates the articles in application of 
which no counter-signature will be required, that ıt will in future te required 
* when the President exercises his right of pardon (article 17). The 1946 
constitution stipulated that this mght was to be exercised ‘‘in the Supreme 
Council of the Judiciary,” of which the President was the Chairman. The 
requirement pf a counter-signature applied generally (chacun des actes . . .). 
It was generally understood, however, that President Aurol's decisions regard- 
ing patton were taken personally, though after consultation, and that he did 
not have e counter-signature when exercising the right of pardon {see 1946 
constitution, articles 85 and 88). 
5 w normal circumstances, the Prime Minister cannot be dismissed by the 
resident (article 8). But this would no longer hold in a state of emergency 
in which the President was acting under article 16 (see below, p. 6, note 10), 
aVhere theePresidential power of appointment might have some importance 
is under article 66, which entitles the President to appoint three of the mine 
members of the Constitutional Council. This power is exercsed without a 
counter-signature and the manner of its exercise may, therefore, be determined 
by precedents. The President also appomis the penen of the Constitutional 
Council. The right of the* President of the Republic to appoint all nine 
members of the Supreme Council of the J cared (article 65) will be exercised 
in conditions determined by an organic law, and he will, in any case, require 
& counter-signature. 
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colleagues, the President is merely ratifying the Prime Minigter’s 
choice, subject, of course, to any personal influence he may have 
in persuading the latter to change his mind. 

There are at least four new functions, however, in the exercis¢ 
of which the President could, if he wished, play a personal role, and 
perhaps a very important one. His right to submit to a referendum 
any Bill concerned with the organisation and functioning of the 
organs of government (sur l’organisation des pouvoirs publics} can 
be exercised only if the Government, during Parliamentary 
sessions, or the two Assemblies acting jointly, suggest that he 
should do so. But he has the right to turn down the suggestion, 
that is, in effect, a right of veto.® Similarly, his right to dissolve 
Parliament, at most once a year,’ is subject to the prior obligation 
to consult the Prime Minister and the Presidents of the two 
Assemblies before doing so. But he is under no constitutional 
obligation to follow their advice. 

In both these cases, the actual extent of the powers will be 

determined more by the spirit in which the constitution is applied 
than by the formal provisions of the text. The constitutions of the 
Third and Fourth Republics both contained provisions for dissolu- 
tion. Yet only one occurred under the Third Republic, in 1877, 
and only one under the Fourth, in 1955. In both cases, the 
circumstances leading to the decision to dissolve were such as to 
discredit the institution rather than to establish precedents for its 
use. 
The remaining two new functions are extremely important. 
Both undoubtedly represent the views of General de Gaulle himself 
regarding what ought to be the role of the Head of the State. The 
first, the conception of the President as “ arbitrator” (Varbitre), 
is perhaps more accurately described as an attitude of mind than a 
function, since the article defining Presidential “ arbitration ° is 
descriptive of the results aimed at rather than of the methods 
employed to achieve them, and implies the exercise of no powers 
not conferred by other articles of the constitution. According to 
article 5: 


‘The President of the Republic sees that the constitution 
is respected, ensures by his arbitration the regular functioning 
of the organs of government and the continuity of the State. 

“ He is the guardian of national independence, of territorial 
integrity, and of respect for agreements within the Community , 
and for treaties.” ° 


The resemblance to the conception of the role of Head of the State 

as expressed in the Bayeux speech is striking. He is there described 

as e 
‘an arbitrator, standing” above political contingencies and 
acting, in normal circumstances, «s a counsellor, but, in, 


6 Article 11. 
T Article 12. . 
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riods of serious confusion, asking the country to express its 
sovereign will in elections; in the event of danger to the 
country it is his duty to safeguard national independence and 
treaties concluded by France.” 

The concept of an arbitrator, in the sense of one who, standing 

above, or outside, the political battle, is concerned primarily to 

maintain respect for the constitution, is not new. President Auriol 
came to conceive of his role in very similar terms.* But, for General 
de Gaulle, the arbitrator, though perhaps above the battle, is not 
necessarily always outside it, for he is expected to intervene directly 
at moments of difficulty; it is, for instance, as ‘‘ arbitrator ” that 
he calls for a dissolution. The tone of the present constitution, as 
well as some of its provisions, certainly indicate a more positive 
conception of the role of arbitrator than that of either President 

Auriol or President Coty.” But the form and limits of Presidential 

arbitration in the interests of constitutional and territorial integrity 

will, no doubt, depend largely, in normal times, on the relations 
between President and Prime Minister, and on the strength of their 
respective personalities. 

It is the functions of the President in a national emergency, as 
defined by article 16, which have aroused the greatest controversy. 
Indeed, no article of the constitution has been so widely and so 
bitterly criticised. It is perhaps worth while, therefore, quoting its 
provisions in full. 

** In a situation in which there is an immediate and serious 
threat to the institutions of the Republic, the independence of 
the nation and the integrity of its territory or the applications 
of its international undertakings, and in which the regular 
functioning of the constitutional organs of government is inter- 
rupted, the President of the Republic, after officially consulting 
the Prime Minister, the Presidents of the Assemblies and the 
Constitutional Council, takes the measures called for by the 
circumstances. 

“< He informs the nation by a message. 

x ‘< These measures, on which the Constitutional Council is to 
be consulted, must be inspired by the will to enable the organs 
of government to fulfil their mission with the minimum of 
delay. 

í Daciewment meets as of right. The National Assembly can- 
not be dissolved while the emergency powers are in force.” 

As originally drafted, the article excluded the phrase “in which 

thé regular functioning of the constitutional organs of government 

is interrupted,” the obligation on the President to consult the 

Constitutional Council, specifically with regard to the existence of 


8 On this, see the writer's article on,‘‘ The French Presidency,’’ Political 
uarterly, April-June, 1954. 

9 ident Coty did, however, undoubtedly, exercise considerable influence durin 
the crisis of May, 1958, particularly by his announcement that he would fe 
obliged to resign if ıt proved impossible for General de Gaulle to form a 
Government. 
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an emergency, the right of Parliament to meet, as opposed to its 
convocation, circumstances permitting, and the provision that it 
cannot be dissolved during the emergency. The Consultative Com- 
mittee on the constitution was of the opinion that the safeguards, 
against misuse of these powers were inadequate. General de Gaulle 
explained the circumstances in which he envisaged that the powers 
would be used. He was thinking of a grave national emergency, 
such as 1940, or say, a breakdown of Government owing to an 
atomic war. The Government amended the article to include the 
above-mentioned provisions, but refused to accept an additional 
recommendation of the Committee that the Constitutional Council’s 
Opinion regarding the interruption of “the regular functioning of 
the constitutional organs of government °’ should be binding on the 
President. 

The misgivings of the critics of the article were not removed, 
however, for the essential objection remained. The President is, 
in the last resort, sole judge both of the circumstances in which 
recourse to emergency powers is justified and of the measures to 
be taken to deal with it. 

How far the additional provisions would constitute effective 
safeguards against misuse of emergency powers is, of course, a 
matter of conjecture. It was pointed out that Parliament did meet 
in 1940, and that it did nothing to prevent the assumption of dicta- 
torial powers by Marshal Pétain. On the contrary, Parliament 
voted them. One of the major criticisms was that, though General 
de Gaulle might himself be trusted not to abuse the powers, it was 
bad constitution-making to include in a constitution provisions 
“ tailor-made”? for one man. Professor Duverger wrote, for 
instance, on the Bayeux conception of the role of Head of State, a 
criticism that would seem equally applicable to the President’s 
powers under article 16, and which certainly represented the views 
of many of its critics: 

“ Either the man who wields this arbitrary power will be 
strong, energetic and dynamic, in which case he will refuse toe 
stick to his role of intermittent deus ew machina. Or else, he 
will be weak, nondescript, without prestige, in which case he 
will not be able to act when the need for his arbitration arises. 
General de Gaulle will have to resign himself to the fact that 
you cannot institutionalise General de Gaulle. Of all roles, 
that of Cincinnatus is the most rarely adhered to in history; 
and a man with the temperament of Cincinnatus will never 
follow the long cursus honorum that leads to the position of 
Head of the State. Exceptions are by definition exeeptionale’’ 1° 


10 Demain la République (Paris, Julliard, 1958), pp. 42-48. ` Article 16 ia 
seem to afford unlimited scope for legal argument regarding the precise limits 
(if any) to the President's poe in an emergency. Parhament meets ‘‘ as of 
right.’ But would its failure to meet be regarded as rendering the applica- 
tion of the article unconstitutional? And, assuming that the emergency is 
such that it 18 possible for Parliament to meet, what are its functions? If 
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Two | further provisions regarding the office of President were 
criticised, though mainly because, if article 16 were applied, the 
President’s political neutrality would inevitably be suspended. 
elhe first is the provision that the President can be held respon- 
sible for his acts in office only in cases of high treason (article 68); 
and the second is that concerning the Presidential electoral college 
(article 6). This includes, along with Deputies and Senators (who 
elected Presidents under the two preceding régimes) Councillors of 
départements, Mayors of communes and additional Councillors or 
delegates for the larger communes. Representatives of Overseas 
Territories and member States of the Community are also entitled 
to vote. The inclusion of the last-mentioned category of electors 
is explained by the President’s position as President of the 
Community. 

There are, therefore, some 75,000 metropolitan electors, of whom 
about one half are Mayors or Councillors of small villages of 
under 2,000 inhabitants.” Left-wing parties object to this system 
on the ground that it will inevitably result in the election of 
conservative Presidents. This was also the general rule under the 
two preceding régimes (with the significant exception of President 
Auriol who was elected during the left-wing ‘“‘ honeymoon ” follow- 
ing the war). It is a point that would have had relatively little 
importance, if Presidents of the Fifth Republic had been accorded 
powers no greater than those of their predecessors, or only powers 
which created no fear of their abandoning their traditional political 
neutrality." 


the President were to dismiss a Prime Minister (which he cannot constitution- 
ally do in normal circumstances), 18 he expected to appomt a successor 
acceptable to the Assembly? What precise weight is to Jé attached to the 
Constitutional Council’s advice? And what happens if it is physically unable 
to meet? 

11 Under article 80, the President of the Republic is also President of the 
Community. An organic law determines the electorate in the case of Overseas 
Territories (t.¢., those retaining their Fourth-Republic status); ın the case of 
member Btates, the matter is determined by agreements between the Republic 

e and member States of the Community. 

12 The orginal draft of the constitution left the composition of the electoral 
college to be determined by an organic law. The Consultative Committee's 
draft included detailed provisions, 1n which the over-representation of small 
rural communities was even more marked than in the final text. The 
Government modified these provisions in response to omticisms. The dıs- 
parity between rural and urban representation 18 still marked, however. Panis 
will have one representative per 8,000 of the population; villages of under 
1,000 inhabitants will have an average of one per 350, since all are entitled 

*to one representative. The Commuittee’s proposals had left Paris with one 
representative per 83,000. 
33 The remainigg provisions regarding the Presidency present only slight changes 
from those oF the 1946 constitution. The President is elected, e his pre- 
* decessors, for seven years. It is not stated whether he ıs re-eligible. 
(Presidents of the Fourth Republic gould present themselves for a second, 
ebut not a third, term.) There ıs no proviso regarding Presidential qualifica- 
tions, the sole prohibition under the Fourth Republic (membership of a former 
reigning family of France) having been dropped. It is not even stated thet 
he must be of full age, or a Frenchman. Election is by two ballots, unless a 
candidate obtains a half plus one of the votes at the first. A simple majority 
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RELATIONS BETWEEN THE GOVERNMENT AND THE ASSEMBLY, 


The position of the Government is considerably strengthened vis-d- 
vis the Assembly. The Government is to control the Parliamentary 
timetable **; Government Bills are to be debated on the basis of 
the Government’s text and not, as was normally the case under 
the preceding régimes, on the amended text as presented by the 
reporter of the relevant Parliamentary Commission **; the Govern- 
ment is- entitled to proceed by decree in all fields except those 
specifically reserved by the constitution for legislation by Parlia- 
ment $°; and even in the field reserved to Parliament, the 
Government may obtain the consent of Parliament to legislate by 
decree for a limited period; the right to propose measures 
involving increased expenditure or decreased revenue is specifically 
withdrawn from Parliament **; and legislative procedure is changed 
in a number of ways intended to encourage Governmental 
stability.** 

Henceforth, a Government can be compelled to resign in only 
three ways: first, if defeated by a simple majority on a request for 
the Assembly’s approval of its programme or its general policy; 
second, on a Bill or part of a Bill which the Government has 
made an issue of confidence; and third, on a motion of censure on 
the Government’s general policy, signed by at least a tenth of 
the Deputies of the Assembly. In the last two cases, an absolute 
majority is required to defeat the Government (that is, a half plus 
one of the members of the Assembly must cast their votes against 
the Government). In the case of a vote of confidence on a Bill, the 
Government is assumed to have been accorded the Assembly’s con- 
fidence, without a vote being taken, unless a motion of censure is 


only is required at the second ballot. Under the law of November 28, 1958, 
the President of the Fourth Republic could be elected only by an absolute 
majority (us the term ın the sense just described). President Coty was 
elected at the eenth ballot. 

Presidents of the Fifth Republic are entitled to address messages to both 
Assembles, without the requirement of a counter-signature. Under the Fourth 


Republic, messages must be addressed only to the National Assembly and e 


did require a counter-signature. President Coty’s message of May 29, 1968, 
was, however, read in both Assembles. 

14 Article 48. 

18 Article 42. 

16 Article 87. 

17 Article 88. Under article 18 of the 1946 constitution delegated legislation 
was unconstitutional, but this provision was got round by a number of devices 
—by the grant of special powers, for instance, and by voting outline-lawsa 
(lots-cadre) whose provisions were completed by decrees. s 

18 Article 40. 

1® See below, pp. 18-14, for a description of changes in legislative procedure. The 
withdrawal of the right of Deputies to propose measures involving an increase 


in expenditure or a reduction in revenue (unless the measures also included ° 


rovisions for making good the losa to the revenue) was achieved in theory 

f the los des marıma from 1949 onwards. The unqualified withdrawal 
of the right was voted by the Assembly as part of the proposed constitutional 
revision that was in process of being voted when M. Pflimlin’s Government 
resigned in May, 1958. The revision had included changes in legislative 
procedure along the lines adopted by article 49 of the new constitution. 
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put forward within 24 hours; in both the second and third cases, 
therefore, the vote takes place only on a motion of censure.° 

Whether these provisions, together with the possibility of dis- 
golution,*”? are likely, in fact, to encourage Governmental stability 
is a question that has been hotly debated. And even if they do 
there are other new factors that might work in the opposite 
direction. The constitution deals only with issues on which the 
Government is obliged to resign. But experience has shown that 
most French Governments resign, not because their position is 
constitutionally untenable, but because it is politically untenable. 
Of the twenty governments of the Fourth Republic (preceding that 
headed by General de Gaulle) only five were defeated by an absolute 
or * constitutional ’’ majority, that is, in the conditions in which 
the Government’s resignation was obligatory. Of the rest, seven 
were defeated by a simple majority, or on a vote which had not 
been made an issue of confidence, and eight resigned without having 
been defeated. There are also some new political factors, whose 
importance is as yet only a matter of conjecture; the use that 
Parliament will make of its power to control finance, for 
instance °°; the relations that will exist between President and 
Prime Minister, and the effect that they may have on the latter’s 
position in the Assembly. If, as has been suggested in some 
quarters, the Prime Minister is merely the mouthpiece of the 
President, then his policy may be different from that of the majority 
of the Assembly. If, as has been argued alternatively,?* there is 
conflict between Prime Minister and President, then there is the 
possibility of two conflicts where there was only one under the 
Fourth Republic—between President and Prime Minister and 
between Government and Assembly. It is possible to imagine a 
third, namely a conflict between Government and Assembly, in 
which the President’s intervention, say, to order a dissolution, 
would be, in fact, on the side of the Assembly. 

Here again, much will depend on the President’s interpretation 
of his role and on the character of the man who will succeed 
General de Gaulle as President—if we can also assume that the 
constitution will survive for that length of time! The President 
could use his powers to strengthen the hands of a Prime Minister 
against the Assembly, without necessarily agreeing with his 
policy, but acting merely in his role of “arbitrator,” in the 
interest of stable government. A weak President might well act 
as°a mouthpiece of the Prime Minister, or, more probably, fail to 
act at all. As more than one critic has pointed out, the predomi- 
nande in the Presidential electoral college of the small-town 


20 Articles 49 and 60. e 

21 Bee below, p. 12. 

22 See below, p. 14. 

23 See for instance, Prélot, Pour comprendre la nouvelle constitution (Editions 
du Centurion, Paris, 1958), who supports the first thesis and Aron, Propos 
d’un conservateur (Le Monde, 8.8.58), who supports the second. 
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notability is more likely to result in the election of the weak, 
conventionally conservative nonentities who tended to fill the office 
under the Third Republic than of strong personalities like General 
de Gaulle. ® 

The position of the Prime Minister is rendered easier in one way, 
though it is not necessarily strengthened, if the experience of the 
Third Republic is anything to go by. He is no longer required to 
go through the ordeal of the “‘ investiture.” He is appointed by 
the President and faces the Assembly for the first time with a 
fully constituted Government, a collective entity, seated on the 
Government benches with him. A “ designated’? Prime Minister, 
under the Fourth Republic, faced the Assembly alone, his colleagues, 
most of whose names were already known, waiting in the wings, 80 
to speak, until their leader should have passed his oral examination, 
that is, until he should have been accepted as Prime Minister by the 
Assembly. The solitary figure, facing a barrage of Parliamentary 
interrogation, resembled too often a heretic facing the Inquisition 
rather than the responsible head of a modern Government expound- 
ing his programme. 

The Assembly will, however, be able to refuse its confidence to 
a newly constituted Government, without the need to muster an 
absolute majority. The first paragraph of article 49 (Le Premier 
Ministre . . . engage devant l'Assemblée Nationale la responsabilité 
du Gouvernement sur son programme ...) is widely interpreted as 
heralding a return to the practice of the Third Republic, when 
Prime Ministers began their period of office by asking for the conf- 
dence of the Chamber, after a general debate on the composition 
of their Government and their programme. 

One constitutional innovation is likely to have far-reaching 
consequences on the relations between Governments and Parlia- 
ment if it survives for any length of time. This is the new rule of 
“c incompatibility ” between the functions of Minister and Deputy.** 
This provision reflects General de Gaulle’s long-standing and well- 
known dislike of the working of the party system in France. Bute 
he has found some rather surprising supporters, in particular, in 
the Socialist Party.*° 

The measure is intended to achieve two things; first, to remove 
from would-be office holders the temptation to overturn Govern- 
ments in the hope of obtaining office in the next; and second, to 
free Ministers from party pressure. It is often assumed that its ° 
purpose is also to encourage Prime Ministers to choose some of their 
Ministers from outside Parliament. It can be argued thate the 


a4 Article 23. The eae rule also affects holders of professional and 
public office in conditions laid down in an organic law (see Ordinances of 

October 21, 1958, J. O. October 25, 1958) ut it is the incompatibility 

of the offices of Minster and Deputy that has aroused most criticism. 

Prd “TT it oat pocuirreseal the Socialist Party was in favour of the 
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o: incompatibility ” is artificial. A Deputy cannot merely ‘“‘ shed ”’ 
his political views on becoming a Minister; he will be dependent on 
the Assembly in order to carry out his policy and, the career of & 
Minister being more precarious than that of a Deputy, he would 
be ill-advised to forget his politics.2* But however unreal the con- 


cept, it could have a number of real and undesirabl 
have been expressed that it may result in the- poliziema tion 
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the higher civil service. Whether or not this happens, 2 
servants are regularly appointed to some Mi ial posts,.the result = y 
may be a twofold weakening of the sy {weakening of the; ` Y 
higher ranks of the administration (of which Fras €is-justly proud): ,» 
and also of the quality of Governments. Fagthing-i French’ 37 


experience justifies the view that good civil servaals: RAK 
larly good Ministers 77; and, on the other hand, the imithe 
politica] hazards of office may deter able Deputies from seeking it. 






For when a Government is defeated, the Minister who was, up to 
his appointment, a Deputy, finds himself out of office, out of 
Parliament, and probably out of pocket, for the remainder of that 


Parliament, unless, of course, the Prime Minister asks for, and the 
President agrees to, or himself decides on, a dissolution.* 


In the longer run, “incompatibility ° could endanger the 


working of Parliamentary government itself. The National 
Assembly has been described as “the house without windows ” 
because of the tendency of Deputies to develop a life of their own, 
insulated, as it were, from the realities of public opinion. If to 
this lack of contact between le pays légal and le pays réel there is 
added a lack of contact between Ministers and the Deputies on 
whose support they rely for their continued existence, then the 
already inadequate co-operation between executive and legislature 
in France will be still further impaired. The divorce between 
Ministers and Deputies is likely to throw the latter back on the 
electors, a tendency that the electoral system revived under the 


a 


") 
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The rules governing the replacement of Deputies who become Ministers have 
been carefully drawn up so aa to prevent the Minister who ts no longer in 
office from losing his seat to hie substitute at the followmg election. A 
candidate must specify on his ballot paper the name of the contingent 
substitute, who will replace him im the event of his death or his assump- 
tion of Ministerial office. Replacements of Deputies for most other reasons 
are by by-elections. The substitute Deputy will have all the rights of an 
ordinary Deputy, except that of standing as a candidate in the same con- 
stituency at the next election (see Ordinance of October 24, 1956, J. O. 
October 25, 1968). : 

Under neither of the preceding régimes were Ministers obliged to be members 
of Parhament and non-Parliamentary “‘ technicians '’ have been meloded m 
Governments from time to tune. 

Anyone ae ee Ministerial office gives up his seat for the remainder of the 
hfe of that Parliament. He receives fis Mi rial salary for a Maximum 
period of six months if he ceases to be a Minister. A Minister might, of 
course, be included in subsequent Governments during the same Parlament, 
but financial incentives to office are, surely, ss deleterious to a Muimister’s 
independence of judgment as party pressure, which is, after 5 
sanctioned by the electorate ! -at of Ley 
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Fifth Republic has often been criticised for encouraging.” _ The 
result might be an increasing incoherence of parties, leading to 
increased Governmental instability. 

Nor can it be assumed, as many supporters of the constitution, 
do assume, that dissolution, or the threat of dissolution, will 
prevent Deputies from behaving irresponsibly. The more 
incoherent the party structure becomes, the less effective an 
instrument is the dissolution, because, without a relatively simple 
(and disciplined) party system, there is no reliable way of placing 
clear-cut issues before the electorate. Prime Ministers may, 
therefore, hesitate to advise Presidents to use it, and Presidents 
may hesitate to resort to it against the advice of Prime Ministers. 
The dissolution of 1955, for instance, achieved only one thing, 
namely, a prolonged period in the wilderness for the Prime Minister 
responsible, M. Faure! In fact nothing in French Parliamentary 
life, either before or since the war, has provided any evidence that 
constitutional rules can impose either Parliamentary or Govern- 
mental habits against the will of Parliamentary representatives. 
With great resource and ingenuity, Deputies have always managed 
to get round constitutional or legislative obstacles. 


PARLIAMENT 


(a) The Nattonal Assembly 


In addition to the intention to restrict the power of the National 
Assembly to harass and overturn Governments, the constitution 
reveals also the definite intention to demote Parliament, and, in 
particular, the National Assembly. In the first place, both the 
length of Parliamentary sessions and the scope of Parliamentary 
activities are reduced. Parliament is to sit for two regular sessions, 
amounting to a maximum of five and a half months in the year `° 
(article 28) as against a minimum of seven months under the Fourth: 
Republic. Article 84 limits its legislative capacity to certain pre- 
scribed categories. These include, for instance, questions of civil 
status and civic rights, liability to taxation and national service," 
the penal code, declarations of war, electoral laws, the general 
principles governing the organisation of national defence, education, 
local government, property, trade unions, social security rights, etc. 
In ali other fields than those specifically enumerated, the Govern- 
ment is empowered to proceed by decree’! and even, with the 
permission of Parliament, to encroach on the newly restricted 
legislative field for a limited period.” 

The ostensible aim of this delimitation of powers is to remedy the 


29 This ıs the single-member system, with two ballots, used throughout "the 
Third Republic, except for the elections of 1885, 1919 and 1924. 

30 There can, of course, be special sessions, lasting for a lmited period 
(article 99). 

31 Article 87. 

32 Article 38. 
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tendency of Republican Assemblies to gouvernement d’assemblée, 
a tendency which has led Parliaments to claim an all-pervading 
omnipotence, resulting too often, in practice, in overwork, incom- 
epetence and impotence. As one critic put it: “The National 
Assembly votes vitally important laws in indifference, and unim- 
portant ones after violent debate.”’ 

The restriction of Parliamentary functions has been criticised 
both in principle and on the ground that it is likely to lead to 
conflict regarding the respective competences of Government and 
Parliament.** The constitution authorises Parliament to modify 
the provisions of article 84; they may be “redefined and 
completed *’ (précisées et complétées) by an organic law. It can 
safely be assumed that the revision of this article and of that 
governing incompatibility will be high on the priority list of any 
National Assembly likely to be elected in normal circumstances. 
Whether the extension of Parliamentary legislative activities will 
be an equally high priority for Governments which henceforth 
control the Parliamentary timetable is another matter ! 

The second restriction on Parliament consists of changes in 
legislative procedure, intended, like the measures already described 
concerning the relations between Government and Parliament, to 
strengthen the hands of the Government, particularly by prevent- 
ing obstruction and delaying tactics on the part of Deputies. 
The number of Parliamentary Commissions is reduced from nine- 
teen to six and Governments may decide not to send a Bill to 
any of these, but set up a special Commission.** This may help 
to speed up legislation (for Bills were frequently submitted to 
several Commissions) and also to reduce both the authority of 
Commissions and the area of conflict between Governments and 
Commissions. It not infrequently happened under the former 
system that when the Bill came to be debated in the Assembly, 
the Minister was confronted with a text amended by the relevant 
Commission to the point of constituting almost a counter-proposition. 
And the position of the President of the Commission could become 
that of a dangerous, and often dangerously well-informed, shadow 
Minister. 

When Bills are debated in the Assembly, Governments will 
enjoy a number of advantages not possessed by their predecessors. 
The Government has the right to propose amendments,’ to refuse 
to consider amendments not previously submitted to the Com- 
niission, and to insist on a single vote on the whole, or a part, of 
the Bill, including only those amendments proposed or accepted 


33 Conflicts arising from the interpretation of articles 84 and 87 are to be dealt 
with by the Constitutional Council (grticles 87 and 41). On the possibili 
eof conflict, see for mstance, Professor Pinto in Le Monde, October 28, 1958. 

The Conseil d'Etat expressed the view that article 34 might lead to " grave 
abuses.” 

34 Article 48. 

35 Article 44. 
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by the Government. The picture of legislation under the Fifth 
Republic that these provisions conjure up presents a striking 
contrast with legislative debates under the Fourth, when Govern- 
ments could introduce amendments only by devious devices, anq 
were compelled to combat droves of amendments from the floor 
of the House. 

Special rules are included in the constitution, governing the 
procedure for voting organic and finance Bills. Under the Fourth 
Republic, the term “‘ organic law ” was used to describe laws of 
special importance that might reasonably have been included in 
a constitutional text. They were voted, however, in the same 
way as any other law. There is now a special procedure, the 
essential features of which are that such Bills must be tabled a full 
fortnight before they are debated and that, if the two Houses 
disagree, the Assembly can override the Senate only by voting the 
law by an absolute majority, if the Prime Minister decides to ask 
the Assembly to vote it. Organic laws are promulgated only after 
the Constitutional Council has declared them to be in conformity 
with the constitution.*® 

Special provisions regarding the voting of finance Bills prevent 
Deputies from using delaying tactics, as they did under the Fourth 
Republic, to get round the restrictions imposed by the loi des 
mawima, which prohibited them from proposing measures involving 
increased expenditure or a reduction of revenue. If the Assembly 
has not completed the first reading within forty days (finance Bills 
are read first in the National Assembly; other Bills can be read 
first in either Assembly) the Government is empowered to ask the 
Senate to read the Bill first, within a fortnight; if the measure has 
not been voted on at the end of seventy days, its provisions may be 
applied by a Government ordinance.*’ 

Even if it can be assumed that these restrictions will not 
somehow be evaded, Parliament still retains a vital power. The 
constitution can require a Finance Bill to be voted on within a 
certain time. It cannot ensure that what is voted is what the, 
Government wants. And all the measures outlined above to 
strengthen Governments vis-à-vis the Assembly can be nullified 
if Parliament decides to withhold the necessary supplies. The 
inevitable result of a direct clash between Assembly and Govern- 
ment would be a return, either to the tmmobdtlisme of Governments 
of the Fourth Republic, or to the Governmental instability which 
was, in reality, only another facet of the same deadlock. 


36 Article 46. An organic law affecting the Senate must have the consent of the 
Senate. On the Government’s transitional powers in respect of the eighteen 
organic laws required to complete the constitutional provisions, see belew, ° 

20 


p. 20. i 

37 If the Government has itself failed to introduce the Bill in time for ıt to ebe 
promulgated by the S of the financial year, ıt may ask Parliament 
to suthorise taxation by decree, and may itself suthorise expenditure by 
decree, in respect of those sections of the Bull that have been voted. (Article 
47.) 
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Eventually, if the deadlock were to be prolonged, there would 
devefop another “ crisis of the régime.” And even a dissolution 
might produce the same results. There are critics of the 
constitution who argue that the demotion of the Assembly is less 
likely in practice to strengthen Governments than to encourage 
frustrated Deputies to use the one effective weapon that they still 


possess. 


(b) The Senate 


The National Assembly is also demoted vis-d-vis the Senate. 
The legislative authority of the Senate is strengthened under the 
Fifth Republic by the provision ** that in cases of disagreement 
between the two Assemblies regarding a Bill, the Assembly can no 
longer override the Senate, if the prescribed period of negotiation 
(la navette) proves abortive. The Government may (there is no 
obligation) set up a mixed Commission and, if the Commission 
finally produces an agreed text, submit it to both Assemblies 
without further amendment. But if no Commission is set up, 
or if it fails to reach any agreement, the Bill drops unless the 
Government intervenes to ask, first, for a further reading in both 
Assemblies, and second, if there is still no agreement, for a final 
vote by the Assembly on whichever of the texts the Assembly 
chooses. In effect, this means that, unless the Government is 
willing to support a Bill, the co-ordinate relationship that existed 
under the Third Republic is restored. 

The prestige of the Senate is also increased in several ways, 
some of which have been already mentioned. If the President is 
incapacitated he is replaced by the President of the Senate,*® and 
not by the President of the National Assembly ag under the 1946 
constitution. The Prime Minister may make a specific request for 
the approval of the Senate,* a right that he also possessed under 
the previous constitution, but which was not “ constitutional- 
ised.’’** The President is obliged to consult the President of the 
‘Senate on the application of article 16 (emergency powers) and on 


38 Article 45. 

38 Article 7. 

40 Article 49. 

41 The Government is not, of course, responsible to the Senate and so the nght 
to ask for its approval may be of more use to the Government than to the 
Benate. It has bean suggested that Prime Ministers will do so only when 
ethey are sure of success | 

On the question of the Government’s responsibility to Parliament, a prob- 
lam was created by the wording of the law of June 8, which laid down the 
framework of constitutional revision. Among the Government’s undertakings 


° dii that of respecting the principle of ‘‘ responsibility of the executive to 


arliament.’’ In theory, this would include responsibility to the Senate as 
well as to the Assembly. The Presid&nt of the Consultataye Committee, M. 

ynaud, pointed out this limitation ın the letter to General de Gaulle 
eer ets | the committee’s report. The difficulty was overcome by retain- 
ing the word ‘* Parliament "° in article 20, and by providing, ın article 49, 
for responsibility to be in practice only to the National Assembly. 
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the desirability of a dissolution.“* The concurrence of the Senate 
is required if the Assembly wants to recommend a referendum.“ 
Presidential messages may be addressed to both Assemblies.*‘ 


Senators are to sit for nine years instead of six.** . 


THe JUDICIARY 


The separation of the powers of executive and legislature clearly 
renders necessary some method of resolving any conflicts of 
competence that may arise. The Constitutional Council, which 
replaces the Constitutional Committee of the Fourth Republic, is 
a far more important body. Composed of former Presidents of the 
Republic, together with nine members, sitting for nine years, and 
appointed in equal numbers by the President of the Republic, the 
President of the Senate and the President of the Assembly, it is to 
be responsible, not merely for decisions regarding the delimitation 
of executive and legislative competence, but also regarding the 
regularity of elections and referenda, the constitutionality of (a) 
all organic laws (which must be submitted to it) and (b) those 


``. ordinary laws submitted to it by the President, or by the Presidents 


of the two Assemblies.*® On all these subjects, the Council’s 
decision is final. It also acts in an advisory capacity. It must be 
consulted by the President regarding the desirability of applying 
article 16 (emergency powers), and on the measures to be taken in 
consequence of its application. It may be consulted on the 


42 Article 12. 

43 Article 11. 

44 Article 18. 

45 This last provision is not, of course, constitutional. The constitution left the 
numbers ın each Assembly, the period for which Deputies and Senators were 
elected, and the electoral system, to be determined by legislation. The con- 
ditions ın which substitutes sre to replace Deputies who become Ministers are 
also laid down in an ordinance (the term used for legislative enactments by 
General de Gaulle’s Government during the transitional period before the 
constitution comes fully into force). 

It may, perhaps, be useful to give a bref summary of the most important 
of these provisions. Members of the National Assembly are elected for fives 
years (as under the previous régime) by the system of single-member con- 
stituencies with two ballots, an absolute majority being required for election 
at the first ballot, a relative majority being sufficient at the second. This 
system applies only to the 465 Deputies elected ın metropolitan France and to 
the départemenis a'Outre-Mer. Algeria elects sixty-seven Deputies, in eighteen 
constituencies by the list system with a single ballot and a simple majority. 
Twenty-one of the Deputies are Huropean, and forty-six Moslem. The two 
Saharan constituencies elect four Deputies. 

The conditions of representation of the Overseas Territories have not Yet 
been laid down. 

Two new features are worth noting. All candidates now pay a deposit of 
100,000 francs, which is forfeited, along with his nght to reimbursement of the 
cost of a certain number of free posters and leaflets, if the candidate does not ° 
receive 5 per cent. of the votes. AJ} candidates must name a substitute. 

Senators sit for nine years, a third being renewable every three years. The 
system of election is indirect, the electoral college consisting of Deputies and 

nators and representatives of local authorities and of Frenchmen residing 
abroad. 

46 Articles 87, 41, 56-62. 
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conformity of international agreements with the constitution or with 
organic laws.*? 

- The supreme Council of the adit. set up by the 1946 
goustitution, -is retained, with the samé functions of ensuring the 
independence of the judiciary; controlling the working of the courts, 
and advising the President on the exercise of his right of pardon.“ 

As under the preceding constitution, à High Court of Justice, 
whose members are chosen by Parliament,‘® is to be responsible 
for trying members of the Government chareed with penal offences 
in the exercise of their functions, and the President of the Republic 
on a charge of high treason."?. ` 


- 


t 


- 


THE ORGANISATION OF THE COMMUNITY 


° s » 5 « “ e 
The seventeen articles defining France’s relations with her oversea 
~ possessions are revolutionary. For the first time in French history, 
“the possibility of independence is formally recognised. The new 
constitution recognises three different categories among the 
territories forming the Community. They are: (1) the départements 
d'Outre-Mer, whose administration has been, since 1946, assimilated 
-to that of départements of metropolitan France; (2) the territoires 
d’Outre-Mer, or former colonies, now enjoying a considerable 
degree of self-administration,-since the passage of the outline-law 
of June 28, 1956; (8) Etats membres de la Communauté, a new 
status, nearer to. self-government, for which the territoires d’Outre- 

"Mer could opt within the six months following the referendum.** 

Further evolution of member States towards self-government is 
‘possible, on terms to be negotiated, if requested either by France 
or by the territory in question. A request by the territory must 
be based on a decision of the legislative Assembly, confirmed by a 
referendum. if a member State wishes to be independent, the same 
procedure is adopted. 

.. -Territoires d’Outre-Mer which do not wish to opt for the status 

‘ef States within the Community may either stay as they are or 

choose the status of départements d’Outre-Mer. These two 

. categories form part of the Republic; the States do not, and will, 

47 Articole 54. 

48 There are some changes in its composition, its powers (which are reduced) and 
its method of appointment, and ıt 18 to work within the framework of a 
yporganised judicial system, 

49 There are some changes, however: ` the High Court is now chosen by both 
` Senate and Assembly (in equal numbers) instead of by the Assembly alone, 
as Was the case under the 1946 constitution. 

fo The crime of “high -treason is undefined (article 68). The decision to bring 
individuals before the High Court 1s taken by an open ballot in both Assemblies, 
p absolute majority being required. - 

50a y the beginning of December, 1058, all the West and Equatorial Afmcan 

* Territories, with the exception of Niger and Haute Volta, had notified their 
- intention of opting for the status of member State. Madagascar also becomes 

& member State. 
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therefore, not be represented within the French Parliament,’ A 
most important provision is that of article 85 which leaves the 
way open for changes in the institutional framework of the 
Community (described only in outline) to be modified by ordinary 
legislation, instead of by constitutional revision. 

The Community has been described as a conception somewhere 
between Federation and a Commonwealth. It will have its own in- 
stitutions: (1) an Executive Council, composed of the Prime Minister 
of France, the Heads of the Governments of the member States,, 
and those Ministers responsible for Community affairs, that is, 
foreign, economic and financial policy, defence, currency and 
policy concerning strategic raw materials and, except where a 
special agreement decides otherwise, justice, higher education, and 
the general organisation of transport and communications; (2) a 
Senate, composed of delegates chosen by the French and State 
legislative Assemblies from among their number; and (8) a Court 
of Arbitration. The President of the Republic is also President of 
the Community and presides over the Executive Council. The 
function of the Executive Council is the organisation on the 
Governmental level of co-operation between the member States 
of the Community; that of the Senate is the discussion of matters 
of economic and financial policy, submitted to it by the President, 
and the consideration of international treaties or agreements under 
articles 85 and 58 which are binding on the Community.” 

These constitutional provisions are only a framework, the details 
being left to be worked out in several organic laws. Until it is 
known just how the institutions are intended to function, and 
how easy it will be for member States to assume progressively 
more responsibility for the management of their own affairs, it is 
impossible to do more than speculate on the likelihood ofthe success 
of the experiment. It does seem clear, however, from the text of 
the constitution that the conditions of co-operation are intended 
to be extremely flexible. This is comprehensible, since the 
territories concerned are at very different stages of politica] 
evolution. A great deal will, therefore, depend on the spirit in 
which the provisions are applied by both sides; on the readiness 
of France to recognise the need to respond generously to nationalist 
aspirations in the member States; and on the willingness of the 
as yet relatively inexperienced leaders of the different territories 
to be prepared to walk before they try to run. But there is a, 
danger that France may keep them on too tight a rein. ° ÀB 
described in the constitution, the functions of the Senate are ' 
essentially advisory, executive decisions being impossible only on 
matters on which there has been specific delegation of authority 
to the Community. The Algeritin Statute, which offered real oppor- 
tunities for the evolution of Moslems towards self-administration, | 


51 Articles 72, 74, 76 and 86. 
52 Articles 78-64. 


Jan. 1959 THE CONSTITUTION OF THE FIFTH FRENCH REPUBLIC 19 


if French Governments and officials had used them, was finally 
rejected by even moderate Moslem opinion aften ten years of 
disillusionment. On the other hand, the 1956 outline-law has 
aertainly encouraged a very rapid political development in many 
of the African territories. From the point of view of African 
opinion (for it is in Africa and Madagascar that nationalism is 
developing most rapidly) the ‘vitally important provision is the 
constitutional recognition of the right to independence. And the 
possibility of moving towards it by agreement with France, without 
encountering the constitutional obstacles presented by the previous 
constitution, may be a valuable safety valve. 

There do not seem to be the same possibilities of evolution for 
the départements d’Outre-Mer, or for those territories that opt to 
remain territoires d’Outre-Mer. It would appear that the latter 
cannot opt for the status of member States at some later date, 
if they do not do so within the six months following the referendum. 
Article 85 appears to deal only with the evolution of member 
States; and article 78 envisages only adaptations of the “ legislative 
and administrative régime’? in the case of the départements 
d’Outre-Mer. There is no mention of the ‘‘ constitutional ” régime. 

The constitution makes no mention of Algeria. Nor was Algeria 
mentioned in the 1946 constitution. The status of Algeria is 
regarded as being that of a group of départements d’Outre-Mer, 
with certain special characteristics.°° 

Although the constitution provided for accession to independence 
only under article 86 (which requires the decision to be taken by 
the territorial Assembly and confirmed by a referendum), General 
de Gaulle, in his tour of the oversea territories shortly before the 
referendum, explained that a negative vote by a territory in the 
constitutional referendum would be interpreted by France as a 
desire for secession. Only one (Guinea) voted No. A special 
relationship with France is envisaged for territories that have 
become independent. They may conclude agreements with France 
“ to develop their civilisation.” "t This article has been interpreted 
as expressing France’s hopes for a co-operative relationship with 


53 See Statut de l’Algéne, 1947, and statement of the Conseil d'Etat, of March, 
1947. Neither of these had constitutional authority. The index to the text of 
the 1946 constitution, published ın the volume of rules of procedure of the 
National Assembly, has an item: ‘‘ Algérie, régime législatsf,”’ referring 
the reader to article 73 of the 1946 constitution. This article dealt exclusively 
with départements d'Outre-Mer. This might be regarded as semi-official 
constitutional authority. 

fhe constitutional limitation on the possibility of evolution of the départe- 
menis d'Outre-Mer 18 of immediate interest only as regards Algeria. The four 
other départements d'Outre-Mer requested this status in 1946, and there has 
been no sign of their wishing to change 1t. If Algerian independence were 
tẹ be proposed in the near future, constitutional obstacles could either be 
circumvented by legal enuity, or the constitution could be revised. Once 
the political obstacles could be overcome, the constitutional obstacles would be 
negligible. 
54 Article 88. 
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the former North African Protectorates’ as well as for. the main- 


“tenance of a -“ family’? relationship with States that become ` | 


independent in the future. 


This somewhat superficial summary of the principal provisions: - 


- and innovations of an extremely long, sometimes obscure, and 
highly complex document of ninety-two articles is inevitably 
incomplete. Nothing has been said of the Economic Council ‘(now 
_ Tebaptised Economic and Social Council), or -of ‘the transitional- 
provisions ** giving the Government of General de Gaulle the- right ` 
(a) to complete the constitutional provisions by promulgating, © 
in the form of ordinances having the force of law, eighteen 
organic laws, and-also to decide the electoral system; and (b) to 
extend its own period of special powers, if necessary, beyond the 
six months for which they were originally granted on June 2, ` 
up to four months from the promulgation of the new constitution, 
following the referendum’ of September 28. Indeed, thé powers 
are extended in scope as well as in time to include “‘ the measures - 
in every field that the Government judges necessary to the life of = 
- the nation, the protection of its citizens or the safeguard of | 
liberties.”? - s 

One last brief word ought perhaps to be said, however, ‘on ihe 


subject of constitutional revision, ‘since ‘this threatens to be as | 


important under the Fifth as it was under the Fourth Republic. 
In theory, revision is easier than under the 1946- constitution, 
since the only requirement is that it shall be voted by both 


Assemblies and ratified by a referendum, unless the President ¢ 


decides otherwise, in which case the two Assemblies meet in 
Congress-and a three-fifths majority is required. The obstacle to 
revision presented by article 90 of the 1946 constitution (which 


necessitated two stages) has disappeared. It remains~to be seen, — 


however, whether the political obstacles to revision will be less 
serious than during the previous régime. For the one essential 
condition remains the same.’ Parliament—and in the first place 

the National Assembly—must be able to muster a majority, which 
is precisely what it proved unable to do eee most of the 
life of the Fourth Republic. . 


rae 
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55 Atiola. 90-92. 


* Author of French Politics (Royal Institute of International Adii) 1953, and 


France, the Fourth Republto (Methuen, PNR etc. 


eRE-EXAMINING SINCLAIR v. BROUGHAM 


SINCLAIR v. BroucHam! has always, and rightly, been thought as 
of fundamental importance.? This importance, to be sure, is 
theoretical rather than practical. Practically speaking, the case 
merely puts a narrow, if tricky, point concerning the priority of 
creditors, and this on facts which are unlikely to recur in future.° 
Theoretically, on the other hand, the case offers a number of inter- 
secting problems: contractual capacity and the doctrine of ultra 
vires;-the nature of money-claims in law and equity; the notion of 
“ tracing’? property and‘ quasi-contractual restitution; even the 
distinction between rights in rem and in personam. Clearly these 
problems are as fresh as they remain challenging. 


H 


THe SITUATION 


Though empowered only to borrow money for the purpose of 
building houses, the Birkbeck Building Society started a banking 
business soon after 1851 when first founded. This business 
. Hlourished,.and the society became one of the important smaller 
banks of London, known popularly as the Birkbeck Bank.‘ By 
_ 1910 liability to the bank-depositors amounted to (roughly) £11 
= millions, more than ten times the amount the society owed to its 
shareholders. In 1911, however, there was a run on the bank which 
drove it-into liquidation. As the assets had shrunk, a conflict arose 
between (briefly) two classes of claimants, the shareholders and the 
depositors, the situation being complicated by the fact that the 
banking business was held to be ultra vires. Had this business been 
intra vires, no serious conflict would or could have arisen; for the 
. depositors would then have been legitimate creditors clearly 
entitled-to repayment before the members. One may well ask, in 
=- passing, how this illegitimate bank could succeed in borrowing so 
much money. The answer is that some borrowing was quite within 
the society’s purpose. As a building society, its main task was to 
‘bring together those willing to lend and those wishing to borrow 
` money for the building of houses, an activity which necessarily 
` «involved the services of a banker-intermediary.® It had also been 


. 1 [1914] A.O. 898. For earlier proceedings, Re Birkbeck Permanent Benefit 

~ Building Society [1912] 2 Ch. 188. i 

2 For discussion of this case, see Lord Wright, Legal Essays and Addresses 
(4989) 1; Holdsworth, Essays in Law and History (1946) 238; Hanbury, 
Essays in Equity (1084) 1,-12; Dawson, Unjust Enrichment (Boston, 1951) 
48. And see Lord Greene M R. in Re Diplock [1948] 1 Ch. 465, 618. 

3 See n. 7, tnfra. 4 Cf.-[1912] 2 Ch. 188 at 210, 227. 

5 The nature of building societies was brilliantly discussed by Jessel M.R. in 
Re Guardian Permanent Building Society (1882) 28 Ch.D. 440, 457 et seq. 
The impetus leading to the formation of these societies was not so much the 
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decided that a rule expressly authorising such a society to borrow 
without limit was valid, provided the money was borrowed for the 
purposes of a building society and was borrowed from internal 
shareholders instead of external lenders. The Birkbeck Bank, 
however, had gone beyond these limits, changing its role from that 
of a financing agent to that of a trading banker.’ 

Be this as it may, how were the diminished assets to be dis- 
tributed and according to what plan of priorities? Neville J. 
thought that the depositors ought to be postponed to both regular 
creditors and shareholders, and a majority in the Court of Appeal 
took the same view. But Fletcher Moulton L.J. dissented on the 
ground that the depositors should have priority over the share- 
holders, though not over the ordinary creditors. The House of 
Lords produced a third and intermediate solution whereby deposi- 
tors and members were to bear the shrinkage rateably or pan 
passu, that is in proportion to each individual contribution.’ How | 
do these three contrary results compare with one another? Which 
solution was the most preferable? 


Tre First SOLUTION 


It was, as will eventually appear, Neville J.’s judgment which was 
the most economical as well as the soundest. Granting that the 
loans to the Birkbeck Bank were ultra vires, the lender was not (in 
the judge’s view) like a highwayman claiming his share of a robbery 
or like a gambler trying to recover the amount of his lucky wager. 
The parties had acted under a mutual mistake of law, believing 
they could borrow and lend money as to a banker; “‘ and although 
in many cases money paid under a mistake in law is irrecoverable, 
this rule, I think, is not applicable to a case like the present.” ° 


desire of the ‘‘ industmous classes '' to obtain funds by ‘‘ periodical subscrip- 
tions?’ (as stated ın the preamble of the Building Societies Act, 1936), but the 
desire on the part of capitalists to invest at a higher rate of interest than the 
usury laws then allowed. Cf. Lord Cranworth L.C. in Fleming v. Self (1854) 
8 De G.M. & G. 997. 

6 See Lang v. Reed (1869) L.R. 5 Ch. 4; Murray v. Scott (1884) 9 App.Cas. 
519 


T After the Birkbeck débacle, it would seem most unlikely that a buildin 
society would either again borrow, or the publio again lend, money in su 
circumstances. No simular problem could arise in case of other statutory 
corporations with limited capacity. For ıt seems most improbable that a 

‘ company other than a building society would be able to engage in banking 
activities for fifty and more years without ıt being realised that this actiaity 
is ultra vires. A trading company does not even possess the initial advantage 
of acting as an intermediary or financing banker, being usually concerned with 
trading and not immediately with borrowing. ° 
As a matter of sheer possibility, there were two further solutions. A- (foprth} 
solution whereby the shareholders would divide all the assets between them 
to the complete exclusion of thè ultra tres depositors. Another (fifth) 
solution which would allow the ultra vires depositors to be treated hke regular 
creditors. The fourth solution was mentioned but regarded as too unjust to 
be seriously considered. The fifth solution was not even mentioned. 

® [1912] 2 Ch. at 197. 
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- This conclusion had very good an: In the Guardian case 2° 


it had, on similar facts, been’ held that, though creditors and 
unadvanced shareholders .had to be paid in the first instance, a 
gociety’s surplus assets had to go to the ultra vires lenders. Our 
present depositors, however, were not content with this distribu- 


' tion: iť cannot be right, they argued, that the shareholders should 


be paid before them; it cannot be right, because the society took 
the money on the footing that they were carrying on a legal 
business, nor had the depositors any reason to suspect the 
legitimacy of that business.?? 

The Court of Appeal, by: a majority, affirmed Neville J.’s 
decision. But they also started a line of reasoning which was 
to become most troublesome. The court emphasised the “ void- 
ness ”’ of an ultra vires borrowing which could therefore create no 


_ debt at law or in equity.’? To/recover anything the lender had to 
. bring himself. within the equity of subrogation or within a tracing 


judgment.** But on this basis neither Neville J.’s decision nor the 
Guardian case could make any sense whatever; and indeed the 
court now felt quite unable to discover (what Jessel M.R. had 
called) the ** plainest principles of equity °’ which gave the surplus 
to the improper lenders.** These principles appeared to be nothing 
more’ than a ‘“‘rough-and-ready tracing judgment, illogical, but 
possessing the merit of attempting to do partial justice to the 
lenders.” 15 As the court saw it, the dilemma was as follows: 
eithér the borrowed moneys became part of the society, in which 
case the members were entitled to both principal and surplus; or 
the moneys were not-assets of the society, in which case the lenders 


` became ordinary creditors taking preference to the members.’° 


“ 10 Re Guardian Permanent Benefit Butlding Society (1882) 28 Ch.D. 440. 


11 For these arguments, see [1912] 2 Ch. at 198 et seq. 

12 Ibid., at pp. 207-208. The court found support for this view in Ee p. 

- Watson (1881) 21 Q.B.D. 801 and similar cases. It needs to be pointed out, 
however, that these cases merely showed that an ultra vires lender could not 
prove in a liquidation; they did not necessarily establish the wider principle 
‘khat such a lender could not recover even 1f there was a surplus. 


“13 Ibid., at p. 282. Buckley L.J. here gave a classified list of five ways of 


recovery as exceptions to the lira vres doctrine. His classification was, 
unfortunately, not very helpful. It was too schematic and did not explain the 
interconnections. 
it Bee (1882) 28 Ch.D. 440 at 451. Brmstowe V.-C. had well explained the relevant 
equity: ‘‘It would be SEE for the members of the society who have 
ereceived [the] money, and had the benefit of it, to say, ' The society is now 
-wound up; all outstanding debts and claims have been paid; all costs 
have been paid, and there ıs a substantial residue. We, the members 
of* the society, will take that and divide it amongst ourselves, because 
ou,and others had no right to lend it to us—you did wrong in lending 
À to us, and we did wrong, through our trustees, ın taking it, but as we have 
_ got it, we will keep it, and you shall not recover it from us.’ That appears 
to me & very inequitable claim.” Ibid., at p. 446n. 
15 [1912] 2 Ch. 188 at 209. 
16 bid., at pp. 284-235. Dater Lord Sumner made the same point: ‘‘ A ruthless 
logic would have given all to the shareholders, principal, interest, bonus and 


/ 
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Surprisingly, the Court of Appeal chose to follow the Guardian 
case, even without approving it. 

Later the Guardian case received more critical attention from 
Lord Parker. But whereas the Court of Appeal had considered the 
Guardian case illogical because it gave the surplus to the lenders, 
Lord Parker now thought: that to give to the lenders no more than 
the surplus was not capable of logical justification. This because 
of two reasons. Suppose a company in poor circumstances incurs 
ultra vires loans which increases its assets and which permits its 
members to be paid off in full, though this leaves less money for 
repayment to the lenders. Surely it would not be ‘in accordance 
with equity and good conscience ’’ that the members or contribu- 
tories are paid in full, when ‘‘in equity and good conscience the 
amount of the increase in the assets due to the ultra vires borrow- 
ings ought to be restored to the lenders.” * But this point failed 
to take into account the presence of the ultra vires rule whose 
purpose was precisely to protect the shareholders against ultra 
vires dealings. And once the shareholders had this equity or 
protection, they had a right to the repayment of their original 
contributions. Indeed, the ultra vires doctrine had to have at least 
this effect to have practical significance. There was, of course, 
another “‘ equity,” called the doctrine of subrogation, which could 
give preference to an unauthorised lender by putting him in the 
position of a regular creditor, provided the ultra vires loan had 
actually been used to pay off the regular creditor. Our present 
facts,. however, did not and could not constitute a case of sub- 
rogation, simply because the claims of the ultra vires lenders far 
exceeded those of the ordinary creditors.* 

Lord Parker also rejected another argument (supporting the 
Guardian case) according to which the lenders had to be postponed 
in order to identify the surplus by a ‘“‘ process of exclusion ’’; for 
only after all legitimate claims were met could what remained 
over be regarded as a surplus. But in Lord Parker’s view the 
members or shareholders were at law entitled to all the assets, such 
being the legal effect of the ultra vires doctrine. 


“ Logically, therefore, it would be impossible to arrive at what’ 


in equity belonged to the lenders by first satisfying the legal claims 
of the creditors and members.’’*® But this logic was most mis- 
leading. For the picture in which shareholders were at law entitled 
to everything, while in equity they would get nothing, suggested a 
wrong, because an incomplete, contrast. For one thing, the picture 
overlooked (as before) the very doctrine intended to shield the 


surplus, but this would have held the shareholders entitled to a ch hey w the’ - 


gains, while bound in lew to reprobate the borrowing by whi 
acquired '': [1914] A.C. at 457. 

17 [1914] A. O. at 444. 

18 We shall later have occasion to take another look at subrogation: see at n. 56, 
infra 


f 
19 [1914] A.C. at 445. 


they were 
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shareholders against ultra vires losses, a doctrine operating both 
in law and in equity. For another, giving relief, equitable or other- 
wise, to the lenders involved a ‘“‘ process of exclusion,” as this 
process was in fact the only means of separating the protected 
quantum of assets belonging to the shareholders from the remainder 
or surplus that might be returned to the lenders. Thus we can see 
that the various criticisms of the Guardian principle were hardly 
sustainable. On the contrary, that principle, far from being 
illogical, provided the soundest possible solution. 


THe DISSENTING SOLUTION 


_ As already said, Fletcher Moulton L.J. adopted a different view- 


point.*° Though in his judgment the depositors had to be preferred, 
not postponed, to the shareholders, he agreed that the borrowing 
was ultra vires, so that the debt as such was void and unenforceable 
in law and equity. Nevertheless, a court could not refuse to 
regulate the consequences of an ultra vires transaction, since the 
parties could not be left ‘to keep what they have respectively got 
hold of without regard to justice as might be the case if the 
contracts were immoral—true turpes causae. The very invalidity 
of the contract may give rise to rights which the law will enforce or 
defend.’ = Where, for example, a company acquired a railway 
through an ulira vires purchase, no court would permit it to 
recover the money and still keep the railway; to hold otherwise 
would in effect permit a company to profit by ‘f void ” transactions. 
Instead of the distribution adopted in the Guardian case (‘* which 
is, after all little more than a counsel of despair’’), the Lord 
Justice now recommended an equity that would “ purge?” the 
society’s assets of the lenders’ moneys, leaving the remainder to 
the members. In other words, while the first solution was a 
“ purge ” in favour of the members, the present purge was one in 
favour of the lenders. The latter ‘‘ purge,’’ the judge further 
„argued, was the more justified, as the money was obtained by 
false, though innocent, misrepresentation. ‘* The society cannot be 
allowed to profit by its own wrongdoing. The claims of the deposi- 
tors to a return of their money have, therefore, priority over the 
claims of the members to a return of the amount of their shares.”’ * 
Only in this way, the judge believed, could effect be given not only 
to the *‘ sound and recognised principles of equity,” but also 
“without in any way failing scrupulously to enforce the restrictions 
imposed by law on companies or societies of its own creation.’’ *° 

But were these assertions really tenable? More precisely, how 


20 [1912] 2 Ch. at 209-227. This judgment proved of great influence in the 
Vep of Lords: see [1914] A.C. at 498-480 (Dunedin); 450-451 (Parker). 
Also Lord Wright, op. ott., 5-6. 

41 [1912] 2 Ch. at 223. 

22 Ibid., at p. 225. 

23 Ibid., 226. 
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‘¢ scrupulous ” was the enforcement of ultra vires, if first preference 


was given to the claims of the depositors? Let us deal with the’ 
argument about misrepresentation, an argument subsequently 


elaborated by Lord Parker.** If (as the latter contended) thg- 


society’s agents borrow money in the course of a banking business, 
there is not merely an express representation, but also an implied 
representation of an authority to borrow for banking purposes; 
‘moreover, this sort of implied misrepresentation can occur through 
an agent’s ‘‘ carelessness or otherwise.’’** Yet thus extended, 
every unauthorised transaction would become an “ implied ”’ mis- 
representation, since the very act of an ultra vires borrowing could 
be said to represent an authority to borrow, especially if the lender 
was unaware of the exact limits of the company’s capacity. Again, 
such an extension of misrepresentation would completely eliminate 
the doctrine of ultra vires, since the shareholders would lose the 
protection intended to shield them against the directors’ unautho- 
rised dealings, and (paradoxically) they would lose this protection 
merely by virtue of the directors incurring ultra vires commit- 
ments.2® Consider now the (previous) illustration of the ultra 
vires purchase of a railway.’ What rights have the so-called 
buyers? As a broad proposition, it certainly is true that the 
‘‘incapacity to purchase would bring with it an incapacity to 
acquire the property, and therefore the railway would not belong 
to. them.’ 7* This proposition, however, introduces a subtle fallacy 
when applied to things other than railways and such like and when 
applied to things like (let us say) pebbles or peas and (especially) 
money or coins, that is, things which can disappear or become 
indistinguishable in a heap or mass or mixture. In such a case it 
is meaningless to say that property does not pass or does not belong 
to the transferee, since the (now indistinguishable) things have 
anyhow ceased to be recoverable in forma spectfica. In such a case, 
furthermore, the method of recovery must depend upon a distribu- 
tion of assets, a distribution which, if the assets have shrunk, 
34 [1914] A.C. at 450-451. : À 
25 For thıs idea see Cotton L.J. in the Guardian (Scott's) Case (1882) 28 Ch.D. 

440, 458, 469. Of course, the misrepresentation-ar ent would have been more 

forcible had there been a solicitation for loans by. ihe society's trustees or 

agents: see Bristowe V.-C., sbid., at 445-4460. In Sinclair v. Brougham 

there was some difference of opinion ss to the guilt of the parties: while 

Fletcher Moulton L.J. was convinced that justice was entirely on the side of 

the lenders, Lord Sumner thought that the latter had paid their money and 


taken their chance: hence "all alike must be deemed cognisant’’ [1044] 


A.C. at 452-458. 
26 These remarks do not apply to the case of a deliberate or intentional mis- 


representation, in which a plaintiff-lender could certainly recover his fhoney , 
by way of damages or restitution and indeed recover without regard to ,any ° © 


priorities. However, the principles we are now discussing do seem to assume 
a distinction between a fraudulenf acquisition and an imnocent or mistaken 
transfer of money, since in the case of the latter the lender would, even on 
the most favourable view, still be postponed to the regular creditors. 

27 See at n. 21, supra. 

28 [1912] 2 Ch. at 288. 
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requires a plan of priorities in an order either of time or of merit. 
There is, in short, a world of difference between the recovery of 
specific things such as railways or horses or what have you and the 
gecovery of other less distinguishable assets. The ramifications of 
this difference will become clearer during the next stages of 
discussion. 


Toe Turrp SOLUTION 


In the House of Lords, Sinclair v. Brougham attained new levels 
of complexity. But if the law lords seemed to pursue divergent 
arguments, they were actually more in agreement than at 
variance.*® The initial question was whether the appellants (the 
lenders) could recover their deposits as money had and received to 
their use.” The House was unanimous that this action was 
inapplicable, notwithstanding some earlier precedents.*! One 
reason was that this action was historically founded upon a promise 
to repay, but that a court could not now impute or imply a promise 
when this fictitious promise conflicted with the positive law. ‘‘ The 
fiction becomes, in other words, inapplicable where substantive law, 
as distinguished from that of procedure, makes the defendant 
incapable of undertaking contractual liability. For to impute a 
fictitious promise is simply to presume the existence of a state of 
facts, and the presumption can give rise to no higher right than 
would result if the facts were actual.” °? This argument was 
surprising. In the first place the fictitious promise was not travers- 
able, indeed the fiction had been done away with by legislation. 
Secondly, had that fiction ever been taken seriously, indebitatus 
assumpsit could never have become the general action for recover- 
ing the money, such as money paid under mistake or paid on a 
void or illegal transaction, or paid on a bargain that failed. For in 
all these cases the promise to repay was in patent conflict with the 
actual state of facts. For example, if A mistakenly gave money to 
B, it was obviously untrue that B had promised a return of the 
money to A.** In the third place, therefore, all that the fiction- 


39 Compare Lord Wright, op. cit., 6, and Lord Greene in Re Dtplook [1948] 1 
Ch. 465, 618. 

30 [1914] A.C. at 414 et seq. 

31 Re Phoemaw Infe Assurance Co. (1862) 2 J. & H. 441; Flood v. Insh Provident 
Assurance Co. [1912] 2 Ch. 597m. 

32 [1014] A.C. at 417. The other lords used similar language, but Lord 

umner’s formulation was the most stnking: ‘The court cannot de jure 

‘ elmpute promises to repay, whether for money had and received or otherwise, 
which, ıf made de facto, ıt would inexorably avoid’’. tbid., at p. 452. See 
also at 488, per Lord Dunedin. 

33 Cémmon Law Procedure Act, 1852, s. 49. And see generally Wright, op. cit., 

© 30-81. 

34 Perhaps this was one reason why Holt O.J. so strenuously opposed the 
extension of indebttatus assumpstt: “fhe notion of a promise in law was a 
metaphysical notion, for the law makes no promise, but where there is a 

romise of the party °’: Starke v. Cheeseman (1699) 1 Ld.Raym. 6588. Lord 
Haldane seamed to recognise this, when he traced the history of the andebitatus 
count: ‘*‘ For 16 was just the fiction of attmbuting a promise in a multitude 
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argument could mean was that the law cannot both veto a contract 
and imply one. Unfortunately the argument forgot that we were 
here concerned not with promise in a “ valid ” or ** true’ sense, 
but with the recovery of money where the contract failed. "a 
More interesting was another reason against admitting the action 
for money had and received. That reason was that the only remedy 
at present had to be one in rem and could not be a remedy in 
personam. For; as Lord Haldane explained, “to hold that a 
remedy will lie in personam against a statutory society, which by 
hypothesis cannot in the case in question have become a debtor or 
entered into any contract of repayment, is to strike at the root of 
the doctrine of ultra vires as established in the jurisprudence of this, 
country. That doctrine belongs to substantive law and is the out- 
come of statute, and cannot be made different by any choice of 
form in procedure.” ** But if there was no right in personam, what 
were the possibilities of an action in rem? More particularly, can 
money be followed or traced as though it were some sort of 
property? Of course, if the money is in a bag or in a stocking or 
otherwise identifiable in specie, the owner retains a specific right or 
right in rem.** However, this proposition needs careful qualifica- 
tion. Though the identified bag of money would be like a specific 
chattel, consider the ambiguity of the word “‘ identified ”? in this 
instance. As money can always be mixed with other money, it has 
no identity in the way a specific horse has one. Even the “‘ iden- 
tity ’ of the bag of money can easily change, since its contents 
can easily be changed. More importantly, the money itself cannot 
be identified in any proprietary sense. Even suppose that A gives 
B bank notes which bear A’s earmarks (his fingerprints, sow’s ears, 
pencil marks, etc.), so that no two notes would be exactly alike and 
the individual notes could be identified or traced. Still, A keeps no 
tight to any one note, since to give him such a right would permit 
him to appropriate individual notes and thus to withhold their 
quality as currency. In other words, as Lord Haldane well put it: 


‘ In most cases money cannot be followed. When sove- ` 
reigns or bank notes are paid over as currency, so far as the 
payer is concerned, they cease ipso facto to be the subjects of 
specific title as chattels. If a sovereign or bank note be offered 
in payment it is, under ordinary circumstances, no part of the 
duty of the person receiving it to inquire into title. The reason 
of this is that chattels of such kind form part of what the law 
recognises as currency, and treats as passing from hand to ° 


hand in point, not merely of possession, but of property. It 


of cases where in reality there was none which finally gave the action ite 

es weap acne range, and made it available even where no fact importing or * 

imp privity of contract could be proved ’’ [1914] A.C. at 416-417, citing 

Ames, Lectures, 166. r 

a5 [1914] A.C. at 414-415. This line of reasoning had begun with Cozens-Hardy 
M.R.: seo at n. 14, supra. 

86 This part of the argument had first been suggested by Mr. Buckmaster (as he 
then was): see [1912] 2 Ch. at 208. 
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$ would cause great inconvenience to commerce if in this class of 
chattel an exception were not made to the general requirement 
of the law astotitle.”?*7 - - Dg 


But what next? If we “cannot have a jus in re in currency,” 
how could ‘‘ the whole strength ” of the present argument lie ‘‘ in 
the idea that the jus in re represents the depositors’ only right >? *° 
The answer is that, probably misled by Taylor v. Plumer,” the 
House of Lords thought that money could. be followed or traced 
into the hands of a wrongful possessor or transferee, whether he be 
& thief, or a fraudulent trustee or broker, or someone to whom 
money is paid under a mistake of fact, the only limitation being 
“that the relation of debtor and creditor has not superseded the 
right in rem.” *° It is essential to give in full Lord Haldane’s 
striking passage concerning this point : : 


“ My Lords, it is, in my opinion, impossible to confine the 
. right at law to follow to cases where there was a fiduciary rela- 
- tionship. The principle appears to me to cover all cases where 
the property in the money has not passed, and the money itself 
can be earmarked in the hands of the person who has wrong- 
“fully obtained it. A person may be in this position, but it is 
not because of his trust or fiduciary duty. The common law, 
which we are now considering; did not take cognisance of such 
duties. It looked simply to the question whether the property 
had passed, and if it had not, for instance, where no relation- 
ship of debtor and creditor had intervened, the money could 
be followed, notwithstanding its normal character as currency, 
‘provided it could be earmarked or traced into assets acquired 
with it. And this appears to me to be, on ground of principle, 
ag true of money paid under mistake of fact or on an ultra 
vires contract, under which no property could pass or relation 
of debtor be constituted, as it is true in the case of a broker 
or bailee.’’ 4 


Observe at once that Lord Haldane uses the phrase “ following 
money ” in a new sense entirely. In particular, having previously 


„admitted that money can only in certain cases (e.g., in a bag) be 


specifically recovered, he now slips into a more general use of 
“ tracing or following money,” though the assumption of specific 
recovery no longer holds. Moreover, he further assumes that where 
money has been wrongfully acquired; a proprietary action. is 


37 [1914] A.C. at 418. My italics. On money as currency, see Miller v. Race 
kiTa) 1 Burr. 452, 1 Sm.L.C. 524. See further, Mann, The Legal Aspect of 
* Money (2nd ed., 1958), 8 and passim. Í 
38 See Lord Dunedin *[1914] A.C. at 436. 
39 (1815) 8 M. & 8. 562. A broker was entrusted with a draft of money to buy 
Exchequer bills for his principal. The broker misapplied the money by 
- purchasing. American stock with the intention of absconding. Apprehended 
‘ before leaving England, he surrendered to the principal the American stock 
eand bullion. The principal sold this and received the proceeds. Was he 
entitled to keep the money against the assignees in bankruptcy who sued in 
trover? It was held he could. For the criminal ere gs against the 

- broker, see R. v. Walsh (1812) 4 Taunt. 258. i 
40 [1914] A.O. at 419. v6 : 41 Ibid. at p. 420. 
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available against the transferee. But where A hands B money by 
mistake or on trust, A does not retain a right to specific property; 
what A keeps is a right to an equivalent sum or amount: B now 
“ owes’? something to A, but something that A does not ‘ own.” 
Money being currency it is never traced or followed through a chain 
of holders as happens in the case of a stolen horse or similar specific 
chattel. Put differently, A cannot trace or follow a ‘‘ sum ” or an 
‘ amount,” but is confined to a claim for it. Hence what A tries 
to enforce must be a “‘ personal’’ right against B; it is also a 
“í personal ’’ claim because (as we have seen) money as currency 
does not furnish a right in rem, since currency allows no right to 
individual property. 


RECOVERY IN EQUITY 


Once, however, the notion of tracing or following property was 
introduced, the discussion turned naturally to the scope of a tracing 
order or tracing judgment or (what Lord Sumner called) a “‘ tracing 
equity.” ** Thus began a laborious argument about Re Hallett ® 
which all four Judges were persuaded now applied. Yet only Lords 
Haldane and Parker devoted any full attention to its applicability, 
though on closer examination even their discussion was far from 
helpful. For they merely managed to give to Re Hallett something 
of a new mystique, as if it held untold possibilities. In truth, the 
doctrine was remarkably simple; an elementary illustration will 
suffice. Suppose B (a trustee or agent) is left with money belong- 
ing to A (his settlor or principal). B is under an obvious duty to 
return the money to A; conversely, A can always recover the 
money either at common law as money had and received by B (if 
the relationship is agency), or recover it in equity as on a resulting 
trust. Moreover, A (the principal) retains these (legal and 
equitable) rights against B, whether B still has the money or not. 
For the fact whether B is solvent or not can only affect his finan- 
cial ability to repay or refund; the fact of insolvency does not by 
itself extinguish A’s right of recovery against B or B’s indebtedness 
to A. Now what Re Hallett decided was in essence this, that A can 
still recover his money from B, even where B has transferred the 
money to his bank account.‘* Technically, of course, this transfer 
, creates a new debtor-creditor relationship between B (the trustee 
or agent) as creditor and the banker as debtor. But as the banker 
is bound to repay the money on demand, he is in practice also 
much like a bailee or custodian or watchman for B.*® Let us restate 


42 Ibid. at p 460. e 

43 (1880) 13 Ch.D. 696. The suggestion for applying the principle of this case | 
was made by Lord Haldane L.C. in argument: [19141 AG. af 404. For 
fuller discussion of the principle, sep Nathan, Equity Through the Cases (8rd 
ed., 1955) 488 et seq.; also Scott, Cases on Trusts (Camb.Mass. 1961) 811 et seq. 

44 Cf. Atkin L.J. ın Banque Belge v. Hambrouck [1921] 1 K.B. 321 at 886. 
See further Pennell v. Deffell (1858) 4 De G. M. & G. 872; Frith v. Cartland 
(1865) 2 H. & M. 417. 

45 See generally Chorley, Law of Banking (8rd ed. 1950), 21 et seq. 
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the ‘principal points. Money handed over by way of agency or trust 
is and remains “* trust money ”’ which the fiduciary must return to 
the principal or settlor or the beneficiaries named by them. Such 
{rust money, furthermore, forms a first priority on the assets or 
money in the trustee’s or agent’s hands. Because of this, it matters 
nothing whether the trust money is in the trustee’s own home or 
is in his bank account, for in the latter case the banker has to repay 
the money whenever claimed from him. Now it is in this narrow 
sense that the money is “‘ traced.” In simpler terms, the notion 
of “‘ following ” or “‘ tracing ’? money only means that the “‘ trust 
money ”’ remains always and immediately repayable by the fidu- 
ciary, a repayment which the first priority ensures, so long of 
course as there is sufficient money in the fiduciary’s hands. The 
situation would be different were we dealing with a regular debtor- 
creditor relationship. Where C gives money to D on loan, C is not 
only bound by the terms of that loan, but in case of D’s insolvency 
he must take his luck with all other creditors: two contingencies 
which clearly intervene between C’s right to the money and its. 
repayment by D. Im short, what tracing does is to make ‘“* trust 
money ”’ repayable before all other kinds of private indebtedness. 

The question now is: how did the doctrine of Re Hallett fit the 
situation of our present case? Our difficulty was not to trace the 
money into a bank account; the difficulty was whether the society 
was bound to return money borrowed on wltra vires loans, as 
regards which Re Hallett had no information at all. However, 
‘Lords Haldane and Parker both spent much time to show that the 
decision applied. Thus Lord Haldane saw ‘‘no reason why the 
remedy explained by Jessel M.R. in Hallett’s case, of declaring 
a charge on the investment of a debt due from bankers on balance, 
or on any mass of money or securities with which the plaintiff’s 
money had been mixed, should not apply in the case of a trans- 
action that is ultra vtres. The property was never converted into 
a debt, in equity at all events, and there has been throughout a 
resulting trust, not of an active character, but sufficient, in my 
opinion, to bring the transaction within the general principle.’’ ¢° 
Lord Parker’s explanation was similar, except that he also tried 
to discover a fiduciary relationship. Since a company (he argued) 
cannot by itself or through an agent be party to an ultra vires act, 
_the money so borrowed must remain the lender’s property. Still, 
the lender could not recover this money at law, as it had ceased to 
be*identifiable; in equity, on the other hand, the agents or directors 
were treated as fiduciaries, so that the money in their hands 
remained trust money belonging to the lender. And so “ starting 
‘from a personal equity, based on the consideration that it would be 
unconscionable for anyone who could not plead purchase for value 
without notice to retain an advantage derived from the misapplica- 
tion of trust money, it ended, as was so often the case, in creating 


46 [1914] A.C. et 421. 
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rights of property, though not recognised as such by the common 
law.?? 47 . 

Both these explanations were most unsatisfactory. For to say 
that ‘f property ’? did not pass and then to convert the society of 
even the directors into (resulting or constructive) trustees for the 
lenders evaded the precise problem to be faced. How could this 
trust arise or be implied in the first place, and especially after 
the emphatic announcement that the doctrine of ultra vires had to 
be scrupulously observed? ‘* Moreover, why should there be a 
“< personal equity,” but not a right tn personam at law? If, as 
Lord Haldane just said,‘ a tracing order consists of declaring a 
‘* charge’? upon the fiduciary’s assets, was this ‘‘ charge” here 
anything more than a recognised money claim against the fiduciary 
and much like any other “‘ personal ’? demand claiming not specific 
coins but’an equivalent amount of currency? It may be true that 
the “charge ” can easily appear like a kind of “ property,” °° if 
only because the charge as trust money takes priority over all 
other claims by private creditors. The charge, nevertheless, is not 
“c property ’’? in the sense of being traceable like a specific com- 
modity or something that confers specific ownership. Rather is the 
charge ‘* property ’’ in the sense that every money claim represents 
a benefit, an asset, an economic advantage. This and previous 
points can be summarised by saying that Sinclair v. Brougham 
cannot be really explained on the basis of the tracing doctrine. 
What was here called “‘ tracing ” or ‘‘ following ° property, was 
nothing more than a question-begging method to make the society . 
return some of the lenders’ money.” 


Some FINAL ASPECTS 


Yet if, as argued, Re Hallett was inapplicable, was there any other 
basis of recovery? Lord Dunedin (and after him Lord Wright) 
strongly argued that the law of quasi-contract or the corresponding 
equity of restitution provided the wanted answer. Lord Wright 
saw Sinclair v. Brougham as an example of a court doing justice 


47 Ibid., at pp. 441-442. 

48 Ibid., at pp. 414-415. 

49 See at n. 46, supra. 

50 See Lord Parker [1914] A.C. at 441-442; Wright, op. cit., 8. 

51 Even assuming that Re Hallett applied, this would hardly help. Of the two 
classes of claimants one could not be paid ın full. And having established the 
right of recovery of the depositors, how were they to take: before or after 
the shareholders? ‘The lords were most disappointing on this, but their final 
decision was that the depositors could only claim the depreciated assets, t.e., 
members and lenders must bear the shrinkage pro rata. Yet the difficul 
about this solution was that the ulira vires depositors were thus trested® 
exactly like intra vires shareholders, an obvious violation of the ultra vires 
doctrine whose scrupulous enforcement the lords had so often sag 
Nor had this particular solution anything whatever to do with Re Hallett. 
The latter only dealt with deficiencies between the trustee and beneficiaries; 
it did not at all deal with deficiencies as regards several beneficiaries: gee 
(1880) 18 Ch.D. 696 at 748, per Baggallay L.J. 
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by applying equitable principles where, because of ultra vires, the 
commbn law itself was powerless to intervene.°? Lord Dunedin, 
for his part, spoke of the ideas of ‘* natural justice,” of the ‘* super- 
ie ” or “higher” equity underlying the duty of restoring 
things or money; an equity which arises because the transferor 
never intended a gift, and there was no other valid transaction, so 
that the money or things in the hands of the transferee become a 
superfluity, which if kept would be a pure and unjustified gain to 
him.*? 

While the larger problem of restitution is quite beyond the scope 
of this paper, one or two questions cannot be left unattended. In 
the first place, if (as we were assured) the right of recovery derived 
from the society’s unjust enrichment, why was it necessary to dis- 
tinguish between quasi-contract at common law and in equity? 
Why, more precisely, should the ultra vires doctrine obstruct the 
intervention of ‘‘ legal’? quasi-contract, yet remain hospitable to 
the “f equity of restitution °”? In short, was a remedy coming from 
“< justice ” and a “‘ higher equity ” to be differently applied at law 
and in chancery? In the second place, however just and equitable, 
relief in restitution is (as Lord Wright insisted) not a matter for a 
judge’s liberum arbitrium, but is law that depends on principle.*‘ 
But what sort of principle? No principle was supplied by the law 
of legal or equitable quasi-contract, since neither branch had a 
clear or established answer for our present problem. Nor did it 
really help to speak of unjust enrichment, since the ‘‘ unjust ”’ 
elements, the ‘* merits °’ or ‘f equities,” were in this case counter- 
vailing and competing. Indeed, one could not even begin to sort 
out the relevant ‘* equities,” except in the context of the ultra vires 
doctrine and the cleavage between the claims of the shareholders 
and those of the lenders. This was our initial and central difficulty, 
and a difficulty which still needs solving. 

Let us briefly redefine the problem. We need to find a remedy 
for unauthorised and hapless lenders, but a remedy also justifiable 
on principle. We are told, on the one hand, that the wlira vires 
doctrine prohibits the creation of any debt at law or equity. On 
the other hand, there is the important qualification that the law 
must have, and indeed has, rules which do not merely leave the 
money with the ultra vires borrower. It is this qualification which 
contains the answer to our problem, once we also go on to ask why 
the law has those rules or why it does not simply withhold a 
remedy? One explanation is that the present transaction was 
‘void ”? rather than “‘ illegal ’’; the parties were merely mistaken, 
not in delict; hence the defendant’s position could not be better 


52 Wright, op. cit., 28, 12-14. Lord Wright was an unduly ardent quasi- 
contractualist. Of many, perhaps the most typical statement was (at p. 12) 
that the acceptance of unjust enrichment made the concept of debt logically 
otiose. 

53 [1914] A.C. at 431, 484, 486. 

54 Wright, op. cit., 25 and passim. 
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than the plaintiff’s.5"5 Another explanation must take us back to 
the purpose of the ultra vires principle. Consider this bri€fly in 
relation to the doctrine of subrogation according to which even 
ultra vires lenders can recover their money, provided that money is 
used to pay off legitimate debts owed by the corporation. Although 
this doctrine can be variously described as that the lenders are 
subrogated to the creditors, or that the improper loan becomes 
validated, or that the prohibition against ultra vires borrowing is 
not disobeyed in substance,** the important thing to notice is that 
the principal practical effect of the doctrine is simply this, that it 
_ prevents a society or company from making good its legitimate 
trading debts by means of ultra vires borrowing. In more detail, 
subrogation does two things: it helps the ultra vires lender, but it 
also protects the shareholder since subrogation ceases to apply 
where this would increase his liabilities, t.e., subrogation operates 
only so long as there are legitimate creditors who would anyhow 
have priority. This shows exactly how the rule of ultra vires is 
limited or what is its purpose. For implicit in the subrogation- 
doctrine is the wider policy or principle that while the shareholder 
is entitled to keep his own assets, he is not entitled to keep the 
ultra vires surplus. Reformulated, this broad principle yields two 
applications: (i) Where there are regular creditors, the ultra vires 
lender must be repaid before the shareholders, since to postpone 
the lender would give the shareholders an ultra vires surplus to the 
tune of the payment to the creditors. (ii) Where there are no 
regular creditors or where the ultra vires loans exceed legitimate 
liabilities, the ultra vires lender must be postponed to the share- 
holders, for since the shareholder’s own contribution is protected, 
the lender can only be entitled to the surplus. If (i) represents the 
doctrine of subrogation, application (ii) is the rule of the Guardian 
case? previously considered. Indeed, subrogation and the 
Guardian case can now be seen not to be separate rules, but to be 
complementary rules justified by one common principle. The 
common principle, moreover, does not itself derive from legal or 
equitable quasi-contract or from an equity of tracing. That priñ- 
ciple stems rather from a combination of ideas which now surround 
the doctrine of ultra vires, ideas such as that ‘f void ” transactions 
need not be treated like illegal bargains, or that limited contractual 
capacity should not confer only one-sided advantage or that mis- 
taken transfers differ from fraudulent acquisitions.** In all and in 
conclusion, the purpose of the ultra vires doctrine then seems te be 
this: to protect both sides, to safeguard the shareholder’s interests 
as well as to minimise the outsider’s loss. Giur Sroizah* 


55 Cf. the argument of Neville J. at n. 9, supra. 

se For these descriptions as well aĝ the best discussion of Pabrogation, see Re 
Wrezham, Mold and Connah's Quay Ry. [1899] 1 Ch. 440. More genetally, 
see Gower, Modern Company Law (1954) 89 et seq. 

57 (1882) 23 Oh.D. 440 58 For this point, see n. 26, supra. 


* LL.M., PH.D. ; Senior Fellow ın Law, Australan National University, Canberra. 


e INDUSTRY AS A RIPARIAN USE 


It 18, of course, one of the most firmly established propositions of 
English law that a riparian occupier is entitled to make use of the 
water of a stream flowing past his land, even to the extent of 
exhausting it, for ordinary purposes connected with the riparian 
tenement. He may use the water for extraordinary riparian 
purposes provided he returns it substantially undiminished in 
quantity and unchanged in quality. A very small deduction, vary- 
ing with the circumstances of each case, will not be accounted an 
interference with the rights of lower occupiers. At common law no 
water at all may be used for non-riparian purposes. 

One doubt, however, seems to cling about the precise meaning 
of the words “ ordinary ” and ‘‘ extraordinary ” in this context. 
“í Ordinary,” of course, always and everywhere connotes ordinary 
domestic use—drinking, cooking, washing and the watering of 
cattle—use ad lavandum et potandum in the time-honoured phrase 
—and all other riparian uses are, generally speaking, regarded 
as extraordinary. The suggestion was, however, advanced in 
Ormerod v. Todmorden Mill Co.* that in some districts industrial 
uses may be so common that they could properly be called an 
ordinary use. Brett M.R., who in the argument ? appears to have at 
first assumed that manufacturing was always an extraordinary use, 
in his judgment at p. 168 said that he was disposed to accept this 
contention of counsel for the defendant? but he expressly said that 
it was not necessary to decide the point in the case before him. 
Bowen L.J. at p. 172, whilst also saying that this point did not 
require decision, was prepared to assume for the purpose of argu- 
ment that manufacture need not always be extraordinary and in no 
way indicated that he regarded the suggestion as contrary to 
principle, and it has received the approval of some textbook writers. 
Thus Cheshire, Modern Real Property* and Gale on Easements ® 
both appear to accept it as good law. The relevant passages from 
the two books are: 


‘€ Manufacture, in the present connection, is prima facie an 
extraordinary purpose, though the ultimate solution of this 
question depends on local trading conditions, and on the use 

“` to which the water of rivers is put in the adjoining district.” 
(Cheshire.) 

° “It has been said that the user which was at one time 

° extraordinary might by changes in the condition of the 


1 (1888) 11 Q.B.D. 155 at p. 167. 

2 At p. 166. 

3 The argument would seem to have been a sudden improvisation. 
4 8th ed., p. 119. 

5 12th ed., p. 287. 
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roperty become ordinary; and also that a user which might 
þe extraordinary in an agricultural district might not be xtra- 
ordinary in a manufacturing district.’ (Gale.) 
Megarry and Wade, Real Property, seem to take another ling 
After giving an orthodox explanation of the meaning of the word 
“< ordinary ” in this context, without referring to Ormerod, they say 
in discussing extraordinary purposes: ‘f Such purposes include... 
in some neighbourhoods manufacturing purposes, such as for 
cooling apparatus.”’ 

Since the learned authors do not mention the possibility of 
manufacturing being an ordinary purpose this may imply that they 
think that in other neighbourhoods manufacturing uses may not be 
permissible even though the processes are carried on on what is 
properly a riparian tenement and even though the water used is 
restored to the stream substantially unchanged in quantity and 
quality. 

Such a suggestion (if it be properly attributed to them) may 
derive support from a passage in the judgment of Lord Cottenham 
C. in Elmhirst v. Spencer." The passage reads: 


“In the manufacturing districts where there are as many 
mills along a stream as the water will supply, it would be 
extremely hard that a proprietor of one of such mills might 
not divert the stream within his own land, restoring it to its 
ancient channel before it entered into the lands of his neighbour 
without a diminution of the usual quantity.”’ 


Though the Lord Chancellor so limited his remarks to manufactur- 
- ing purposes in a manufacturing district, perhaps it could be said 
that it does not appear that such a restriction was legally funda- 
mental to the point he was making and much less was it essential 
to the ultimate decision in the case. It seemed merely to be for 
force of illustration. Lord Cottenham’s point seems to be that it 
would be in the manufacturing districts that the argument which 
he was rejecting would, if accepted, have its most unsatisfactory 
results. It would perhaps be over-captious to treat this mild 
reductio ad absurdum as a considered opinion on the permitted 
limits of manufacture as a riparian use. 

Furthermore other dicta and decisions on manufacturing pur- 
poses make no reference to the character of the neighbourhood. In 
the classic judgment of Lord Cairns in Swindon Waterworks v. 
Wilts and Berks Nav. Co.* the passage on manufacture is as follows: 


“*, .. it may well be that there may be a use of the water 
by the upper owner for, I will say, manufacturing purposes, 
so reasonable that no just complaint can be made upon the 
subject by the lower owner. Whether such a use in any 
particular case could be*made for manufacturing purposes 


€ p. 70. 
7 (1849) 2 Mac. & Gor. 45 at p. 50. 
8€ (1875) L.R. 7 H.L. 697 at p. 704. 
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nnected with the upper tenement would, I apprehend, depend 
upon whether the use was a reasonable use. Whether it was a 
reasonable use would depend, at all events in some degree, on 
the magnitude of the stream from which the deduction was 
made for this purpose over and above the ordinary use of the 
water.”’ 

The deduction of which Lord Cairns speaks is perhaps that small 
deduction which is permissible even when making an extraordinary 
use of a stream provided the water is restored in substantially the 
same quantity. Thus in the most approved general statement of 
riparian rights there is no express suggestion that in some districts 
manufacturing may not be a permissible extraordinary use, though 
it might be argued that this is cloaked under the vagueness of 
“€ reasonable.” 

Other cases on manufacturing use such as Dakin v. Cornish,’ 
Sharp v. Wison © and Baily v. Clark ® make no mention of an 
Elmhirst v. Spencer restriction but the reference to Dakin v. 
Cornish is perhaps too slight to build any very wide conclusion and 
the circumstances of the other two cases did not seem to bring the 
point into question. 

Mr. Brett in a footnote to his article “The Right to Take 
Flowing Water ” 3? says in referring to Lord Macnaghten’s sum- 
mary of riparian rights in McCartney v. Londonderry and Lough 
Swilly Ry.” : 

“< There is a suggestion in some of the earlier cases that 
manufacture had become so prevalent as to make it an ordinary 
purpose. This has been finally disposed of by Lord 
Macnaghten’s summary.”’ 

This, with respect, seems a little too sweeping. McCartney’s case 
did not raise a question of the exact boundary between the two 
classes of riparian use, so that even if Lord Macnaghten had pro- 
nounced on this question his remarks would have been obiter. The 
main point at issue was whether the use was riparian or non- 
“iparian. Further, Lord Macnaghten made no express mention 


, of manufacturing use, ordinary or extraordinary, and even if he 
~ had adverted to the Ormerod point, he might well have felt that 


in giving a brief outline of riparian rights there was no necessity to 
enter into backwaters which, even on the most partisan contention, 
only affected limited districts. In any case, the sentence in the 
speech describing ordinary use is perfectly capable of being con- 
sttued in such a way as not utterly to exclude manufacturing. It 
reads: l 

‘* He [the riparian occupier] may use it for ordinary or primary 
purposes, for domestic purposes, and the wants of his cattle.” 14 


® Unreported. Referred to by Alderson B. in argument in Embrey v. Owen 
(1845) 6 Ex. 358 at p. 860. 

10 (1905) 98 L.T. 166. 11 [1902] 1 Ch. 649. 

12 14 The Conveyancer 154 at p. 156. 

13 [1904] A.C. 861 at pp. 8 07. 14 At p. 806. 
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The two examples could be regarded as illustrative and not 
exhaustive of ordinary use. 

Salmond on Torts, 12th ed.,* whilst accepting that manufacture 
is generally a permissible extraordinary use, makes a strong attack 
on the Ormerod view that it can be an ordinary use, saying 1°: 


Pe this suggestion has no support in any decision or 
even dictum and is, it is submitted, unsound. No local custom 
not amounting to prescriptive right can so derogate from the 
common law.’ 


At this point it may be appropriate to note one or two further 
points on the problems here raised. Counsel for the defendant in 
Ormerod’s case did cite one case in support of his contention that 
industry could be an ordinary use, Earl of Sandwich v. G. N. Ry., 
where Bacon V.-C. held that a railway company, as riparian 
occupiers of a stream crossed by their line, might abstract water 
for the use of their engines. However, on reading the Vice- 
Chancellor’s judgment ** it is plain that he regarded industry as an 
extraordinary use and said nothing to qualify this view in respect 
of local conditions. He said of the riparian manufacturer: 


“He may take all that is requisite for the purpose of his 
business, provided only that he does not take so much as 
injures the other persons whose rights are equal to his own, 
which injury he can prevent by returning the requisite quantity 
into the stream.”’ 
The case went off on the ground that the railway company had not 
substantially interfered with the flow of the stream, so that neither 
in dictum nor decision does it carry the point for which it was cited 
in Ormerod. Sandwich was overruled in McCartney’s case, but on 
the ground that the user was not a riparian one, so that this does 
not affect any question as to the content of ordinary and extra- 
ordinary use. 

The editors of Words and Phrases Judicially Defined cite for 
the word ‘‘ ordinary ” ° a passage from the judgment of Williams 


J. in the New Zealand case of McIndoe v. Jutland Flat (Waipori) 
Gold Mining Co.” from which it seems that Ormerod was accepted ~ 


obiter as good law on the manufacture point.7* The relevant 
extract runs: 


‘< In the latter case [Ormerod] the Master of the Rolls says 


that in a manufacturing district, where the use of water for the , 


15 pp. aan 

16 p, 224, n. 52. e 

17 (1878) 10 Ch.D. 707. 

18 At p. 711. 

19 Vol. IV, 

20 (1894) 12 Nz. Z.L.R. 226, at 288. On appeal (1896) 14 N.Z.L.R. 99 the point was 
not mentioned. The case involved mining pollution. 

21 Wilhams J. seemed to go beyond the accepted English position in being pre- 
pared to extend the operation of ‘‘ ordinary use lution as distinct from 
abstraction. But see Salmond on Torts, 12th ed . ‘* There 18 no right 
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gurpose of drinking or irrigation has become obsolete, he is not 
prepared to hold that the use of water for manufacturing pur- 
poses may not be an ordinary use. Here, however, the use of 
water for drinking purposes has not become obsolete, because 
it is partly to keep the water reasonably fit for drinking pur- 
poses that these Poo are taken. The general rule must 
-therefore apply that the circumstances that a trade is useful, 
and carried on in a reasonable and proper manner and in a 
proper place, will not justify the pollution of a stream to the 
detriment of riparian owners.”’ 

However, it may be that an English court might not be disposed 
to attach the same weight to Commonwealth and American views 
on a question of this character so intimately connected with local 
geography as they would in other matters.’ Turning to Salmond’s 
mention of local custom, it would seem ‘that those who would 
support the Ormerod view are not arguing for a local custom 
properly so-called. In most cases it would be far too difficult to 
satisfy the necessary conditions.7** They argue for the same sort of 
local flexibility for ‘‘ ordinary ” as is given to ‘f repair ” in leases.” 
They also argue for a more realistically modern handling of the 
general law of the land. They would contend that domestic use and 
the watering of cattle might properly not only illustrate but also 
exhaust the meaning of “ ordinary’? in medieval times but that 
now, though they may continue to illustrate, they need not exhaust. 
The courts are in fact being asked to do for “‘ ordinary use’ what 
the House of Lords did for restraint of trade in Nordenfelt v. 
Mawim-Nordenfelt *—that is, reinterpret old rules thought to be 
hampering modern developments, as merely illustrations of a more 
flexible general principle. However, the House of Lords in 
Nordenfelt’s case felt that restraint of trade, limited according to 


of ‘reasonable pollution.’’’ See also Coulson and Forbes on Waters, 6th ed., 
p. 198. Perhaps the hberality of Williams J. may be explained not only on the 
und that the Ormerod principle was not to be actually applied but also as 
ased on a perhaps inarticulate desire to hmit the burden on nascent industry. 


ə He may also have felt that at that date excessive claims were not being made 


on his country’s water supplies. For ‘* reasonable pollution ” in Scotland, see 
Glegg on Reparation, 4th ed., pp. 310-811, citing Armistead v. Bowerman 
(1888) 15 R 814, 820. 

22 See remarks of Lord Shand on Pennsylvania Coal Co. v. Sanderson (1866) 56 
Am.Rep. 89 in Young v. Bankier Distillery [1898] A.C. 691, at p. 702 (pollu- 
tion cases). It was said in both Wood v. Waud (1849) 3 Ex. 748 at p 781 
(Pollock C.B.) and Embrey v. Owen (1851) 6 Ex. 858 at p. 871 (Parke B.) 
thet English and Amencan law on riparian rights had diverged in that 

epteater freedom was allowed to the upper proprietor ın America than would 
ə permitted here. Some American states have wholly repudiated the English 
law on ripanan rights. For Canada see Bras d'Or v. Dominion Iron ¢ Steel 
Cérpn. (1811) 9 E.L.R. 848; McKie v. K. V. P. (1949) 1 D.L.R. 39 affirmed 
(1949) 4 D.U.R. 497. 

23a A custom to pollute for mining ed er in the Stannaries was upheld in 

~ Carlyon v. Lovering (1857) 1 H. & N.°784. 

23 See Proudfoot v. Hart (1890) 25 Q.B.D. 42 at pp. 51-52. Burgess v. Wickham 
(1868) 8 B. & S. 669 at p. 698 (as limited by Anstruther-Gough-Calthorpe v. 
M' Oscar [1924] 1 K.B. 716). 

24 [1894] A.C. 535. 


the principles in that case, was a very desirable thing; it is rather 
doubtful whether the courts would feel it was by any means so desir- 
able to give legal sanction to a new category of possibly heavy 
demands upon the country’s strained water supplies by following 
Ormerod, especially since by treating manufacture as always an 
extraordinary use they both preserve the flow of the streams and 
achieve a not wholly unjust distribution of the benefit of their use 
amongst the riparian occupiers. The courts may feel that they can 
leave heavier industrial claims to prescription*® and statute.*® 
Hence it may well be that if and when the question of the exact 
nature of manufacturing use is squarely raised the courts will stand 
firm on the traditional meaning of ‘‘ ordinary use.’’ At the least, 
however, it can be said that the matter is clouded in far greater 
doubt than many references to it might lead one to believe. 


A. H. Hupson.* 


35 See 14 Conv. 154. 
36 e.g., Atomic Energy Act, 1946, s. 7. 
* Lecturer in Common Law, University of Birmingham. 
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THe First OFFENDERS Act, 1958 


On July 7, 1958, there came into operation the First Offenders Act, 
1958, which is, to quote its Long Title, ‘fan Act to restrict the 
imprisonment of first offenders.” Sponsored by Sir George Benson, 
M.P., a8 a Private Member’s Bill, it received support and encourage- 
ment from the Home Office, which provided some drafting assist- 
ance, and it was almost unanimously welcomed in the House of 
Commons as a measure which would contribute in some degree to 
the solution of certain urgent penal problems. 

These problems are partly temporary and of an emergency 
nature. The sharp rise in the crime rate has caused serious over- 
crowding in the prisons, which are now holding the highest number 
of prisoners ever recorded, with the result that over 4,500 men 
have to be accommodated three in one cell, more than double the 
number at the end of 1956. This Act may contribute towards 
lessening the pressure on the prisons by reducing the number of 
committals by something like 2,000 a year. This will effect a 
saving of perhaps the equivalent of 150 cells—for it must be 
remembered that the 2,000 who but for the Act would go to prison 
would do so only for short periods. Although this will be a welcome 
by-product of the passing of the Act, it was not with this object in 
view that the Bill was brought forward. The motives which 
prompted it are deeper and far more significant. 

In 1948 the Criminal Justice Act, section 17 (1), restricted the 
powers of the courts with regard to the imprisonment of young 
persons. It provided that no person under seventeen years of age 
should be sent to prison by a court of summary jurisdiction, and 
that no court of assize or quarter sessions should impose imprison- 
ment on a person under fifteen. The Act went on, in subsection 
(2), to introduce the requirement: that no court should send any 
person under twenty-one to prison unless of opinion that no other 
method of dealing with him is appropriate, and to provide that 
‘‘for the purpose of determining whether any other method of 

- dealing with any such person is appropriate the court shall obtain 
and consider information about the circumstances, and shall take 
into account any information before the court which is relevant to 
his character and his physical and mental condition.” 

Section 17 (8) introduced the additional requirement that when 
a court of quarter sessions or a ‘magistrates’ court imposed a 
sentence of imprisonment it should give the reason why in its 
opinion no other method of dealing with the offender is appropriate, 
and, in the case of magistrates’ courts, the reason shall be specified 


Al 
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in the warrant of commitment and entered in the register pf the 
court. These provisions, so far as they relate to magistrates’ courts, 
were replaced by section 107 of the Magistrates’ Courts Act, 1952. 

The effect of section 17 of the Criminal Justice Act, 1948, was 
most dramatic. The following figures from the Report of the 
Commissioners of Prisons for the year 1952 show the number of 
persons under twenty-one sentenced to imprisonment in each year 
since 1946: 


1946 8,081 
1947 2,861 
1948 2,708 
1949 1,288 
1950 1,467 
1951 1,248 


Since 1952 the figures have fluctuated a little, but have never 
reached the 2,000 mark. - The figure for 1957 is 1,548. As the 
Advisory Council on the Treatment of Offenders remark, in their 
recent Report on Alternatives to Short Terms of Imprisonment, 
May, 1957: ‘“‘ There may well be other factors contributing to the 
striking reduction after 1948, but we agree with the Prison Com- 
missioners that it is reasonable to ascribe it largely to the operation 
of section 17.”’ 

Now the origin of the present Bill lies in a recommendation of 
this Advisory Council in the Report referred to. In July, 1955, in 
response to a suggestion from the Howard League for Penal 
Reform, the Home Secretary referred to the Advisory Council the 
question of the desirability of devising suitable alternatives to some 
of the short terms of imprisonment imposed by the courts. A sub- 
committee of the Council, on which Mr. George Benson (as he then 
was) served, considered the matter, and their Report was eventually 
adopted by the whole Council and was published in May, 1957. 
The Report shows that there is a stream of short-term priscners 
through our penal institutions of quite tremendous proportions. 
Of 28,888 prisoners received into the prisons in 1954, no less than 
19,957 received a sentence of six months or less. This is not the 
occasion to review the Report as a whole and its many interesting 
conclusions: suffice it to say that among them was the recommen- 
dation that section 17 of the Criminal Justice Act, 1948, should be 
extended to adult first offenders. This had been suggested by the. 
Howard League and was supported by the Magistrates’ Association. 
The recommendation was simply that section 17 should be extended 
to adults with no previously proved offences; it was not limited ag 
to any particular types of court, nor was any attempt made to 
define a first offender. ° . 

The First Offenders Act, 1958, purports to implement this 
recommendation, and as such it was welcomed on behalf of the 
Home Office by Mr. David Renton, M.P., the Joint Under-Secretary 
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of Stgte for the Home Department, in his speech on the Third 
Reading (May 2, 1958). But in all the speeches in the House of 
Commons Debates on the Bill no reference was made, so far as the 
writer is aware, to the essential difference between the terms of the 
Act and the provisions of the Criminal Justice Act, 1948, viz., that 
the former is limited in that it only applies to the magistrates’ 
courts and does not extend to courts of quarter sessions and assize, 
whereas the latter was a general provision applicable to all courts. 
Admittedly, the provisions insisting on the court giving the reasons 
why it sends a person under twenty-one to prison only apply to 
courts of quarter sessions and magistrates’ courts, and the obliga- 
tion to record the reason on the warrant of commitment and enter 
- it in the court register only applies to magistrates’ courts. Courts 
of assize have been excused for some reason from giving reasons, 
and courts of quarter sessions from recording those which they 
must give. But the Act of 1958 only applies to magistrates’ courts, 
hence it follows that courts of quarter sessions and assize can pro- 
ceed as before with first offenders, and are exempted from the 
operation of the new Act altogether. Now one would have expected 
some reasons to be given to justify this in the debates on the Bill. 
Why exempt assizes, which are not exempt under the Act of 1948, 
section 17 (2)? Why exempt quarter sessions, which are not 
exempt under the Act of 1948, section 17 (8), and are unaffected by 
section 107 (8) of the Magistrates’ Courts Act, 1962 (relating to 
giving reasons)? It is not a sufficient reason that after the Act of 
1948 sentences of imprisonment of persons under twenty-one fell by 
60 per cent. in magistrates’ courts. It might be argued that the 
majority of the cases are decided in the magistrates’ courts. But 
that is not so true of first offenders as it is of persons sentenced 
under twenty-one. It is submitted that the omission of the higher 
courts from the ambit of this Act is most regrettable and quite 
unjustifiable. 

Furthermore, the way in which the Act seeks to define a first 
offender is open to serious criticism. Section 1 (8) states that a 
person falling to be dealt with for an offence shall be treated as a 
first offender if, but only if, he has not since attaining the age of 
seventeen been convicted of any other offence, except an offence not 
punishable with imprisonment. Now one can understand that a 
person who has been convicted of a minor statutory offence which 

eis only punishable by fine should be regarded as not having been 
previously convicted for the purposes of this Act. He has never 
been jn jeopardy of imprisonment, one might say, and must surely 
be regarded as a first offender on the first occasion when he appears 
and is convicted for an offence punishable with imprisonment. But 
why should an artificial line be drawn at the age of seventeen, and 
only offences committed after this age has been attained be con- 
sidered? Again, no explanation is forthcoming from a study of the 
parliamentary debates. 


44, THE MODERN LAW REVIEW Vou. 28 


This provision clearly has the effect of extending the operation 
of the First Offenders Act to many who may not be, on any view 
of the facts but the artificial one which the Act imposes, regarded 
as ‘‘first offenders.” Persistent juvenile offenders are to ke 
regarded as first offenders if they commit an offence after the age 
of seventeen. If they are still under twenty-one they already 
cannot be sent to prison unless the court is satisfied that no other 
method of dealing with them is appropriate, by virtue of the 
operation of section 17 of the Criminal Justice Act, 1948. The Act 
of 1958 is irrelevant here. But if they are over twenty-one then 
they are to be regarded as first offenders notwithstanding that they 
may have a long record in approved school, detention centre or 
borstal. Insofar as this means that once one is an adult the court 
must think twice before continuing the mishandling which may 
have accounted for the long record of the accused, it is obviously 
welcome. It is doubly welcome for the genuine first offender. But 
let no one think that all the persons falling to be dealt with under 
this Act will be genuine first offenders. It is submitted that the 
Act 1s not a genuine First Offenders Act, by reason of the very wide 
definition of a first offender in section 1 (8). 

Let us try and imagine the problem as it faced the draftsman. 
He might well consider that it would be absurd to withhold the 
benefits of the Act from an adult whose only previous offence had 
been committed during childhood or adolescence. Hence he draws 
a line at seventeen and states that anything which happened before 
this time does not count. But is it really quite so simple as that? 
This difficulty of defining a first offender might well have prompted 
a quite different solution, based on the simpler criterion of first 
prison sentence. The court could have been required before sending 
any offender to prison for the first time to consider the position 
carefully in the light of all the available information, including a 
probation report, and give reasons why, if it decided to send him 
to prison, it considered that no other method was appropriate. 
This would have avoided all problems of defining a first offender, 
which, it is submitted, have not been very satisfactorily solved in 
section 1 (8) of the Act. 

Under the Act, it is estimated that about 2,000 persons will not 
be sent to prison in future who might have been so dealt with 
previously. This is a mere drop in the ocean as far as the Prison 
Commission is concerned, but at the present critical stage every. 
little helps. More important is that the saving of so many persons 
from the devastating experience of a first sentence of imprisonment 
may be a major contribution towards combating recidivism. Righty 
per cent. of persons who go to prison for the first time never repeat 
the experience. They cannot &ll come out reformed characters, and 
the likelihood is that for many of them prison is a wholly unneces- 
sary experience. Sir George Benson is to be warmly congratulated 
for seeing to it that Parliament implemented the recommendation 
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of the Advisory Cóuncil with regard to section 17 of the Criminal 
Justice Act, 1948, though there may be reason to criticise the 
precise terms in which the recommendation has been implemented. 


° J. E. Hatt WILLAMS. 


MATRIMONIAL PROCEEDINGS (CHILDREN) Act, 1958 


In the summer of 1958 Parliament passed six statutes dealing with 
the, family and with child welfare. Perhaps none of them is 
potentially of greater practical importance than this Act which gives 
effect to a number of Recommendations of the Royal Commission 
on Marriage and Divorce.’ The policy of these Recommendations 
was to enlarge the jurisdiction of the High Court and of the Scottish 
courts to provide for the welfare of children of broken marriages. 
“ Each year in Great Britain some 20,000 children under the age of 
sixteen are affected by the divorce of their parents.” ? The present 
Act seeks to ensure that the parents give full consideration to the 
question of the future welfare of the children and to make the 
control of the court over their welfare more effective.? A number 
of Recommendations serving this policy have already been imple- 
mented by the Matrimonial Causes (Amendment) Rules, 1957,‘ 
e.g., that either spouse if claiming custody of the children must 
give full particulars of the arrangements proposed for their support, 
care and upbringing,” and that the court may, if it thinks fit, order 
the children to be separately represented.* Moreover, the Recom- 
mendation that the court welfare service introduced in the Divorce 
Court in London after the Denning Report’ should also be 
introduced in the Provinces* has been largely implemented by 
administrative action. Certain Recommendations, however, re- 
quired legislation, and this is where the present Act comes in. Its 
Part 1° deals with England and Wales, and its Part I contains 
parallel provisions for Scotland. The following observations are 
confined to Part I. 
. There will not in future be any justification for considering the 
fate of the children as a matter “ ancillary ?? to the matrimonial 
relef sought by either spouse. It was the declared policy of the 
Royal Commission that *‘in every divorce case the interests of the 
children ”? should “‘ be an issue before the court and that that 
issue ’” should ‘* be recognised as one which is just as important as 
« the question of divorce.” *° Much the most fundamental innovation 


1 Cmd. 9678. 
2 Cmd. 9678, para. 360. 
3 Ibtd., para. 372. 

* 4 S.I. 1957, No. 176. 
5 Recommendation No. 88, para. 874 of the Report. 
6 mmendation No. 04, para. 927 of the*Report. 
7 Cmd. 7024. 
8 Recommendation No, 35, para. 889 of the Report. 
? gs. 1-6. 

10 Para. 876. 
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serving this object is that which is inaugurated by section 2 
of the Act and which implements Recommendation No. 82.2% The 
gist of the new provision is that the court will not normally make a 
divorce or nullity decree absolute or a separation decree unless 
until it is satisfied that for the care and upbringing of each child of 
the parties under sixteen ‘f arrangements have been made... and 
that those arrangements are satisfactory or are the best which can 
be devised in the circumstances ’’ or else that it is impracticable 
for the party or parties appearing before the court to make such 
arrangements. The reference in section 2 (1) (b) to “the party ” 
as well as *‘ the parties ” is significant: the new rule will apply in 
defended as well as in undefended cases, and irrespective of whether 
an application has been made for custody, or, if made, been 
opposed. The new principle is openly ‘“‘ paternalistic,” and rightly 
so. It is an antithesis of procedural latsser-fatre. The role of the 
court welfare service in carrying it into effect should be very 
important, and, provided the welfare officers have the right person- 
alities and the appropriate training, beneficial. In circumstances 
making it desirable to avoid delay (e.g., to expedite a second 
marriage of either spouse where this is necessary to ensure that a 
child of the second union is born legitimate) the court may be 
content with suitable undertakings given by the parties or either of 
them. One by-product of the new provision is that a new signifi- 
cance now attaches to the dichotomy of decree nisi and decree 
absolute, but, as the treatment of separation decrees in the Act 
shows (there is no decree nisi in separation proceedings), if ever 
it was decided to abolish this dichotomy, the principle of the new 
provision could be adapted to that situation.’ 

In accordance with Recommendation No. 86, the Act has 
widened the circle of those children over whom the court has 
jurisdiction in matrimonial proceedings. A part of this Recom- 
mendation, viz., that the jurisdiction of the court under section 26 
of the Matrimonial Causes Act, 1950, should extend to the illegiti- 
mate children of both spouses, was carried into effect by the decision 
of the House of Lords in Galloway v. Galloway.’ On the other 
hand, the Recommendation to include all children living in the 
family and maintained by either spouse (except boarded-out 
children) has not been accepted. Section 1 does, however, go 
so far as to include all (legitimate, adopted or illegitimate) children 
of either spouse who have ‘‘ been accepted as one of the family ”, 
—it is thus that the concept of the family as a household commurfity 
which is inherent in social legislation makes its appearance in 
legislation applied in the Divorce Court. In assessing the financial 


11 See paras. 868 et seg. and 808 et seq. 

ila For a more detailed analysis of the relevant Recommendations of the Royal 
Commission (and thus of the background of the new Act) reference 1s made to 
the article by Miss O M. Stone in 19 M.L.R. pp. 601 et seq. 

12 [1958] A.C. 209. 
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liabilities of either spouse towards children not his or her own, 
regard will be had to the extent to which that spouse had in fact 
assumed responsibility for the child’s maintenance and also to 
the maintenance liability of third persons, e.g., the natural father. 
The redefinition of the jurisdiction of the court over children has 
led to a number of auxiliary provisions. Thus the only rule which 
in the past has linked the outcome of the divorce proceedings with 
the welfare of the children 1? was the provision which makes it 
Incumbent on the court to have regard to the interests of the 
children when dealing with an application to allow a divorce 
petition to be presented in the first three years of the marriage. 
This has been extended to apply to all children over whom the 
court now has jurisdiction.** The new definition of the court’s 
jurisdiction will also apply to restitution proceedings** and, 
what is much more important, a wife’s petition for maintenance 
under section 28 of the 1950 Act can in future be based 
on the fact that the husband has been guilty of wilful neglect to 
provide reasonable maintenance for an illegitimate child of both 
spouses.'® For this purpose a child of either spouse who is not 
a child of the other spouse is not taken into account, and the 
provision is thus, as it were, a footnote to Galloway. Like that 
case it shows that the injustices worked by section 1 (2) of the 
Legitimacy Act, 1926, which robs the filius adulterinus of the 
benefit of legitimation by the subsequent marriage of his parents, 
are intolerable in practice, that this rule in the Legitimacy Act is 
out of tune with the realities of life, and that its practical 
significance is being gradually whittled down. Why retain on the 
statute book what is little more than an atavistic attempt to put 
a stigma on the offspring of an adulterous union? 

The policy of the statute, like that of the Recommendations 
on which it is based, is to give the court full jurisdiction to look 
after the welfare of the children of all broken marriages which come 
before the court, irrespective of whether the marriage is dissolved 
or any other matrimonial relief granted. This means that the 
court can regulate the custody, maintenance and education of, and 
access to, the child, not only where a divorce, nullity, or separation 
petition succeeds but also where it is dismissed. It further means 
that the court has jurisdiction over the custody, and presumably 
the education (the omission of this word in section 4 (1) is probably 

. without practical significance) of the children concerned whenever 
it ‘makes a maintenance order under section 28 of the 1950 Act, a 
very important matter indeed. Recommendations to this effect 
were’ made by the Royal Commission?’ and implemented by 
“sections 8 and 4 of the Act. The court has no such power where 


13 Matrimonial Causes Act, 1950, s. 2 (2). 14 g, 2 (8) of the new Act. 
15 g. 1 (6). 

18 p. 1 (4). 

17 No. 89, see paras. 402 and 408 of the Report. 
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it dismisses an application under section 28, a casus omissus. That 
the court now has power to regulate the welfare of childrefi of a 
marriage which the parents or either of them have unsuccessfully 
sought to terminate is a matter of principle. It is an admission 
by Parliament that the whole theory of the divorce law is wrong. 
The denial of the dissolution of the marriage does not restore the 
marriage: it sounds like a commonplace but the entire divorce 
law rests on the assumption that only one of those ‘‘ grounds ”’ 
on which a divorce or separation can be granted gives the spouses 
the right to live apart. Section 8 of the new Act shows that where 
the law is prompted by a realistic desire to help, that is, in this 
case, to promote the interest of the children, it must ignore the 
outdated fictions on which the divorce law is founded. 

Neither under the Summary Jurisdiction (Separation and Main- 
tenance) Acts, 1895-1949, nor under the Affiliation Proceedings 
Act, 1957, nor under the Matrimonial Causes Act, 1950, s. 28, 
can a child proceed against his father or mother with a view 
to getting maintenance payments: the right vests in the mother, 
or, very exceptionally, in the father. However, under the Summary 
Jurisdiction (Married Women) Act, 1895, s. 5 (c), and, in certain 
cases, under the Affiliation Proceedings Act, 1957, s. 5, the 
magistrates’ court can order the payments to be made to a third 
person (e.g., to the collecting officer of the court) and thus safe- 
guard the rights of the children against the mother. No such 
power exists under the Matrimonial Causes Act, 1950, s. 28, and 
an attempt to obtain an order for payments under section 28 
directly to the children failed before Collingwood J. in Logan v. 
Logan.*® The gap revealed by this decision has been closed by 
section 4 (2) of the new Act. The husband can be ordered to 
make unsecured or secured maintenance payments to the child 
or to a third person for his benefit. This has always been the law 
under section 26 with regard to maintenance after a divorce, 
nullity, or separation decree, and has now been extended to main- 
tenance orders pranted outside any other matrimonial proceedings, 

The court has, under section 26 of the 1950 Act and now, by 
virtue of section 4 of the new Act, under section 28 of the 1950 
Act, the right to entrust the custody of a child to a third party, 
i.e., to a suitable relative or friend. The power is very rarely 
exercised; presumably what normally happens where neither 
parent is fit to exercise custody is that either the child is made » 
a ward of court and the necessary steps are taken by the 
Chancery judge or (more frequently) that the Juvenile Court, finds 
the child to be in need of care and protection and, under section, 
62 (1) (b) of the Children and Young Persons Act, 1988, commits 
him to the care of a fit person, in most cases a local authority 
which, by virtue of section 76 of the Act, cannot refuse to accept 


18 [1954] 1 W.L.R. 1050. 
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the charge. The new Act? implements a Recommendation” of 
the R&yal Commission by which the Divorce Court can, in excep- 
tional circumstances, instead of making a custody order, commit 
the child to the care of the council of the county or county borough 
in which he is resident. The court must be satisfied that it is 
impracticable for the child to be entrusted to either parent or to 
any other individual and must hear the local authority before 
making the order. It can thus, as it were, assume the functions 
usually exercised by the Juvenile Court. It is laid down that the 
provisions in Part II of the Children Act, 1948, which apply to 
children received into its care by a local authority under section 1 
of that Act as well as to children under the care of the local 
authority by virtue_of a fit person order are also to apply to 
children committed to the care of the local authority by the Divorce 
Court. This is subject to certain modifications, e.g., to the effect 
that the loca] authority is subject to the directions of the court. 
The status of the local authority in relation to the child is not, 
however, entirely clear. It is true that, by virtue of section 5 (8) 
of the Act, neither a parent nor any other person can claim the 
child from the local authority as long as the order is in force. 
There is nothing, however, in the new Act to make section 75 (4) 
of the Children and Young Persons Act, 1988, applicable to children 
who have been committed to the care of the local authority under 
the new Act. This provision in effect vests parental power in the 
local authority. It is not quite clear why the rules applicable to 
fit person orders were not simply extended to the new type of 
order, and why the reference in section 5 (1) is not to fit person 
orders but to section 1 of the Children Act, 1948, under which 
children are temporarily received into care by local authorities. 
The local authority has no power to make arrangements for the 
emigration of the child. The order lapses when the child is eighteen, 
and no order can be made after the child has reached the age of 
seventeen. 

~ The Juvenile Court can place a child for a period up to three 
years under the supervision of a probation officer or some other 
person appointed for the purpose.7* The Royal Commission 
(Recommendation No. 88, see para. 896 of the Report) took the 
view that.a similar power should be given to the Divorce Court. 
This has been done by section 6 of the Act. Like an order under 
section 5 it is only made in exceptional circumstances, but unlike 
section 5, section 6 presupposes that a custody order has been 
made. The two sections cannot therefore ever be applied together. 
The Divorce Court can, unlike the Juvenile Court, order that the 
supervision is to be exercised either by a probation officer or by 
a local authority which means in practice by the children’s officer 


19 g, 6. 
20 No. 37, see pana. 895 of the Report. 
21 Children and Young Persons Act, 1988, s. 62 (1) (d). 
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acting under the children’s committee.** Whether in a given case 
it is preferable to entrust this important function to the probation 
officer or to the children’s officer may be a very delicate question 
indeed. The views of social workers on these matters are perhaps 
not always unanimous. 

Orders made under section 5 or 6 can be varied or discharged 
by the court at any time. When a child is under supervision, a 
custody order can still be varied under section 26 of the 1950 Act, 
but only at the instance of the court itself. 

This new Act must be welcomed as a step in the right direction. 
One wonders how much water will have to flow under the bridges 
until it is laid down that the welfare of the children should also 
be a decisive factor in determining whether a marriage should be 
dissolved. 

O. Kann-FREUND. 


THe MATRIMONIAL CAUSES (PROPERTY AND MAINTENANCE) ACT, 1958 


Tre Act is intended to give effect to some of the minor Recom- 
mendations of the Royal Commission on Marriage and Divorce. 
They are “f minor ” if compared with the great problems of family 
law, such as the dissolution of marriage and the responsibility 
for the custody and education of children. But each of these small 
reforms will appear as anything but unimportant to those whom 
they affect in a practical situation. What is regrettable is the 
inveterate habit of dealing with these problems piecemeal. Still 
—half a loaf is better than no bread. 

The four Recommendations of the Royal Commission which the 
Act seeks to translate into law refer to the following matters : 

(i) The time at which the High Court may order one spouse 
to make financial provision for the other after a divorce, nullity 
or separation decree. This is dealt with in section 1 of and in 
the Schedule to the Act. 

(ii) Measures to be taken by the High Court to avoid disposis ` 

tions made by one spouse to defeat the other spouse’s claim to 
maintenance or other financial relief.? This is dealt with in section 
2, and in section 5 (1) and (2) of the Act. 

(iii) The power of the court to order provision to be made for 
a former spouse out of the estate of her or his former husband or 
wife, i.c., an extension to a former spouse of the principles of thee ` 
Inheritance (Family Provision) Act, 1988, as amended by the In- 
testates’ Estates Act, 1952.° This is dealt with in sections 8, 4, 5 (8) 
and (4), and 6 of the Act. . 

(iv) The extension or, if one likes, the clarification of the scope 


22 g, 6 (8) in conjunction with ss. 89 and 41 of the Children Act, 1948. 
1 Cmd. 9678, paras. 480, 481, 504-511, and Recommendation No. (56). 
2 Cmd. 9678, paras. 681-634, and Recommendation No. (64). 

3 Cmd. 9678, paras. 522-525. Recommendation No. (61). 
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of section 17 of the Married Women’s Property Act, 1882, so as 
to elifainate the effect of the decision of the Court of Appeal in 
Tunstall v. Tunstall * and to give the court power to order a money 
payment and to apply section 17 in cases in which the relevant 
assets are no longer in the hands of the spouse against whom the 
application is directed, and also so as to remove doubts regarding 
the power of the court to order a sale of property.’ This is dealt 
with in section 7 of the Act. 

(1) The problem of the time at which the court can make a 
maintenance order or other order for financial provision between 
husband and wife or for the benefit of a child arises in all those 
cases (but only in those cases) in which the law has hitherto used 
the ambiguous and awkward formula ‘on any decree.” In 
practice the most important cases are section 19 (2) and (8) of the 
Matrimonial Causes Act, 1950, the provisions which refer to 
secured and unsecured maintenance after a divorce or nullity 
decree, but there are also the cases of secured maintenance for 
children è and of permanent alimony after judicial separation.’ 
Hitherto it has been the practice of the courts to require the wife 
(or in those exceptional cases in which the wife is liable to pay 
maintenance: sections 19 (4), 20 (8), 26 (8), the husband) to 
make the application within a reasonable time after decree 
absolute at the latest, and to insist on the need for special leave 
if the application was made more than two months after that 
date. It was a common practice for a wife not at present in need 
of maintenance but foreseeing this contingency in the future to 
ask the court for a nominal maintenance order capable of being 
varied under section 28 of the 1950 Act. All this will now go. 
In future the court can make the order on pronouncing the decree 
nisi for divorce or nullity or at any time thereafter, whether before 
or after decree absolute, or on or at any time after a separation 
decree. As hitherto, however, no order can be made prior to the 
decree nisi of divorce or nullity or take effect prior to decree 
absolute: section 29 of the 1950 Act remains unchanged. Although 
the applicant is no longer tied down to rigid time limits, she (or he) 
can as in the past spoil her (his) case by delay, and the Act makes 
it clear that in the future no more than in the past can the court 
be prevented from taking this into account. Nothing in the new 
,Act prevents a former wife from making a maintenance application 
even after her remarriage, and in a situation such as Snelling v. 
Snelling ° this will continue to be more than an academic proposi- 
tion. The Recommendation (No. (51)) of the Royal Commission 


4 [1953] 1 W.L.R. 770; [1958] 2 All E.R. 810. 

5 Cmd. 9678, peras. 601 and 705, Recommendation No. (86). 
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that her right to maintenance should cease on remarriage has not 
so far been accepted. j 

(2) There are various ways in which a husband can seek to ~ 
defeat his wife’s claim to matrimonial maintenance. He can dives} 
himself of assets or of income in order to represent himself as 
unable to afford maintenance or maintenance beyond a certain level, 
or he can attempt to frustrate or at least to impede the enforcement 
of an order by a disposition in favour of a third party.° The need 
for the intervention of the court may thus arise both during the 
proceedings intended to lead up to an order for financial relief, or 
after the making of the order. The new Act provides that the 
wife may make the application to set aside dispositions both in 
the course of proceedings for financial relief, and after having 
obtained an order, but, at whatever time the application is made, 
the court cannot set aside any disposition made more than three 
years before the application.1° The court may set aside any dis- 
position other than a will, and give consequential directions 
“c including directions requiring the making of any payment or the 
disposal of any property ” (such as, e.g., presumably a reconvey- 
ance to the husband). Here a vast field of interpretation is left 
open, and one can only hope the courts will construe section 2 (2) 
liberally, so as to include, e.g., a retrospective order for increased 
maintenance and also if needed a lump sum payment to the wife. 
The relationship between this procedure and that under section 28 
of the Matrimonial Causes Act, 1950, will in any event have to be 
clarified. 

The procedure is available to a wife who is seeking to obtain 
or has obtained orders for unsecured or secured periodical payments 
under section 28 of the Matrimonial Causes Act, 1950, or secured or 
unsecured maintenance after a divorce or nullity decree under 
section 19 (8) or (2), or permanent alimony after separation or after 
a restitution decree or an order for secured or unsecured periodical 
payments after a restitution decree,** but not in connection with 
alimony pendente lite. It would unfortunately not seem to be 
available in connection with a maintenance order made by a 
magistrates’ court and registered in the High Court under Part I ` 
of the new Maintenance Orders Act, 1958. It is, however, available 
to the husband in those exceptional cases in which he can in the 

High Court claim financial relief against his wife or former wife “ 
` —the general Recommendation of the Royal Commission ™ to 
equalise the position of husband and wife with regard to main- 
tenance has not so far been accepted, and the relevant cases are 


* 3, 2 (7). 

10 g, 2 (1) and (6). . i 
See s. 8. 

12 g, 2 (2). 

13 gg. 20 (2), 22 (2) (4). 

14 g. § (1) and (2) of the new Act. 

15 Nos. 58 and 64. 
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those of an order for settlement of the wife’s property after a 
divorce,’* orders that can be made in the very rare case of a 
restitution decree,” and maintenance and alimony orders where a 
divorce or separation decree was based on the fact of the husband’s 
insanity.*® i 

In one respect—and this is decisive—the Act is very much 
better than the Recommendation on which it is based. The Royal 
Commission (No. 64) had recommended that it should be for the 
applicant to show that the disposition had been made for the 
purpose of defeating her (his) claims, a probatio diabolica the need 
for which might have made this provision as ineffective as section 
172 of the Law of Property Act, 1925,” which in a similar situation 
reqtures proof of ‘‘ intent to defraud.” The Act (s. 2 (4)) provides 
that the subjective fact (intention to defeat the wife’s claim) will be 
presumed if the objective fact is proved, i.e., if it is proved that 
the disposition would, if not set aside, have or (s. 5, proviso (b)) 
has had the consequence of defeating the claim. 

Bona fide purchasers for valuable consideration are protected,”° 
but ‘f valuable consideration ’’ does not include marriage, a point 
which may obviously be of great importance in practice. 

= (8) Unsecured maintenance orders made in favour of a wife 
(exceptionally a husband) in the case of divorce or nullity decrees 
are, according to section 19 (8) of the 1950 Act, for joint lives only 
so that the wife has no rights against the estate of her former 
husband if he predeceases her. This is a situation which calls for 
an extension of the principles of the Inheritance (Family Provi- 
sion) Act, 1988, as amended by the Intestates’ Estates Act, 1952, 
and the Royal Commission whose terms of reference excluded 
questions of the law of succession was sufficiently aware of the close 
connection between the law of inheritance and the law of marriage 
to make a recommendation accordingly.*4_ Needless to say, the 
problem arises in cases of intestacy as in cases of testamentary 
succession: in practice the intestacy situation may be more 
important in this context than in those cases which were by the 
1952 Act brought within the orbit of the law of family provision. 
Like the 1988-52 Act the new provision ?? applies only if the 
deceased had his last domicile in England, but it applies to his 
entire estate—movable or immovable, wherever. situated. It can, 
however, be invoked only by a former spouse whose marriage was 
, dissolved or annulled by an English court,?* whereas the domicile of 
the deceased at the time of the divorce or nullity proceedings or 


>16 B. 24 (1) of the 1950 Act. 

17 g, 4 (2), 

18 gg, 19 (4). 20 (8). 

19 The old Statute 13 Eliz. 1, c. 5. 
20 g. 2 (93\.- 

21 See para. 525. 

22 g, 8 (1). 
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the domicile of the surviving spouse at any time is irrelevant. It 
may lead to very difficult questions in the conflict of laws. 

Fortunately the so-called ‘‘ innocence ’’ of the applicant has 
not been made a condition for the application, which can be made 
by any wife or husband ** whose marriage has been dissolved or 
annulled, provided she or he has not in the meantime remarried, 
no matter whether at the time of the death of the first husband 
(or wife) the second marriage still subsists (s. 8 (l1}—to have this 
effect the second marriage must presumably be valid, t.e., neither 
void nor voidable and annulled). Moreover, as under the 1988-52 
Act, any periodical payments ordered to be made out of the estate 
terminate not only with the surviving spouse’s death but also with 
her (his) remarriage. 

The substantive condition is similar to that of the 1988—52 Act: 
that the deceased has not made reasonable provision for the 
applicant and that it would have been reasonable for him to do 
so.2> The court will have a wide discretion °’ and take into 
account very much the same matters as it considers under the 1988— 
52 Act, including, however, maintenance orders and other orders 
for financial provision made during the deceased’s lifetime, or 
the reason why no such order was applied for or granted: the 
absence of a maintenance order does not deprive the court of 
jurisdiction to apply the Act though it is perhaps not very likely 
that, in such circumstances, it will be frequently exercised. 

As under the 1988-52 Act the order will be to the effect that 
provision must be made in favour of the applicant out of the ‘‘ net ” 
estate °?” as defined in the earlier Act, and it will be an order for 
periodical payments, except that where the value of the net estate 
does not exceed £5,000 there may be an order for the payment 
of a lump sum.*® Most surprisingly (is this an oversight?) unlike 
the 1988-52 Act?’ the new Act does not say that periodical pay- 
ments ordered under the Act must not in the aggregate be at a 
rate exceeding the annual income of the net estate. Is it really 
intended that a former wife should have more far-reaching rights 
than the woman who was the deceased’s wife at the time of his 
death? Nor is there anything about the relation between rights 
under the 1988-52 Act and under the new Act, and this, although, 
paradoxically enough, the 1988-52 Act will continue to be adminis- 
tered by the Chancery Division whereas the new Act will be 
administered by the Divorce Division. Is the question of priorities 
entirely to be left to the discretion of the courts? The application 
must, under both Acts, be normally made within six months.from 
the date on which representation is first taken out, though the- 
24 5. 5 (4). j 25 5, 34(2). 
26 Compare s. 2 (4) of the new Aot with s. 1 (5) of the 1988-52 Act. i 
27 g, 8 (2) (6). 
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court can grant exceptions which in some respects are, again 
surprisingly, more generous under the present than under the 1988- 
52` Act. Many of the technical provisions, including those on 
wariation of orders, are, with modifications, taken over from the 
1988-52 Act.*° 

The majority of the people, i.e., the bulk of the wage-earners, 
do not leave any estates out of which provision for a former 
spouse can be made, and the wealthy may frequently make main- 
tenance agreements which, if proper words have been chosen, are 
liabilities of the estate of the predeceasing spouse, or they may 
obtain orders for secured maintenance under section 19 (2) of the 
1950 Act which do not constitute a legal alternative to orders under 
the present Act but which may obviate the need for invoking 
the present Act. The new provision, like the 1988-52 Act, is 
largely a measure for the benefit of women belonging to the middie 
classes, old and new. For them it removes an injustice. 

(4) Section 7 of the new Act provides that either spouse °! may 
invoke the discretion of the court under section 17 of the Married 
Women’s Property Act, 1882, even where the money or property 
in question is no longer in the hands of the respondent.or where the 
applicant does not know whether it is. Thus the new provision 
removes the principle, laid down by the Court of Appeal in Tunstall 
v. Tunstall, supra, that an order under section 17 can only operate 
on existing identifiable assets. As a necessary corollary the new 
section empowers the court to make an order for a money pay- 
ment.** The discretion of the court extends to the making of 
orders with respect to property representing money or property 
which was at one time in the hands of the respondent.** All this, 
as well as the subsection clarifying the power of the court to order 
a sale,** would have been quite unnecessary if some courts had 
not put a restrictive gloss on section 17. Section 17 would have 
been capable of an interpretation giving the courts the widest power 
to deal with the spouses’ affairs ew aequo et bono: the very 
elaborateness of the new section may have the unfortunate result 
of further reducing this discretion through the application of 
arguments e contrario. It is, for example, not at all clear whether 
the new section has succeeded in eliminating the effect of Re 
Camkin’s Question.” The new section seems to presuppose that 
some identifiable asset must at any rate at one time have existed. 

' Does it deal with the case of simple monetary obligations, i.e., 
debts between the spouses, with which the Camkin decision was 


„30 See ss. 1 (5), 4,8 

31 Bee s. 7 (5). 
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partly concerned? And if it is the object of the new section to 
enable the court to make a “‘ clean sweep,” why then should debts 
between the spouses be excluded from the ruling of the court 
designed once and for all to put an end to property and monay 
disputes between them? In the Camkin case Wynn-Parry J. may 
have drawn what was an inevitable conclusion from the Tunstall 
decision of the Court of Appeal (about which all that was required 
had been said by Mr. Megarry in a note in 69 L.Q.R. 808), but 
it is very much to be feared that the conclusion may survive the 


premiss on which it was based. 
O. K.-F. 


VARIATION OF Trusts ACT, 1958 


THE appeal to the House of Lords in Chapman v. Chapman’ was 
dismissed on March 25, 1954. In January, 1957, the Lord Chan- 
cellor invited the Law Reform Committee ‘‘to consider whether 
any alteration is desirable in the powers of the court to sanction 
a variation in the trusts of a settlement in the interests of 
beneficiaries under disability and unborn persons, with particular 
reference to the decision in Chapman v. Chapman.’’? In Novem- 
ber, 1957, the Committee’s report? was presented to Parliament. 
Shortly afterwards Mr. Petre Crowder, M.P., presented his 
Private Member’s Bill for the purpose of giving effect to the 
recommendations made in the Committee’s report. The Bill, with 
amendments, received the Royal Assent on July 28, 1958, and 
became law as the Variation of Trusts Act, 1958.° 

This short history is an impressive example of the manner in 
which Parliament can intervene with legislative reform when the 
courts have made an unsatisfactory decision. Another recent case 
of speedy legislative intervention was the Recreational Charities 
Act, 1958,° arising out of the decision of the House of Lords in 
I. R. C. v. Baddeley"; and there have been other encouraging 
recent examples. The English doctrine of precedent requires the 


1 [1964] A.C. 429; [1954] 1 All E.R. 798. 2 Cmnd. 810. 

3 Law Reform Committee. Sixth Report (Court’s Power to Sanction Variation 
_of Trusts). Cmnd. 810. 

4The Bull, as amended by Standing Committee, was ‘‘Ordered, by The House 
of Commons, to be Printed, December 18, 1957.” 

56&7 Ehz. 2, c. 58. 

€ 6 & 7 Eliz. 2, œo. 17; noted at (1958) 21 M.L.R. 584. i 

7 [1955] A.C. 572; [1955] 1 AU E.R. 525. ° 

8 See, e.g., the Law Reform (Enforcement of Contracts) Aet, 1954 (2 & 8 Eliz. 
2, c. 34), implementing the recommendations of the Law Reform Committee's 
First Report (Cmd. 8809: March, 1958); the Law Reform (Limitation of 
Actions, etc.) Act, 1954 (2 & 3 Eliz. 2, c. 38), founded on the report of Lord 
Tncker’s Committee on the Limitation of Actions (Cmd. 7740: July, 1949); - 
s. 7 of the Agriculture (Miscellangous Provisions) Act, 1954 (2 & 3 Ehz. 2, c. 
89), overruling Woodward v. Kari of Dudley [1954] 1 W.L.R. 476; the Hotel 
Proprietors Act, 1956 (4 & 5 Eliz. 2, c. 62), following the Law Reform Com- 
mittee’s Second Report (Cmd. 9161: May, 1954); and the Occupiers’ Liability 
Act, 1957 (5 & 6 Eliz. 2, c. 81), following the Committee’s Third Report 
(Cmd. 9805: November, 1954). 
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prompt assistance of Parliament whenever the judicial process 
produces an unacceptable decision which the judges alone are 
powerless to alter.: This assistance has not always been readily 
evailable; and what has been achieved in recent years deserves the 
praise of lawyers. 

Chapman v. Chapman’? was concerned with the jurisdiction of 
the court to sanction on behalf of infants and potential beneficiaries 
a rearrangement of trusts which involved an alteration in the 
rights of such persons. The proposed alteration was beneficial: 
its purpose was to preserve the settled capital by saving a substan- 
tial amount of estate duty which would have been payable in due 
course if the trusts remained unaltered.*® In the Court of Appeal, 
Denning L.J.,™ in a vigorous dissenting judgment, had argued that 
the courts have a virtually unlimited jurisdiction to remodel trusts 
by agreeing on behalf of infants and unborn persons to any re- 
arrangement which is advantageous to them. In this argument 


Lord Denning cited and supported the view of Lord Hardwicke in 


these words: 


“ He ares Lord Hardwicke] proceeded on the broad 
principle that the court had power to deal with the property 
and interests of infants,’ or other persons under disability, in 
a manner not authorised by the trust whenever the court was 
-satisfied that what was proposed was most advantageous for 
them provided, of course, that everyone of full age agreed to it. 

~ I hope to show that that is the true principle today; and for 
this purpose I will trace the history of the matter for it is 
supported by the greatest names of English equity.” 1? 


Lord Denning’s views did not prevail. Chapman v. Chapman 
seriously restricted the power of the courts to remodel trusts; and 
although legal ingenuity has been able to distinguish the decision 
in several types of case, judicial assistance in the remodelling of 
trusts was much less freely available than it had been, in practice, 


before the Chapman v. Chapman decision. The Law Reform Com- 


mittee considered the situation produced by that decision to be 
most unsatisfactory. The Committee pointed out that the Court 
of Protection could sanction any disposition of a patient’s property 
which he might have made himself, including a disposition designed 
to produce savings of tax or estate duty *; that, upon a divorce, 
the Divorce Court had power to sanction Gestion: in the marriage 


8 ri9s4] A.C. 420; [1954] 1 All E.R. 798. 

10 In*recent years, of course, the most common reasons for seeking to vary trusts 
have been the-desire to avoid unpleasant (and sometimes unforeseen) fiscal 
co uences; or the feeling that the trusts as originally established have 
cea to make economic sense becauseeof inflation and the fall in the value 

, df money. 

11 Asp he then was.. 

12 [1058] Ch. 218 at 269, 270. Italics supplied. 

13 Re 0. W. M. [1951] 2 K.B. 714. 
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settlement designed to achieve the same purpose “*; and the Com- 
mittee asked— 


“ Why should an infant whose parents are happily married 
be in a worse position than a lunatic, or an infant whose 
parents are divorced? Why should an infant who is interested 
in land be better off than one interested in personaltyr Why 
should it not be possible to arrange the affairs of all infants 
to their best advantage? Why should anyone be prevented 
from arranging his affairs to his best advantage by reason of 
some potential beneficiary who (if he ever acquires an interest) 
would be equally benefited by the arrangement?” 1 


The Variation of Trusts Act, 1958, now enables the courts to 
exercise a jurisdiction of approximately the same unlimited extent 
as that for which Lord Denning argued in vain in the Chapman v. 
Chapmen case. Section 1 (1) gives the court power to approve 
“any arrangement... varying or revoking all or any of the trusts 
or enlarging the powers of the trustees of managing or administering 
any of the property subject to the trusts ’’ on behalf of the following 
four classes of beneficiaries or potential beneficiaries: 


(1) beneficiaries who by reason of infancy or other incapacity 
are incapable of assenting; 

(ii) persons, whether ascertained or not, who may become 
beneficiaries in the future if they then answer a specified 
description or qualify as members of a specified class; 

(ili) persons unborn; 

(iv) persons who will be interested as discretionary beneficiaries 
under protective trusts if the interest of the principal 
beneficiary should fail or determine. 


The court may not approve an arrangement on behalf of any 
person in classes (i), (1i) and (iii) unless the arrangement is for 
that person’s benefit **; but this restriction does not apply to the 
case of persons in class (iv), whose interest can be disregarded. 
The jurisdiction conferred by the Act is exercisable by the High 
Court (s. 1 (8)), and will usually be exercised in proceedings 
commenced by originating summons in the Chancery Division 77; 
but the question whether there is benefit for a beneficiary of 
unsound mind is to be determined by the Court of Protection in 
any case where a committee or receiver of that beneficiary’s estate 
or income has been appointed (s. 1 (8)). i 

The Law Reform Committee suggested that it was for con- 
sideration whether the power of the court should be exercisable 
so as to break an entail made perpetual by statute, and that it 


14 Thomson v. Thomson [1954] P. 394. 

15 Cmnd. 810 at p. ô. ° 

18 Proviso to s. 1 (1). 

17 And, if the settlor is alive at the date of any application to the court, he 
should usually be made a respondent to the summons: see R.8.C. (No. 2) 
1958, r. 9. 
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might be thought desirable to make provision for this ‘‘ one way 
or the other” in any legislation on this subject.1® But section 
1 (5) of the new Act provides that the Act shall not apply to trusts 
affecting property settled by Act of Parliament. It will continue 
to be necessary to go to Parliament to break any subsisting 
parliamentary entails.’® 

Some lawyers and others may regret that the jurisdiction con- 
ferred by the new Act provides ‘“‘ tax planners ’’ with a new means 
of achieving their purpose of saving tax and estate duty for their 
clients. These critics will remember Lord Morton’s fear, expressed 
in Chapman v. Chapman, that there might develop ‘fa most 
undignified game of chess between the Chancery Division and the 
legislature °’ #° if the courts were allowed an unlimited jurisdiction 
to remodel trusts. But all who admired Lord Denning’s dissenting 
judgment in Chapman v. Chapman, and even those who disagreed 
with him, will surely welcome the disappearance of the anomalies 
discussed in the Law Reform Committee’s Third Report and the 
absurd, hair-splitting technicalities of the limited jurisdiction to 
remodel trusts which survived Chapman v. Chapman; and this 
writer, at least, believes that there will be no “* undignified game of 


93 
chess. LEOLIN PRICE. 


Tue LANDLORD anD Tenant (Temporary Provisions) Act, 1958 


Tue Rent Act, 1957, gave to a tenant whose house was decontrolled 
by reason of its rateable value a breathing space of fifteen months 
which came to an end on October 6, 1958. That was the earliest 
date upon which the six-months’ notice terminating his right of 
occupation could take effect. During that period he retained 
security of tenure and if the landlord wanted to put up his rent 
he had to offer him a three-year lease. There was no obligation 
put upon landlords to offer such a lease although from time to time 
the Minister of Housing and Local Government belaboured those 
who did not do so. In the result some tenants accepted three-year 
leases which by all accounts were usually on reasonable terms 
but sometimes were very onerous indeed. Others bought the 
house in which they were living or another house or moved out 
to relatives. But there remained a considerable hard core of 
tenants who had not been offered leases by their landlords and 
"whọ faced eviction on October 6 without having been able to 
make any alternative arrangements. To these at the eleventh hour 
the Landlord and Tenant (Temporary Provisions) Act, 1958, has 
brought some further relief. 


18 Gmnd. 810 at p. 9. 

19 Readers will remember a recent unsuccessful attempt to break, by private 

. legislation, the parliamentary entail affecting the Duke of Norfolk’s settled 
estates. 

20 [1954] A.C. 429 at 468. 
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The Act prohibits eviction without a court order either by direct 
means or by cutting off essential services. It should be ‘noted, 
however, that this only applies where the dwelling-house is 
decontrolled by reason of rateable value. Where a new tenangy 
has been granted since July 6, 1957, the landlord, after terminating 
the tenancy by a proper notice to quit, can resort to self-help 
to remove the tenant to the same extent as he could before the 
Rent Acts were thought of. 

The protection of the Act is only given to a tenant of decon- 
trolled property while he remains in occupation or to a member 
of his family who remains in possession after his death. ‘The 
tenant who comes within the Act can obtain a suspension of 
execution of an order for possession up to nine months in the first 
place and thereafter for further periods of up to six months at 
a time until August 18, 1961. The matters which he must show in 
order to obtain this benefit are not unreasonable. If the landlord 
has offered a three-year lease he must not have unreasonably 
refused it having regard to his means among other things. He 
must have tried by all reasonable means to find other “‘ appro- 
priate” accommodation. He must have paid or tendered the 
proper rent since his notice ran out (that is, twice the 1956 gross 
value together with rates and a reasonable sum for any furniture 
and services). But if he failed to do so, perhaps through ignorance 
of the Act, the court can still give him relief conditional on his 
paying it within twenty-eight days. Lastly, he must show greater 
hardship. While the suspension lasts he must pay whatever rent 
the landlord asks provided that it is within the combined means 
of himself and any member of his family living with him who 
might be expected to contribute. If the landlord had before April 
2, 1958, agreed to sell the house to an intending occupier the 
tenant cannot obtain suspension beyond the completion date. 

The new Act has certainly prevented a spate of evictions and 
many landlords no doubt prefer to accept the increased rent rather 
than face eviction proceedings where so much is in the discretian 
of the court. It is early yet to judge the social effects of the first slice 
of decontrol. On the surface there has been very little disturbance. 
But it is possible that a class that is already hard pressed has 
accepted further heavy burdens rather than face the upheaval of 
seeking new premises where there would be no security of tenure. 
If so, one of the objects of the Rent Act, 1957, to redistribute. 
families into houses suited to their needs, will have been defeated. 
There is no relief for those who hastily accepted unduly onerous 
leases at a time when the scales were heavily weighted in tavour 
of the landlord. And one may legitimately ask whether a great 
deal of anxiety, hardship and even injustice might not have been 
avoided if the provisions of the new Act had been included in the 
1957 Act in the first place. 

JOHN MONTGOMERIE 
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, Divorce (Insanrry anp Dzsgrtion) Act, 1958 


THe Divorce (Insanity and Desertion) Act, 1958,1 which brings 
into effect some recommendations of the Royal Commission on 
Marriage and Divorce,” tidies up some anomalies in the field of 
matrimonial causes: (i) by widening tlie definition of incurable 
unsoundness of mind (or insanity in Scotland) as a ground for 
divorce * and- (ii) by alleviating hardships resulting from the intro- 
duction of desertion as a ground for divorce ? after 1987. 

Relaxation in the definition of insanity as a ground for divorce 
is (once the ground is accepted on principle) a necessary corollary 
of the more liberal approach recently adopted to treatment for 
mental illness. When those suffering from mental disorders are 
encouraged to seek treatment as voluntary patients, and certifica- 
tion is regarded as “‘ the very last step in the course of treatment 
for mental illness to be taken only when it is imperative for the 
patient’s own welfare or the public safety ” “ it is reasonable that 
the fact that treatment has been voluntarily received for part or 
the whole of the necessary period should not bar relief for the 
other spouse. When mental patients are no longer segregated 
exclusively into mental hospitals, but may be treated in the 
psychiatric ward of general hospitals, or in special neurosis 
hospitals, or in an annexe of certain mental hospitals, it is reason- 
able that the other spouse should not be debarred from relief 
because .of the place in which the treatment was received. It is 
also- reasonable that relief should not be refused because the other 
spouse has been treated abroad, and not within the United 
Kingdom, the Isle of Man, or the Channel Islands. Finally, it is 
not reasonable that short gaps ‘in the period of treatment, even 
of the most technical character, such as failure to comply with 
some formality,*® should bar relief to the other spouse. 

The Royal Commission on Marriage and Divorce recommended 
amendments to the law in all these respects and, accordingly, the 
new Act now makes the following provisions: 


(i) Voluntary treatment for five years as a mental patient 
enables the other spouse to obtain relief. For England, the 


» 1 This Act received the Royal Assent on July 28, 1958, and unlike some other 
Acts in the same field passed at about the same time, it came into immediate 
operation. 

2 The Report is Cmd. 9678. 

-3 Or judicial separation, see Matrimonial Causes Act, 1950, s. 14. Since 
institutional treatment for five years is still required, there 1s presumably no 
danger that insanity of the petitioner may be raised as a defence to a plea 
fòr restitution of conjugal rights. 

4 The description adopted by the Royal Commission on Marriage and Divorce, 
Cmd. 9678, para. 177. 
5 As in Charlton v. Charlton [1955] 1 W.L.R. 675, O.A. 


- 
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relevant part of the Matrimonial Causes Act, 1950, now reads AS 
follows, the words in brackets having been repealed *: nie 


Section 1 (2). For the purposes of this section a person 
of unsouud mind shall be deemed to be under care and 
treatment... 

(d) while he is receiving treatment as a voluntary patient 
under the Mental Treatment Act, 1980, or under any 
such law as is mentioned in paragraph (c) of this sub- 
section, (being treatment which follows without any 
interval a period during which he was detained as 
mentioned tn paragraph (a), paragraph (b) or paragraph 
(c) of this subsection) and not otherwise. 

For Scotland, the exclusion of treatment as a voluntary patient 
in the Divorce (Scotland) =Act, 1988, s. 6 (8) (b), is likewise 
repealed. 

_ (ii) Care and treatment ‘‘ as a resident in a hospital or other 
institution provided, approved, licensed, registered or exempted 
from registration by any Minister or other authority in the United 
Kingdom, the Isle of Man or the Channel Islands ”’ is sufficient 
care and treatment for the purposes of both the Matrimonial Causes 
Act, 1950, s. 1 (2), and the Divorce (Scotland) Act, 1988, s. 6 (8).” 

(iii) Care and treatment as a resident in a hospital or other 
institution in any other country likewise comes within the provi- 
sions of the Matrimonial Causes Act, 1950, s. 1 (2), and the 
Divorce (Scotland) Act, 1988, s. 6 (8), provided the treatment 
received by the respondent is comparable with that in the relevant 
hospitals or institutions in the United Kingdom, the Isle of Man, 
or the Channel Islands.° 

For the purposes of both (ii) and (iti) above, a certificate from 
the Admiralty or a Secretary of State is to be conclusive as to the 
fact and the period of treatment in any hospital under the direction 
of the Admiralty, the Army Council or the Air Council.’ The 
legislature has, however, left to the judges what may well prove 
the difficult task of deciding what treatment received abroad is 
comparable with that obtainable in England. 

The incurability of the respondent and the fact of continuous 
care and treatment for at least five years immediately preceding 
the presentation of the petition must still be shown, but: 

(iv) The interruption of care and treatment for any period of 
less than twenty-eight days is to be disregarded.1° This will: 
obviate the difficulties that arose in such cases as Frank v. Frank,” 


6 By the Divorce (Insanity and Desertion) Act, 1958, s. 4 (8). 
7 Tbtd., 8. 1 (1) (a). 8 Tbid., s. 1 (1) (b). 


11 [1951] P. 480, where the Court of Appeal fortunately reversed a finding at 
first instance that care and treatment Pad b been sufñciently in ted during 
transfer of the patient from England to Scotland and again to so England for 

` the petitioner to be debarred from relief. 
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Safford v. Safford, and Swymer v. Swymer. The new provi- 
‘sions, *coupled with the first provision enumerated above, will 
ensure that a petitioner will not in future be denied relief, as in 
Charlton v. Charlton,™ because he has taken time to persuade the 
respondent to undergo voluntary treatment on discharge from 
temporary detention, instead of taking immediate steps to have 
her certified. 

In the réalm of desertion, another clause in the new Act! 
provides, as recommended by the Royal Commission on Marriage 
and Divorce,‘* that once desertion has been shown, the court may 
regard the desertion as continuing even if the deserting party is 
incapable of continuing the intention to remain in desertion, 
provided the evidence is such that the court would have inferred 
the continuance of the intention had«there been no incapacity. 
This goes further in the direction of eliminating supervening 
insanity as a defence to a charge of desertion than the House of 
Lords felt justified in going in Crowther v. Crowther,” where the 
majority (Lord Oaksey dissenting) laid down that the petitioner 
must prove a continued intention to desert when insanity super- 
venes. otherwise than by evidence of intention displayed before and 
after the certification. Before this: decision, the rule had been 28 
that unsoundness of mind automatically terminated the intention 
to desert of the affected party. e 

The opportunity has not been taken in the present Act, 
however, of providing that, as also recommended by the Royal 
Commission on Marriage and Divorce, insanity should cease to 
be a defence to the initial act of separation,’® or to a charge of 
cruelty.?° 

Finally, the present Act implements the recommendation of 
the Royal Commission on Marriage and Divorce?! that in those 
cases, necessarily few by now, in which married persons entered 
into a separation agreement as the result of desertion, before 
desertion became a ground of divorce,?* the court may disregard 


12 [1044] 1 All E.R. 704, where the Court of Appeal similarly overruled a finding 
at first instance by Lord Merriman P. that short leave on licence sufficiently 
interrupted the continuity of treatment to debar the petitioner from relef. 

13 [1955] P. 11, where the Court of Appeal had again to reverse a ee at 
first instance that the continuity of treatment was sufficiently interrupted by 
the-transfer of the patient to a general hospital for treatment of a fractured 
hmb. 

¿4 [1955] 1 W.L.R. 675, O.A. 

15 g.°3, 

16 Cmd. 9678, para. 260. 

17 [1951] A.C. 728. 

18 Walliame v. Walliams [19891 FP. 865. 

18 Cmd. 9678, para. 261. 

20 Ibtd., para. 256. The present position that insanity may be a good defence 
to, 8 ahavee of cruelty was established bY the Court of Appeal in Swan v. 
Swan [1953] P. 258 and Palmer v. Palmer [1954] 8 W.L.R. 756. 

21 Cmd. 9678, para. 158. 

22 viz., January 1, 1988, under the Matrimonial Causes Act, 1987, s. 2, amending 
the Supreme Court of Judicature (Consolidation) Act, 1925, s. 176. 
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the separation agreement for the purposes of a petition for divorce- 
based on desertion, if the respondent had deserted the petitioner 

before the separation agreement was made, or the court is satisfied 
that but for the agreement the respondent would have been held 


to have deserted the petitioner. 
O. M. STONE. 
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FourtTH REPORT OF THE PRIVATE INTERNATIONAL Law COMMITTEE 
(Formar VALIDITY or Wars) 


For nearly a century writers on the conflict of laws in England and 
elsewhere have been plagued by the incongruities and ambiguities 
of the Wills Act, 1861 (Lord Kingsdown’s Act). The news that the 
Private International Law Committee in their Fourth Report? 
propose its radical amendment is therefore to be welcomed. 

As is well known, the Act was passed to remove the hardships 
which resulted from Bremer v. Freeman,? where it was held that, 
since wills of movables must comply with the formalities prescribed 
by the law of the testator’s last domicile, the will of a British 
subject domiciled (in the English sense) in France was void for 
non-compliance with French formalities. It is obvious now what 
the statute ought to have provided. It ought to have provided 
in general terms that any will of movables should be formally 
valid if it complied with the formalities prescribed by the law of 
the place of execution, or by the law of the testator’s domicile at 
the date of execution, or by the law of the testator’s domicile at 
the date of his death. Unfortunately, sections 1 and 2 contain 
three major errors: (1) they are confined to the wills of British 
subjects, though the mischief to be cured was not confined to them; 
(2) they differentiate between wills made inside and outside the 
United Kingdom, allowing a wider choice of forms for the latter 
than for the former; and (8) they are based on the domestic law 
distinction between realty and personalty and not on the conflict 
of laws distinction between movables and immovables. Moreover, 
section 8 is drafted in such vague terms that no two writers are 
agreed on its meaning. 

The Committee recommend that sections 1 and 2 of the Act 
should be replaced by legislation dealing with all wills wherever 
made, whether made by British subjects or not, and whether dis- 
posing of land or movables. A will should be formally valid if it 
complies with the formal requirements of the internal law of any 
of the following: (a) the place where the will was made; (b) the 
‘plaee where the testator was domiciled at the time of making the 
will or of death; (c) any country of which the testator was a 
natioral at the time of making the will or of death; (d) in so far 


1 Cmnd. 491. The Committee’s First Report, which dealt with the law of 
domicile, was published in February, 1854 (Cmd. 9068). The Committee's 
Stcond and Third Reports, ae orpoen ly with international sales of 
peer and with the recognition an orcement of foreign arbitral awards, 

ave (unaccountably) not been published. 

2 (1857) 10 Moo.P.C. 306. 
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as the will disposes of land, the place where the land is situated 
(para. 11 (a)). r 


The following comments are submitted. 


(1) As a practical matter the proposal that the same formalities 
should suffice for wills of land and wills of movables (except that 
those of the lew situs are allowed in addition for wills of land) is 
to be welcomed. But it may be doubted whether the Committee 
are correct in their view (para. 4 (a) ) that ‘‘ the application of the 
lex situs to wills of land in England is the historical result of the 
common law concept of heirship,’’ and that with the abolition of 
descent to the heir in 1925, the reason for it has disappeared. What 
reason is there for supposing that a conflict rule for wills of land 
was evolved from a domestic rule that one form of preperty in 
land, namely real estate, descended to the heir if no will was mader 
And how does the Committee’s reason account for the fact that, 
apart from Lord Kingsdown’s Act, wills of leaseholds must comply 
with the formalities of the lew situs, or for the fact that the lea situs 
rule is to be found in many countries which have never known the 
English concept of heirshipP The truth surely is that the lew situs 
rule is not, like the rule in Shelley’s Case, part of the mystique of 
heirship at common law, but a rule of obvious practical convenience. 
It does not follow, however, that the formalities of the lex situs 
should be obligatory for wills of land. 

(2) The proposal that the formalities of the place where the 
will was made or where the testator was domiciled at the time of 
making the will or of death should suffice repeats the existing 
common law rule as supplemented by sections 1 and 2 of Lord 
Kingsdown’s Act, except that (a) the common law rule is confined 
to wills of movables and the sections to wills of personal estate, and 
(b) the formalities of the testator’s domicile at the time of making 
the will do not now suffice for wills made within the United King- 
dom, though they do for wills made outside the United Kingdom. 
The removal of these anomalies is welcome. 

(8) The proposal that the formalities of the testator’s countfy 
of nationality should be an available choice is a startling one, 
especially as the Committee criticise the limitation of the Wills 
Act, 1861, to wills of British subjects on the grounds that this is 
a departure from the general common law principle and that it 
has become increasingly difficult to apply in view of the increasing 
complexity of the concept of British nationality (para. 4 (e) (i)). 
The test of nationality, expelled by the Committee by the back 
door, returns through the front in a more general (though faculta- 
tive) form. The Committee add two qualifications to their proposal, 
which they admit is not yet a very firm or precise one. (a) Where 
it is doubtful, as in the case of a citizen of the United Kingdon’ and 
Colonies or of a federal State, which is the law of a testator’s 
nationality, ‘* his choice should be limited so as to prevent reliance 
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on a quite inappropriate legal system.” (b) Where the testator’s 
personal law is the law of his domicile (as it is in the case of 
citizens of the United Kingdom and Colonies, of the Commonwealth 
` o$ Australia, or of the United States, etc.), the law of his nationality 
should not be available unless (i) the will is made outside the 
United Kingdom and Colonies or the federation in question, and 
(ii) the testator is not at that time domiciled therein. These quali- 
fications will involve complicated drafting and one fears that the 
result may be even more incongruous than Lord Kingsdown’s Act 
itself. It is to be hoped that the whole of this nationality proposal 
will be dropped because it is out of harmony with common law 
principles of the conflict of laws. It is to be observed that neither 
the Ontario Wills Amendment Act, 1954, nor the United States 
Model Execution of Wills Act, 1940 (which the Committee more 
than once refer to with approval), contains any reference to the law 
of the nationality. 

(4) The formalities of the testator’s domicile of origin, now 
permitted by section 1 of Lord Kingsdown’s Act for wills made 
outside the United Kingdom (but only if the domicile of origin is 
within Her Majesty’s dominions), have been rightly abandoned. 
No special significance attaches to the domicile of origin according 
to modern ideas. 

(5) The Committee’s emphasis on the internal law of their four 
alternative choices implies disapproval of In bonis Lacroiw,* where 
it was held that a renvoi could be accepted from the conflict 
rules of the lew loci actus which was the appropriate law under 
section 1 of Lord Kingsdown’s Act. But they do not propose that 
wills already executed in reliance on that decision should be safe- 
guarded by a transitional provision (as they do for wills already 
executed in accordance with the testator’s domicile of origin). 

Two further recommendations require notice. 


(a) It is proposed that the new statute should apply to the 
foymal validity of the exercise by will of powers of appointment 
(one hopes that the draftsman will remember to deal with special 
powers created before, but exercised after, the new Act comes into 
force); but that in addition a power should be validly exercised as 
to form if the appointment complies with the formalities prescribed 
by the law governing the instrument of creation. This has already 
heen held to be the law in the line of cases culminating in Murphy 
v. Deichler *; and though it is true that in each of them the instru- 
ment of creation was governed by English (or Irish) law, it is a 
surprisé to be told (para. 11 (c)) that this hag “hitherto been 
generally regarded as a rule of internal English law.” 

(b) In a proposal on the law which*should govern the revocation 
of wills, the Committee state (para. 11 (f)) that “the revocation 


3 (1877) 2 P.D. 94. 
4 [1909] A.C. 446. 


68 THE MODERN LAW REVIEW Vou. 22 


of a will can occur (1) as the result of a second will made,by the 
testator, (2) as the direct result of the testator’s act, such as des- 
truction or deletion, or (8) as the incidental result of some act done 
by the testator having a different immediate purpose (¢.8., 
marriage, divorce, etc.).’? They state that the first case has already 
been dealt with in their proposals for the formal] validity of wills, 
that the third is outside their terms of reference (which are limited 
to the formal validity of wills), and in the second case they recom- 
mend that a purported revocation should be accepted if it complies 
with the requirements of any law which under their proposals could 
govern the formal validity of a will, had the testator chosen to 
make one at that moment. They might perhaps have added that 
their first case could be subdivided into two, namely (i) where a 
second will expressly revokes the first, and (ii) where a second will - 
impliedly revokes the first by reason of inconsistent dispositions. 
Revocation in the latter case would appear to be a question of 
construction, and hence outside the Committee’s terms of reference. 
It is disconcerting to find that there is no express recommendation 
to repeal section 8 of the Wills Act, 1861, that enfant terrible of 
the English conflict of laws. 

In conclusion, the Committee recommend that (a) other 
Commonwealth countries should be invited to consider their 
proposals; (b) that the proposals, with or without modifications 
suggested by the observations of those couniries, should be 
brought before the next Hague Conference on Private Inter- 
national Law; and (c) that after the conclusion of that Conference, 
legislation be introduced in this country to give effect to such 
of their proposals as then appear acceptable. ‘Thus, in the 
interests of an unattainable uniformity, a long overdue reform of the 
English rules of the conflict of laws is to be postponed until the 
Greek kalends. The Ontario Wills Amendment Act, 1954, was the 
result of a quarter of a century of effort by the Conference of Com- 
missioners on Uniformity of Legislation in Canada to improve on 
the original Lord Kingsdown’s Act.* It does not seem likely thut 
the Canadian Government will regard the Committee’s proposals as - 
an improvement on the product of their own Commissioners. 


J. H. C. MORRIS. 


5 See Falconbridge, Essays on the Conflict of Laws (2nd ed.), pp. 546—551, 
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ATTACKING THE CoLouR Bar—A LAwFUL PURPOSE 


In his speech in Crofter Hand Woven Harris Tweed Co. v. Veitch,’ 
Lord Wright distinguished a lawful combination from an unlawful 
conspiracy by contrasting ‘‘ the case where the object is the legiti- 
mate benefit of the combiners and the case where the object is 
deliberate damage without any just cause.’ In the words of Lord 
Simon ? a combination is not unlawful if the ‘* real and predominant 
purpose ” of those combining is to advance their ‘‘ lawful interests.”’ 
The Crofter decision—and this is one of its cardinal features— 
defined ‘‘ lawful interests ° in terms which went beyond “‘ trade 
combination,” and included such typical trade union interests as 
the strengthening of collective bargaining machinery and complete 
union organisation of an industry. In other words, it extended the 
principle of Mogul Steamship Co. v. McGregor Gow & Co.? from 
the concerted action of traders to the concerted action of workers. 
** A combination,” however, ‘fto demonstrate the power of those 
combining to dictate policy or to prove themselves masters in a 
given situation ” * may be a conspiracy. The line which separates 
lawful from unlawful action does not run between the markets of 
commodities or services and the labour market, but between a 
‘* policy of interest ’’ and a ** policy of prestige.” The latter may, 
as Lord Maugham said,’ include an expression of ‘‘ a dislike of the 
religious views or the politics or the race or the colour ”’ of anuther 
person. An actual example of ‘“‘ prestige policy ’’ is afforded by 
Huntley v. Thornton.’ 

In Scala Ballroom (Wolverhampton), Lid. v. Ratcliffe and 
Others,’ the plaintiffs, who were the proprietors of a dance hall, 
decided and announced that they would deny admittance to 
coloured people, but they did not bar coloured musicians from the 
orchestra. The defendants were officials of the Musicians’ Union. 
On behalf of the union they informed the plaintiffs that its ‘‘ long- 
established policy °” was ‘* strongly opposed to discrimination of 
any kind, including, of course, racial discrimination ’’ and that as 

«long as the plaintiffs continued to ban coloured persons from their 
ballroom, members of the union would be instructed not to perform 


1 [1922] A.O. 485 at p. 469. 
*2 At p. 446. 
3 [1892] A.C. 25. 
4 Per Lord Simon at p. 445. ° 
5 At p. 451. 
6 [1957] 1 W.L.R. 821; [1967] 1 All E.R. 234 (see Note by C. Grunfeld, 20 
M.L.R. 495). 
7 [1958] 1 W.L.R. 1057; [1958] 8 All E.R. 220. 
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there. The plaintiffs thereupon obtained from Havers J. an inter- 
locutory injunction restraining the defendants from procuring or 
attempting to procure any union member to break any contract 
to perform at the Scala Ballroom, and from this there was np 
appeal, so that the effect of section 8 of the Trade Disputes Act, 
1906, on this situation remained undecided. It is, to say the least, 
not unarguable that, in so far as the action taken by the union 
officials involved an inducement to break existing contracts, it was 
covered by that section in that it was done “in contemplation or 
furtherance of a trade dispute’? and the contracts of the union 
members were contracts of employment. This question was, how- 
ever, outside the proceedings which led to the decision of the Court 
of Appeal here under review. 

The plaintiffs also issued a writ for damages for conspiracy 
and claimed, by reason of conspiracy, an injunction restraining 
the defendants from persuading or attempting to persuade any 
union member not to perform at the dance hall. Diplock J. 
refused to grant this injunction, and the plaintiffs’ appeal against 
this decision was dismissed by the Court of Appeal (Hodson, 
Morris and Sellers L.JJ.). The learned judge as well as the 
three members of the Court of Appeal took the view that what 
the defendants had done did not, in the light of the law as laid 
down in the Crofter case, constitute an actionable conspiracy at 
common law. Much as one may welcome this conclusion, it is 
regrettable that the effect of the Trade Disputes Act, 1906—the 
relevant section on this issue would have been section 1—remained 
undetermined. Hodson L.J. said that this matter had been raised 
but not argued and he expressed no opinion. Where a question 
can be answered either on the basis of an analysis of a common 
law rule or as a matter of statutory interpretation, lawyers trained 
in the common law will instinctively choose the former alternative 
although the latter route may be shorter and easier. 

It must of course be remembered that extravagant conclusions 
may not be drawn from a decision rendered on an application for 
an injunction. As Hodson L.J. said, it is “ a provisional decision,” 
and “it would be wrong to attempt to lay down in detail the law 
which is relevant to this case.’? Moreover, the defendants had 
argued (and convinced the court) that material interests of union 
members were involved in view of the intolerable position in which 
coloured musicians would find themselves if they were compelled, to ° 
‘insulate themselves from their audience.” On this reasoning the 
case was within the Crofter definition of a “lawful interest”? 
justifying a ‘‘ conspiracy’ because the union was defending an° 
interest of some of its members to be able to work in a particular 
employment. Neither Diplock’J., however, nor the members of the 
Court of Appeal allowed their decisions to rest on this narrow 
ground. 
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The gist of the case is that ‘‘interests,’? ‘ purposes’? or 
n. objects ” may be lawful within the Crofter definition although 
they cannot be translated into cash. This was emphasised by 
Hodson L.J. The enforcement of a policy of non-discrimination 
between races is, quite apart from any material or selfish interests, 
in itself a legitimate purpose. ‘‘ If the defendants honestly believe 
that a certain policy is desirable, and if they honestly believe that 
it is the wish of their members that such a policy should prevail, 
and that there should be no colour bar discrimination, it can be 
said that the welfare of the members is being advanced, even 
though it cannot be positively translated into or shown to be 
reflected in detailed financial terms.”’ ° 

There is clearly a world of difference between enforcing a policy 
of non-discrimination and—the situation in Lord Maugham’s hypo- 
thetical example above—an expression of a dislike of the political 
views or the race or colour of an individual. 

How far the principle underlying this case could be applied to 
** political ”? strikes is not an easy question to answer. Where the 
strike is directed against an employer in view of the character of 
the work done in his undertaking (e.g., refusal on the part of 
dockers to load cargoes intended for the support of warlike action 
taken by an unpopular foreign government) the situation may be 
comparable. Where on the other hand the “ policy ” pursued is 
quite unconnected with the particular employment, as, e.g., a 
demonstration against some aspect of the policy of the British 
Government, it may be considered very different. The problem of 
the °* political ”? strike remains as open after this decision as it 
was before. 

In any event, the attitude of any person, lawyer or non-lawyer, 
towards a decision of this kind, cannot fail to be influenced by 
the nature of the “policy” in question. This influence may 
operate above or below the level of consciousness; it is always there. 
The present writer confesses that he is in sympathy with the 
policy of the union and out of sympathy with the action taken by 
the plaintiffs. He welcomes the decision of the court, but he might 
have felt differently about a similar decision rendered in favour of 
trade union officials seeking to enforce rather than to combat a 
colour bar. It would be sheer hypocrisy to assert the contrary. 


O. K.-F. 


Toe MASTER’S INDEMNITY—VARIATIONS ON A THEME 


‘ALTHOUGH the defendants in Harvey v. O’Dell, Lid. (Galway 
Third Party), contended, with ‘‘ an elaborate citation of autho- 
ritis,” that they were not liable to the plaintiff, and McNair J. 


23 Per Morris L.J. [1958] 1 W.L.R. at p: 1062. 
1 [1958] 1 Q.B. 78, also reported [1958] 1 All E.R. 6657. 
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spent some time on this part of the case, it is in the third , party 
proceedings brought by the defendants that the main interest lies, 
and it is only with those proceedings that the present note is 
concerned. æ 

The facts, so far as material, may be stated as follows. The 
plaintiff and one Galway were both in the employment of the 
defendants, the latter in the capacity of storekeeper. On February 
29, 1952, the plaintiff and Galway were travelling in Galway’s 
motor-cycle combination when they were involved in an accident 
in which the plaintiff was injured and Galway killed. The accident 
was partly the result of Galway’s negligence, and accordingly the 
plaintiff brought his action against the defendants as Galway’s 
employers, alleging that, at the time of the accident, Galway was 
acting within the course of his employment. This point was 
resolved in the plaintiff’s favour, and the defendants were therefore 
liable to him for Galway’s negligence. The third party proceedings 
were brought by the defendants against Mrs. Galway, Galway’s 
widow and administratrix, to recover from Galway’s estate the 
damages for which they had been held liable. 

The defendants put their case against the third party in two 
ways. First they maintained that, by the combined operation of 
the Law Reform (Married Women and Tortfeasors) Act, 1985," and 
the Law Reform (Miscellaneous Provisions) Act, 1984,° the third 
party was liable to pay contribution and that this contribution 
should amount to a complete indemnity. Secondly they claimed 
that the principle of Lister v. Romford Ice & Cold Storage Co., 
Ltd.,* covered the present case and that they were therefore entitled 
to damages for a breach by Galway of the implied term in his 
contract of service that he would exercise reasonable care. It is 
proposed to deal here with the argument founded upon Lister’s 
case, leaving the points under the statutes for discussion in a later 
note. 

The gist of the defendants’ argument was that Lister’s case 
produced the result that an employer is entitled to recover over 
against his servant in all cases in which the employer has been held 
liable for damage negligently caused by the servant in the course 
of his employment. There is an implied term in the contract of 
employment whereby the servant undertakes to exercise reasonable 
care and this extends to all acts falling within the course of the 
servant’s employment. The third party, on the other hand, con-. 
tended that the implied term extended no further than those acts 
which the servant is actually employed to do. Since Galway was 
employed as a storekeeper and not as a driver, there could, in hig 
case, be no implied term that he would drive with reasonable care, 
even though he was driving in*the course of his employment. 


2 95 & 26 Geo. 5, o. 30. 
3 24 & 25 Geo. 5, c. 41 
4 [1957] A.C. 555. 


Jaw. 1959 NOTES OF CASES 78 


McNair J. decided this issue in favour of the third party and 
held that Lister’s case was limited in the sense for which she con- 
tended. “‘I do not read Lister v. Romford Ice & Cold Storage Co., 
ltd., as laying down a proposition of general application that, when- 
ever an employed person drives a motor-vehicle in the course of 
his employment, he impliedly agrees vis-d-vis his employer to take 
reasonable care in such driving and to indemnify him for any 
failure.” 

Lister’s case was distinguished, therefore, and McNair J. claimed 
to find authority for the distinction in the actual speeches delivered 
in the House of Lords in Lister’s case. He found ‘“‘ plain indica- 
tions ” that the House of Lords was dealing only with ‘‘ the normal 
engagement of a servant to drive a lorry or other vehicle on the 
road,” and referred to short passages in the speeches of Viscount 
Simonds and Lords Morton, Tucker and Somervell.’ 

It is submitted, with respect, that whether or not the distinc- 
tion taken by McNair J. is correct, no direct authority for it is to 
be found in the speeches of the House of Lords. At best the House 
must be regarded as having left the matter open, for the passages 
cited by McNair J. are inconclusive and can be matched with 
passages at least as persuasive in the opposite sense. For example, 
McNair J. cites these words from the speech of Viscount Simonds °: 
‘< Nor was it suggested that in the present case there were any 
features which distinguished the relation of the appellant and 
respondents from that of any other driver and his employer.” Yet 
Viscount Simonds also said, “‘ the appellant was under a contractual 
obligation in the performance of hts duty.” ” Lord Radcliffe, whose 
speech was not referred to by McNair J. said,*® ‘‘ If the contract of 
employment is viewed as a general legal relationship in which the 
law imputes certain rights and responsibilities to each side, it would 
assign a very undignified position to the employee to suppose that 
the employer takes him ‘ with all faults’ and that the employee 
does not by virtue of his engagement impliedly undertake to use 
all reasonable care in the conduct of his employer’s affairs.’ Is 
there any reason to suppose that Lord Radcliffe considered the 
words ‘‘ conduct of his employer’s affairs ’’ as having a meaning 
any different from ‘* course of his employment ’’? 

There is no need to elaborate citations from Lister’s case for the 
truth would seem to be that the point considered in Harvey v. 

. O’Dell was not present in the minds of any member of the House 
of ‘Lords in Lister’s case and that none of them intended to lay 
down a rule one way or the other. The problem should be con- 
sidered as res integra. 

In Lamb v. Lady Elizabeth Palk?’ the defendant’s coachman, 
while driving his mistress’ carriage and pair, found his way blocked 

5 [1957] A.C. at pp. 576, 580, 592, 598. 6 At p. 576. 


7 At p. 578. Italics supplied. a At p. 588. 
2 (1840) 9 Car. & P. 629. 
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by the plaintiff’s van and gig which were parked outside the plain- 
tiff’s premises. After waiting about five minutes for the van to be 
moved the coachman became impatient and got off his box in order 
to move the van himself and in doing so caused damage to property 
belonging to the plaintiff. Gurney B., ‘‘ having consulted with the 
other learned Barons who were sitting in the Exchequer,” held that 
the coachman ‘* was not acting in the employ of his mistress at the 
time that this matter occurred.” No reasons are given for the 
decision, but it seems reasonably clear that Gurney B. was relying 
upon a supposed distinction between acts which the coachman was 
actually employed to do and other acts connected with the employ- 
ment but not forming part of what the servant was actually 
employed to do. This distinction, if it ever really existed, was 
rejected at the latest by 1866 when Lamb v. Palk was overruled 
by Page v. Defries.*° Today the distinction is wholly irrelevant in 
‘“ course of employment ° cases and was, as it happens, quite 
recently disapproved by Finnemore J. in a strong case for its 
application.*? 

Is there, then, any reason for the reintroduction of the distinc- 
tion in cases where the employer seeks to recover over against his 
servant the damages for which the servant’s negligence has made 
him liable? McNair J. said that he found it “ difficult to see on 
what grounds of justice or reason I should hold that, by making 
his motor-cycle combination available for his employers’ business 
on a particular occasion, he should be held in law to have impliedly 
agreed to indemnify them if he committed a casual act of negli- 
gence.” As Lister’s case itself shows, however, it is unnecessary, 
to enable the employer to succeed, to imply so unrealistic a term 
into the contract of service as an undertaking to indemnify. AH 
that is required is the implied promise to exercise reasonable care. 
The rest follows as damages for breach of that promise. 

It may be said that this is a technical point devoid of merit, 
but it is suggested that it is actually both reasonable and just that 
in such cases as the present the employer should be entitled to 
recover. The distinction taken by McNair J. seems to be applicable 
in two distinct kinds of case. It covers cases such as the present 
where it can be argued that the servant has done his employer a 
favour by making use of his own property for the purposes of the 
employer’s business. It also covers the case where a servant does 
something for his own purposes but which is not so far removed ° 
from his employment as to fall outside the course of employment. 
In the latter kind of case the argument based upon reason and 
justice seems to point even more cogently than in Lister’s case: 
itself to the desirability of allowing the employer’s claim. In the 
former type of case however McNair J.’s distinction is at first sight 


10 (1866) 7 B. & 8. 187. 
11 Staton V. National Coal Board [1957] 1 W.L.R. 898. 


Jax. 1959 NOTES OF CASES 75 


attractive. The servant has done his employer a favour. It is 
therefðre unjust that he should become involved in liability. 

It is suggested that this attractive appearance is deceptive, at 
lgast in the most common kind of case where the property used by 
the servant for his employer’s business is a motor-vehicle belonging 
to the servant. It will be recalled that in Lister’s case all the 
members of the House of Lords agreed that Lister owed his 
employers a contractual duty of care. The difference of opinion 
which led to the final division concerned the effect of insurance 
upon the ultimate result of the case. Since the employers in that 
case were covered by insurance against the particular risk involved, 
did not this lead to the result that they could not recover? The 
majority held that the insurance factor was irrelevant while the 
dissenting Lords of Appeal took the view that since the employers 
were insured, their claim was answered by an implied term to the 
effect that they would not sue. 

The division of opinion in the House of Lords in Lister’s case 
is probably to be interpreted as the result of a conflict between the 
classical common law policy of individual responsibility and the 
currently popular theory of the distribution of risk. The majority 
adhered to the view that the person who actually caused the 
damage should be the person ultimately liable for it in law, while 
the minority preferred to allow the loss to remain upon the shoul- 
ders of the person best able to distribute it by insurance. 

With great respect, the decision of McNair J. on this part of 
the case succeeds in defeating both policies. Not only does it 
exonerate the person who actually caused the damage, but it also 
exonerates the person best able to distribute the loss by insurance. 
It is true that the insurance position is not stated in the report, 
but it is safe to assume that Galway, as the owner of the motor- 
cycle combination, must have been the holder of a policy of insur- 
ance in accordance with the Road Traffic Act 1 and may well have 
been the holder of a comprehensive policy. Even if he had not 
insured in such a way as to cover his passengers, he could easily 
have done so. In view of the fact that the victim of Galway’s 
negligence was also an employee of the defendants it may be that 
they too were covered in the circumstances of the actual case, but 
had the victim been a casual passer-by it is unlikely that they would 
have been covered, while it is certain that Galway would have been 
,covered.’* Whichever policy is preferred, therefore, the decision is 
unfortunate. 

One of the reasons given by McNair J. for his decision was that 
it cannot be the law that an employer is entitled to recover against 
a servant who has been guilty of negligence while performing, in 
time of emergency, some act well ontside the normal scope of his 


12 20 & 21 Geo. 5, o. 48, s. 36. 
13 The minimum required by the Act is cover against third party risks. This 
does not include passengers carried free (s. 86). 
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duties. If, for example, “‘in a time of labour disturbances in the 
docks master stevedores, as sometimes happens, induce their” office 
staff to man the cranes or to do stevedoring (and) if a third party 
is injured through the negligence of such staff, no doubt the masteg 
stevedores would be vicariously liable, as, indeed, they might be 
primarily liable, on the basis that they had employed unskilled 
persons. But it would surely be contrary to all reason and justice 
to hold that the willing office staff, by abandoning their ledgers 
and undertaking manual tasks, had impliedly agreed to indemnify 
their employers against liability arising from their negligence in 
performing work which they were not employed to do.”’ ** 

One may readily agree with McNair J. that in such circum- 
stances the employer cannot recover against his servant, but this 
need present no difficulty to the acceptance of the view contended 
for by the defendants, that the principle of Lister’s case is gener- 
ally applicable to all damage caused by a servant in the course of 
his employment. McNair J. himself suggested one answer when he 
pointed out that the employers might be primarily liable, but even 
if that answer is for some reason unacceptable the solution to 
McNair J.’s hypothetical case is not hard to find. In the circum- 
stances he supposes it is surely right that the employer impliedly 
undertakes to indemnify his servant against any liability the servant 
himself may incur through the performance of work to which he 18 
so unaccustomed. Such an undertaking would prevent the 
employer from maintaining any action against his servant. 

There is, therefore, no valid reason for the restriction of Lister’s 
case to cases in which the damage was caused by a servant doing 
only that which he was actually employed to do. It is to be hoped 
that this part of McNair J.’s decision will not be followed. 


J. A. JoLowi1cz. 


RESCISSION oF A Contract OF SALE OF GOODS 


Tue case of Long v. Lloyd,! noted by Mr. Grunfeld in 21 M.L.R, 
p. 550, is of such interest that a further Note on it may not be 
superfluous. It is unnecessary to set the facts out again in detail. 
Reduced to its simplest elements the case involved a sale of goods 
in which the seller had made certain statements regarding the 
quality of the goods to the buyer, and the latter was claiming the 
right to rescind the contract on the ground that these statements , 
were false. : 
On these facts one would have thought the following questions 
arose. (1) Were the statements as to the quality of the gdods a 
term of the contract or not? If they were, was the term a con- 
dition or a warranty? (2) If the statements were not a term of the 
contract (but not otherwise) could the plaintiff in any event rescind 


14 [1958] 1 Q.B. at p. 
1 [1058] 1 W.L.R. T T1068] 3 All E.R. 402. 
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the contract for misrepresentation, i.e., is it possible to rescind 
a contract of sale of goods for innocent misrepresentation? (8) If 
it is so possible, had the right to rescind been lost here? Of these 
¿hree questions, only the third was dealt with by the court in its 
judgment, and by Mr. Grunfeld in his Note, but the first two 
questions raise important issues which should be examined. 


(1) Were the statements terms of the contract or not? 


The reports do not make it quite clear whether the plaintiff 
pleaded in the alternative that the defendant’s statements were 
part of the contract, but it would appear that he did not do so, 
as the reports merely refer to the plaintiff’s claim for rescission. It 
would seem, in fact, that the plaintiff deliberately placed his case on 
the ground of misrepresentation rather than on the ground that a 
term of the contract had been broken, because in the latter event 
his claim to reject the goods would clearly have been barred by 
section 11 (1) (c) of the Sale of Goods Act, 1898,7 whereas he evi- 
dently hoped (wrongly as it turned out) that the right of rescission 
would not have been so barred. Exactly the same course was taken 
by the plaintiff in Leaf v. International Galleries ° where, it will be 
recalled, the plaintiff had bought a picture represented by the . 
sellers to be a Constable, and the plaintiff laid his entire case on 
the same ground, and even declined an invitation to amend his 
pleadings by adding a claim for damages. All this would seem to 
suggest that the buyer of goods has an option to treat terms of the 
contract as though they were mere representations,‘ and in the Note 
by Mr. Grunfeld it is assumed that a misrepresentation may coincide 
with a breach of condition or warranty. But it is submitted that 
this is quite wrong. The right to rescind for innocent misrepresen- 
tation is an equitable remedy, devised by the Chancery to fill a gap 
in the common law. The gap existed because common law provided 
no remedy for misrepresentation which was not a term of the 
contract. If the statement made to the buyer is in fact a term of 
‘the contract it is submitted that there can be no question of a right 
to rescind for misrepresentation—a court of equity would have left 
the buyer to his remedy at law. In technical language, a claim to 
rescind on the ground that a term of the contract had been broken 
would have been demurrable for want of equity.” Nothing has 


2“ | where the contract is for specific goods, the property ın which has 
* passed to the buyer, the breach of any condition to be fulfilled by the seller, 
can only be treated as & breach of ig ane | and not as a ground for rejecting 
the goods and treating the contract as repudiated, unless there be a term of the 
contract, express or implied, to that effect." 3 [1950] 2 K.B. 86. 
4 Indeed, in the instant case Ormerod L.J. expressly said that the buyer ın 
Leaf’s case could clearly have obtained damages for breach of warranty; see 
ə [1958] 2 All E R. 406. a i 
56 It might ındeed be argued that equity might have permitted rescission for 
-  musrepresentation even for breach of a condition or warranty, on the ground 
that the common law remedy for these was unduly restricted, but I know of 
no case to support such & suggestion. 
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happened since 1878 to alter this rule which is of an elementary, 
but fundamental, character. If this were not the case a buyer could 
always turn a breach of warranty (at least where the warranty was 
a statement of fact) into a misrepresentation and claim a right of 
rescission. This would almost obliterate the distinction between 
conditions and warranties altogether. 


(2) Can a contract for sale of goods be rescinded for mis- 
representation? 


Assuming, however, that the statements in question in this case 
were not incorporated in the contract, the second question which 
ought to have arisen was whether in any event there was a right to 
rescind a contract of sale of goods for innocent misrepresentation. 
That there is such a right has been assumed on a number of 
occasions in recent years, especially in Leaf v. International 
Galleries, but the assumption has not passed unquestioned, and 
there are serious reasons for doubting its correctness. Thus Mr. S. 
J. Stoljar in 16 M.L.R. at 190-194 has seriously questioned the 
existence of the right, and even Benjamin on Sale * is doubtful on 
the matter. Moreover, the New Zealand Court of Appeal has held 
- on the construction of a statute identical with the English Sale of 
Goods Act, that there is no longer any such right.” The present 
writer has also given reasons elsewhere for doubting the continued 
existence of this right.* These reasons need not be repeated here, 
but I cannot refrain from quoting a passage from the judgment of 
Atkin L.J. in Re Wait? on a very analogous point—indeed the 
quotation is so much in point that, had one not known the truth, 
one might well have thought it to be directed to this very question: 


“ The Code was passed at a time when the principles of 
equity and equitable remedies were recognised and given effect 
to in all our courts, and the particular remedy of specific per- 
formance is specially referred to in section 52. The total sum 
of legal relations (meaning by the word “legal”? existing ine 
equity as well as in common law) arising out of the contract 
for the sale of goods may well be regarded as defined by the 
Code. It would have been futile in a Code intended for com- 
mercial men to have created an elaborate structure of rules 
dealing with rights at law, if at the same time it was intended 
to leave, subsisting with the legal rights equitable rights 
inconsistent with, more extensive, and coming into existence 
earlier than, the rights so carefully set out in the various parts 
of the Code. È 

‘‘ The rules for transfer of property as between buyer and 
seller, performance of the contract, rights of the unpaid seller 


6 8th ed. at pp. 426-427 

T Riddtford v. Warren (1901) 20 N.Z.L.R. 572. 
3 See my book, The Sale of Goods, pp. 185-186. 
® [1927] Ch. 606. 
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against the goods, unpaid seller’s lien, remedies of the seller, 
remedies of the buyer, appear to be complete and exclusive 
statements of the legal relations both in law and equity.” 


Yet with all these arguments, case after case is now discussed and 
decided as though it were still open to a court to rescind a contract 
of sale of goods for innocent misrepresentation. Fortunately there 
appears to be no case in which rescission has actually been granted, 
in all the cases so far the remedy having been refused on some 
ground or other, so the matter cannot yet be regarded as settled. 
Surely it is not too much- to expect that fundamental questions of 
law of this kind will not be settled by the mere assumption that 
the remedy exists until, in due course, it becomes impossible to 
question it, because of the number of cases in which the matter has 
been passed over sub silentio. 


(8) When is the right to rescind lost? 


The third question which arises depends on the assumption that 
rescission is still a possible remedy. Assuming that we are wrong 
on this point, and that rescission is, therefore, still available, when 
is the right to rescind lost? It is this aspect of the problem to 
which Mr. Grunfeld’s Note was primarily directed and it is 
unnecessary to repeat what he has said. It must be confessed, 
however, that the very difficulties which arise if rescission is once 
admitted (to which Mr. Grunfeld refers) lend support to the sub- 
mission earlier made that the right to reject should now be 
regulated solely by the Sale of Goods Act. What, after all, can 
be the use of the detailed (if unfortunate) provisions of section 11 
(1) (c) and sections 84 and 85 if a buyer is always entitled to put 
his case on the ground of innocent misrepresentation? 

Two further comments may be made on this aspect of the case. 
First, the actual decision of the court is based on a dictum of 
Denning L.J. in Leaf’s case, where he indicated that a right of 
rescission being a less potent remedy than a right of rejection for 
breach of condition, must a fortiori be lost when the latter right 
is lost. This in itself is unobjectionable—indeed, it is eminently 
sensible, ‘granted that the right of rescission exists at all. 
Unfortunately, the dictum of Denning L.J. in Leaf’s case proceeded 
on the questionable assumption that the plaintiff’s right to reject 

for breach of condition was lost only when he accepted the goods. 
As* Leaf’s case was based, in the final result, on the ground of 
delay, no great harm was done by this assumption. It was, how- 
ever, questioned by Mr. J. C. Smith in 14 M.L.R. 178 and it is 
difficult to disagree with the writer’s conclusions that the dictum 
of Denning L.J. was per incuriam». It is, therefore, extremely 
unsatisfactory, to say the least, to find the very same assumption 


10 My italics. 


i 
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being made without any attempt at justification in the present case, 
and indeed, to find the assumption being made the basis for the 
ratio decidendt. 

It is not proposed to go over the ground covered by the artiqle 
referred to, but the difficulty must at least be indicated. What 
the Court of Appeal have held in the present case is that the plain- 
tiff’s right to rescind, if any (and if unbarred by the rule in 
Seddon’s case), must be lost when he has accepted the goods. Now 
this appears to assume that the right to reject the goods (if there 
has been such a right) would have subsisted until acceptance. This 
is an entirely satisfactory conclusion, but one would like to know 
how it is reached, because it appears to be contrary to section 11 
(1) (c) of the Sale of Goods Act. This section, it will be recalled, 
says that in a sale of specific goods (such as the present lorry) the 
right to reject is lost when the property has passed to the buyer 
unless the contract is conditional, or there is a contrary intention. 
Prima facie one would have thought the property passed to the 
buyer when the contract was made, in accordance with section 18, 
Rule 1, of the Act, and if this is so, clearly the right of rejection 
was lost at the same moment. On the other hand, if the property 
did not pass when the contract was made, one would like to know, 
why? ** It is not that we question the convenience or justice of 
the court’s conclusions, but inconvenient statutory provisions 
cannot be just swept out of the way without discussion in this 
manner. 

The second comment which may be made on this aspect of the 
case is that the actual ratio decidendi of the case in hand is some- 
what ambiguous. (i) It might mean that the right to rescind (if it 
exists at all) is lost when the right to reject is lost, or (ii) it might 
mean that the right to rescind is lost when the goods have been 
accepted, no matter when the right to reject is lost. The judgment 
of the court could certainly read as approving proposition (ii) and 
Mr. Grunfeld appears to take this view, but the quotation from 
Denning L.J. in Leaj’s case, on which the judgment was based, 
clearly proceeds on ground (i). 

In conclusion, it is submitted that it is high time that questions 
of such fundamental importance in the law of sale of goods were 
properly presented to the courts. It is impossible for the law to 
develop properly so long as cases can be decided, as was this one,, 
without the slightest discussion of troublesome and difficult pfob- 
lems of law which have been brought to the attention of the 
profession not once, but repeatedly. Academic lawyers must some, 
times wonder whether they labour entirely in vain. 


E P. S. ÀTIYAH. 


11 The present writer has suggested one possible reason himself; see 19 M.L.R. 
815. 
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SUEZ Crisis FRUSTRATES C.I.F. CONTRACT 


CARAPANAYOTI & Co., LTD. v. E. T. Green, Lrp.,! concerns a c.i.f. 
contract affected by the blocking of the Suez Canal in November, 
1956. In September of that year, the plaintiffs bought from the 
defendants 100 tons of Sudanese semi-decorticated expeller cotton 
seed cake for shipment from Port Sudan in October or November 
to Belfast, and the defendants made a covering purchase from 
Sudan Oil Mils, Ltd., of Khartoum. The contract contained a 
clause concerning the effect of hostilities, but in the event the 
court decided the case on the basis of the common law. 

The arbitrators found that at the time when the contract was 
made shipments from the Sudan to the United Kingdom were 
routed through the Suez Canal, that the Canal was blocked— 
obviously for some considerable time—well before the last date for 
shipment, and that the sellers were unable to buy any cargo of 
cotton seed cake required afloat on c.i.f. Belfast terms west of Suez 
after the Canal had been closed. Sudan Oil Mills informed the 
sellers that they could not ship the cargo sold under the covering 
purchase. The sellers were accordingly unable to deliver the goods 
to the buyers, and the latter sued for breach of contract. 

The buyers argued that after the closing of the Canal the 
customary route was round the Cape and that the sellers could 
have shipped by that route; indeed, they were bound to do so 
since the customary route in respect of a c.i.f. contract was deter- 
mined not at the time of the contract but at that of performance. 
Moreover, counsel for the buyers argued, a contract for the sale of 
unascertained goods can be frustrated only in very exceptional 
circumstances, and there was in fact no decided case holding that 
such a contract had been frustrated otherwise than by supervening 
illegality. 

McNair J. agreed that the material time for determining the 
customary route is the time of performance. Mercantile customs 
change rapidly,. especially in times of international tension. In 
this particular case, however, the route round the Cape had 
certainly not become customary by the time shipment was due; it 
was then only an emergency route. While it was true that contracts 
for the sale of unascertained goods could rarely become frustrated, 
and that the 25 per cent. increase of freight for the Cape route was 
immaterial, since no one concluding a forward contract could refuse 
performance because the contract had become unprofitable, ‘‘ the 
voyage via the Cape was more than two and a half times the length 
of the’voyage via the Canal and includes... a circumstance which 
may involve the seller in quite different obligations as to the con- 
dition of the goods on shipment from that involved in shipment 
via ‘the Canal.” It followed that it had become commercially 


1 [1958] 8 W.L.R. 890; [1958] 8 All E.R. 116. 
Vor. 22 6 
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impossible for the sellers to perform the contract, and the payers: 
action for damages failed. 

Although this case establishes no new principle it is interesting 
because it does appear to be the first reported case of frustration pi 
a contract for the sale of unascertained goods otherwise than by 
supervening illegality. The case is also a good illustration of the 
term ‘‘ usual and customary route ” in a c.i.f. contract. The only 
doubt arises from the learned judge’s words that the considerably 
longer route ‘‘ may involve the seller in quite different obligations 
as to the condition of the goods on shipment.’ The report does 
not refer to any evidence that such different obligations would in 
fact have been incurred in the particular case. 

O. C. GILEs. 


Tue EXTENT OF Res [rsa LOQUITUR 


Tue decision of the Court of Appeal in Walsh v. Holst & Co., Ltd.,* 
raises many uncertainties about the working of the rule of res ipsa 
loquitur. The facts of the case were that the plaintiff was lawfully 
upon the highway when he was struck by a brick. The brick came 
from a building to which certain substantial structural alterations 
were being made. It was accepted by all members of the court 
that a prima facie case of negligence arose against both occupier 
and contractor because res ipsa loquttur. 

However, the court held, by a majority, that the burden laid 
upon the defendants had been discharged by their proving reason- 
able precautions to prevent an accident. Evidence was given that 
the elaborate scaffolding and fencing that had been erected was 
the best of its kind, and there was also shown to be a system of 
inspection to find loose bricks lodged in a dangerous position. No 
evidence was adduced to show that any inspection had in fact been 
carried out at the relevant time. The reason for this was partly 
that Boon, the foreman who had the duty of inspecting, had died. 

The very similarity of these facts to those in Moore v. R. Fow 
& Sons makes the decision the more confusing. In Moore v. Fok, 
it will be remembered, Evershed M.R. fastened upon the fact that 
the maintenance man and foreman were not called and said 
(p. 848) that the proper inference to be drawn from it was that 
there had been ‘f no proper care or maintenance of the machine.” 
He required evidence of conduct which, whatever the cause of the 
accident, was in accordance with a proper duty to take care. ,But 
in Walsh v. Holst both Hodson and Sellers L.JJ. said that Moore v. 
Foe turned upon there being no reasonable precautions; Holst & Co. 
had taken reasonable precautions, and both refused to hold that 
the fact that Boon was not called was any reason to suppose that 
he had done his job without due care. į 


1 [1958] 1 W.L.R. 800; [1958] 8 All E.R. 88. 
2 [1956] 2 W.L.R. 342. 
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This refusal to assume negligence on the part of one for whom, 
had there been positive evidence of his negligence, both occupier 
and contractor would have been liable surely cuts down the 
principle in Byrne v. Boadle.* It will be admitted that the 
thing speaks of negligence but not that it will also inevitably 
speak of negligence on the part of a servant. We can hardly 
imagine that in Cassidy v. Minister of Health* the defendant 
could have satisfied the court by proving a reasonable system 
in general of carrying out the operation without showing that at 
the relevant time it was carried out without negligence by all 
those involved. If one seeks for some reason why the position in 
Walsh v. Holst was in a different category, one must turn to the 
judgment of Sellers L.J. who alone elaborates upon the point. He 
says that to require the defendants to show more once they had 
given evidence of their precautions would make them “ insurers of 
the plaintiff’s safety” (p. 814). It would be “ pure speculation ”’ 
to hold that a brick would have been discovered if someone had 
carried out an inspection in a proper manner. Surely in Moore 
v. Fox it was also “ pure speculation ”? to suppose that the main- 
tenance of the machine had not been carried out in a proper 
manner, 

In fact, both Hodson and Sellers L.JJ. decide first that the 
precautions were reasonable and then hold that the absence of 
Boon does not invalidate that evidence. This leads one to seek the 
criterion of reasonableness. One would agree that when an event 
speaks of negligence of any one man the standard of care required 
to be proved by that man to show that he was not negligent is 
to be no more than that of a reasonable man. We know that a 
man cannot get rid of his duty to act reasonably by delegating his 
duty to another. This was accepted in the present case as a 
reason why the court should hold that res ipsa loquitur could apply 
even though there was more than one defendant. Thus the 
argument is taken a step further by Sellers L.J. when he says°: 
‘ Having regard to the precautions which were taken ... I find 
it difficult to say that the defendants or any of them should 
haye foreseen such an accident as a likely thing to occur, such 
as would require them to have taken even greater precautions to 
guard against such a happening.” From the context it can be 
seen that his Lordship is not in fact attacking the whole principle 
eof vicarious liability but he certainly does not make it clear how 
he reconciles his own opinions. 

If this decision is to stand (permission has been given to go to 
the House of Lords), it will provide great opportunities of argu- 
ment for counsel in the next “‘ hospital’? case. This judgment 
can,hardly be said to have made the*rule of res ipsa loquitur more 


3 (1863) 2 H. & C. 722. 


4 [1951] 2 K.B. 843. 
5 At p. 812. 
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fit for the purpose for which it was brought into the world which 
was, after all, to help plaintiffs injured in unexplained accidents. 

Great sympathy must be felt with the dissenting Judgment of 
Morris L.J. He felt that this dangerous operation was attended 
by risks which were not only foreseeable but which were foreseen. 
It was no defence to show that certain safety precautions were taken 
which nearly succeeded. ‘* The conduct of all Holst’s men was 
_in issue” (p. 811). He saw no reason to suppose that a properly 
conducted inspection would not have revealed a brick which was 
in danger of falling. Im the absence of evidence that such an 
inspection was in fact carried out with reasonable care he held 
that the negligence established by res ipsa loquitur would stand. 
This judgment seems much more in accordance with previous 
authority than the others and in particular it accords with the 
general tenor of the judgment in Moore v. Fox which limited the 
defences which could be raised to discharge the burden created by 
the rule of res ipsa loquitur. 

As the court experienced no difficulty in holding that res tpsa 
loquitur would apply in spite of the fact that there was more than 
one defendant the attitude of Morris L.J. to the possibility that 
the act which caused the brick to fall was one of collateral negligence 
also seemed sound; he evidently required that the point should be 
ignored unless specially raised (p. 809). The point did not fall 
for decision by the other members of the court and they carefully 
avoided expressing any opinion. 

B. LintywuirTe. 


FAILURE TO TAKE SOUNDINGS 


One of the issues raised in Riverstone Meat Co. Pty. v. Lancashire 
Shipping Co., Ltd., was whether the shipowner could successfully 
rely on the Australian Sea-Carriage of Goods Act, 1924, Sched., Art. 
IV, r. 2, which provides: ‘* Neither the carrier nor the ship shall 
‘be responsible for loss or damage arising from (a) act, neglect gr 
default of the master, mariner, pilot or the servants of the carrier 
in the navigation or management of the ship.’ ? It was alleged 
in this case by the owners of cargo found to be damaged by sea 
water that the damage had been caused by the negligence of the 
shipowner in failing to discover by proper soundings the presence 
of water in the hold. ; 

McNair J. found as a fact that regular soundings had been 
taken, and decided the case on another question of law, namely, 
whether on proof that unseaworthiness had resulted from the 
negligence of a workman employed by a competent ship repairer 
engaged by the shipowner, the result of whose negligence would 


1 [1958] 3 W.L.R. 482; [1958] 8 All E.R. 261. 
2 This rule is ın identical terms with the corresponding provisions of our own 
Carriage of Goods by Bea Act, 1924. 
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not be discoverable by Lloyd’s surveyors or the owner’s marine 
superifitendent carrying out their duties in accordance with the 
ordinary prudent practice of such persons, the shipowners should 
properly be held liable for failure to exercise due diligence to make 
the ship seaworthy. 

Nevertheless, as it had been indicated to him that the case 
might be considered by another court, the learned judge considered 
that he should deal with the question whether failure to take 
soundings was covered by the exception in Art. IV, r. 2 (a), set out 
above. l 

His Lordship said that a ship at sea only kept afloat by securing 
that sea water was not in her, and this involved the taking of 
proper soundings to detect the presence of sea water, and pumping 
sea water out when it had been detected as having entered, or 
pumping periodically. Each of these operations, it was argued, 
was required for the ship and their neglect was “neglect to take 
reasonable care of the ship or some part of it as distinct from the 
cargo,” or “a want of care of the vessel indirectly affecting the 
cargo.”’ 

It has been held in the U.S.A. that ‘‘ sounding bilges and 
pumping bilges are regarded as essential acts of daily management 
of any ship whether laden or in ballast; hence errors and negligence 
in sounding and pumping out bilges are deemed errors in manage- 
ment, and are excused.’’* A number of cases supporting this 
proposition were cited to McNair J. All these were decisions under 
the Harter Act, 1898. 

His Lordship was referred to the English case of C. H. Smith 
& Sons Fellmongery, Ltd. v. Peninsular & Oriental Steam N aviga- 
tion Co.* and he said that Singleton J. (as he then was) had held 
that the shipowners were in breach of their obligation under Art. 
IV, r. 2 (a) in that the presence of sea water having been found, 
the officers failed to use the pumps to clear the water. Accordingly 
the shipowners could not rely on the exception. McNair J. thought 
that this decision led to the odd result that the shipowners would 
have been protected if no soundings had been taken, yet if sound- 
ings had been taken and disclosed the presence of sea water, they 
were not protected if proper steps were not taken to remove the 
water found. 

It is submitted, however, that this was not what Singleton J. 
decided. In his judgment the learned judge observed *: “It may 
well be said that when the chief officer made an inspection to 
ascertain the cause of the water leaking through the cofferdam, 


3 Knauth, Ocean Bills of Lading (4th ed. 1958) p. 201 citing The Merida (1901) 
107 Fed. 146 (@CCA); The British King (1808) 89 Fed. 872, affd. 92 Fed. 
1018; The Ontario (1900) 106 Fed. 324, affd. 116 Fed. 769: The Sandfield 
(1897) 79 Fed. 871, affd. 92 Fed. 663; The Hudson (1909) 172 Fed. 1005. 

4 (1988) 60 LI.L.Rep. 419. 

5 60 LI.L.Rep. at 488. 
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he was doing something in connection with the management of the 
ship. Apparently he satisfied himself that there was no damage to 
the ship, as was the fact, but there was damage to the cargo and 
there was a duty to the cargo-owners to remove the water whiah 
was present.” He then went on to say: ‘* The duty of taking steps 
to protect the cargo from the water which was there was not a 
duty which arose in connection with the management of the ship 
as a ship, and following the words of Lord Justice Greer,® I ought 
not to attribute to Art. IV, r. 2 (a), a meaning which would nullify 
the effect of Art. II, r. 2, unless I am compelled to do so by 
clear words. The neglect of duty owed to cargo-owners does not 
become neglect or default in the management of the ship merely 
because some damage to the ship would or might have been dis- 
covered if the duty to the cargo-owners had been performed.”’ 

McNair J. said that if it had been necessary for him to express 
a concluded judgment on the question of whether to take soundings 
was within the exception, he would on the authorities, both English 
and American, without doubt have held that it was. 

In the Riverstone Meat Co. case the learned judge might have 
been referred also to Kalamazoo Paper Co. v. Brittsh Columbia Pulp 
& Paper Co., Ltd.,’ decided by the Supreme Court of Canada. In 
that case a ship had been run aground to prevent sinking, and the 
cargo-owners claimed that the damage to their goods was due in 
part to the negligence of the crew in failing to use pumping 
facilities after the vessel had been grounded. The court held that 
the shipowners were not liable because the negligence constituted 
an omission in relation to the management of the ship and not in 
relation to the care owed to the cargo. It affirmed the view of 
Sidney Smith D.J.A. that the neglect was essentially a failure in 
a matter that vitally affected the management of the ship, for, 
in giving Judgment in the court below, he had observed è: ‘* Had 
soundings been taken on arrival... and the ship’s actual condition 
ascertained and appreciated, and the water then in the ship pumped 
out or reduced in volume . . . the ship would again have come to 
life; she would once more have become a going concern; might 
even perhaps have found it possible to get under way and move 
under her own power to Port Alice, twelve miles distant, for 
survey and temporary repairs. The failure to pump efficiently with 
all facilities at hand most certainly damaged further cargo, but it 
was essentially a failure in a matter that vitally affected the. 
management of the ship viewed in the light of the authorities.” It 
was a ‘ want of care of vessel indirectly affecting the cargo’; or 
so it seems to me.” 


E. R. Harpy-Ivanmy. 


€ Gosse Millard v. Canadian Government Merchant Marine, Lid. [192%] 1 
K.B. T17 at 748. 

7 tia 2 D.L.R. 869. 

2 [1949] 8 D.L.R. 660 at 670. 
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FOLLOWING THE Money at Law AND IN EQuITY 


@ 

THE greater part of the judgment of Danckwerts J. in G. L. Baker, 
Ltd. v. Medway Building & Supplies, Ltd.,! is concerned with the 
unsuccessful defence raised by the defendant under the Limitation 
Act, 1989. This note is, however, concerned with a different point, 
which is of considerable interest, although it occupies little space 
in the report. It seems desirable to begin by giving a brief 
account of the facts of the case, which, fortunately, were not 
complex. The plaintiff company had as its auditor one Titley who 
was a chartered accountant and a director of the defendant 
company. Titley was entrusted? by the plaintiff with the sum of 
approximately £80,000 which Titley paid into his business account. 
Titley fraudulently paid some £6,000 to the defendant by means 
of cheques drawn on his business account which, as appeared from 
the bank statement, were paid out of the moneys entrusted to 
Titley by the plaintiff. Titley, who was eventually tried and 
sentenced to a term of seven years’ imprisonment for his frauds, 
had prior to the present action been sued to judgment by the 
plaintiff, but the judgment remained entirely unsatisfied and the 
plaintiff had never succeeded in recovering any part of its moneys 
from Titley. The plaintiff now sought to recover from the 
defendant the sums which the defendant had admittedly received 
from Titley. 

It appears clear from the judgment that the defendant would 
have succeeded if it had been able to show that it had received 
the cheques in good faith, and for value, and without notice of the 
want of authority. The court held that the defendant took without 
motice and for the purpose of the judgment was prepared to 
assume that it received the money in good faith. It was, however, 
not permitted to give any evidence to show that it had given value, 
since no allegation to this effect appeared on the pleadings.* The 
result was that, whatever the merits may have been, the plaintiff 
jn fact succeeded by reason of a defect in the defendant’s pleadings. 

Having stated the facts, and the actual decision on this point, 
I should perhaps, before discussing the law, confess that I write 
from the standpoint of one who doubts whether it is true to say: 
‘It is no longer appropriate, however, to draw a distinction 
between law and equity.” 4 It is right to observe at once that 

Nelson v. Larholt,> from which this proposition is taken, was 


1 Fee 1W.LR 1216; [1958] 2 All E.R. 5382. 
2 I shall assume, ss seems probably to be the fact, that Titley was properly 
. to be regarded as a trustee. 

3 An application by the defendant for leave to amend so as to enable it to 
allege such giving of value was refused by the judge. However, the Court of 
Appeal has now allowed an appeal against the refusal of the application to 
amend, and a new trial has been ordered ([1958] 1 W.L.R. 1216, at p. 1225; 
[1958] 3 All E.R. 640). 

4 Per Denning J. (as he then was), Nelson v. Larholt [1948] 1 K.B. 889 at 
p. 848; [1947] 9 All H.R. 751 at p. 762. 5 Supra. 
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decided before the Judgment of the Court of Appeal in Re Dipl 
a somewhat similar case in which, it will be remembered, a 
distinction was drawn between the common law claim for m 
had and received and the direct equitable action which was 
to be available to the plaintiff in that case. It is at first 
curious that Nelson v. Larholt’ was not referred to in Re Dipl 
either in the Court of Appeal or the House of Lords, thou; 
does not appear that the former case really involved any nove 
it would seem to have been in essence simply an example ol 
well-established type of case where a person has received © 
property with notice® that it was trust property and that 
transfer to him was a breach of trust and accordingly the trans 
must be held lable as a constructive trustee.*° The law appli 
would appear to have been clear and the only real point at. 
to have been whether, upon the facts, the defendant coul 
charged with notice. The reason for the absence of mentio 
Nelson v. Larholt** in Re Diplock ** may well lie in the impo! 
distinction that, as already mentioned, in the former case 
court was concerned with someone who was alleged to have n 
of the trust, an allegation which, if proved to the satisfactic 
the court, would make him a constructive trustee and liab. 
the plaintiff notwithstanding the fact that he had given ve 
whereas in the latter case the allegation of notice, though ‘‘ s 
what faintly argued ’’ in the Court of Appeal, was not establi 
and the case turned on the position of an innocent volunteer. 
this important respect it is to be observed that Baker v. Mec 
Building Supplies * is analogous to Re Diplock 1? and not to N 
v. Larholt |} for the court assumed that the defendant receiver 
money in good faith and held that it was plain that it receiv 
without notice of the breach of trust. The point, as in Re 
lock,'* was that the defendant was (or, at least, by reason o. 
pleadings was to be regarded as) an innocent volunteer. 

In the course of his judgment in Nelson v. Larholt,!! how 
Denning J. (as he then was) took the opportunity of stati 
general principle ** which was adopted by Danckwerts J. in F 
v. Medway Building Supplies 1? as the basis of his decision. — 
respect, it is, however, submitted that it is not, in cases of 


6 [1048] Ch. 465; [1948] 2 All E.R. 818; affd. H.L. sub nom. Minis 
Health v. Simpson [1951] A.C. 251; [1950] 2 All E.R. 1187. 

7 Supra. 

8 Supra. The decision at first instance preceded Nelson v. Larholt. 

Either actual or constructive notice suffices (i.e., the test is objective 

it 18 irrelevant whether or not value was given. 

10 See Underhill’s Law of Trusts and Trustees, 10th ed., p. 211; Sco 
L.Q.R. 89 at p. 48. 

11 Supra. 

12 Supra. 

13 Supra. 

14 The material on which the principle was based was set out by the li 
judge in an article in 65 L.Q.R. at p. 87. 
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kind, sufficient to say that the right “falls naturally within the 
important category of cases where the court orders restitution, if 
the justice of the case so requires.’??* It is further submitted, 
gontrary to a further dictum, that remedies do still depend, to 
some extent at least, upon ‘‘ whether they can be fitted into a 
particular framework.” 15 As the Court of Appeal observed in 
Re Diplock,** in relation to the alleged equitable action in personam 
in that case, ‘‘if the claim in equity exists, it must be shown 
to have an ancestry founded in history and in the practice and 
precedents of the courts administering equity jurisdiction. It is 
not sufficient that because we may think that the ‘justice’ of 
the present case requires it, we should invent such a jurisdiction for 
the first time.” 

The first obvious classification is into common law remedies 
and equitable remedies, and on the facts of Baker v. Medway 
Building Supplies?’ it is clear that common law remedies were 
inappropriate since the plaintiff had merely an equitable interest 
in the £80,000 received by Titley.** It is only necessary, therefore, 
to consider equitable remedies, and in relation to proceedings by 
the plaintiff against the defendant transferee (as distinct from 
Titley) one meets a further classification, namely, into a claim in 
personam against the defendant which (if successful) would impose 
upon him a purely personal liability, and a claim in rem, in respect 
of the money itself (or the property into which it had been turned) 
which would have the effect of making the money or property 
available to the plaintiff, but would not otherwise involve the 
defendant in personal liability. This classification is, of course 
taken from Re Diplock.’® 

It is, perhaps, not surprising, in view of the reliance placed on 
Nelson v. Larholt,®° to find that it is difficult to apply this classi- 
fication to the judgment in Baker v. Medway Building Supplies ™ 
and so to ascertain whether that case is properly to be regarded 
as a decision upon a claim in personam or in rem. The actual 
citation from Nelson v. Larholt*° with the reference to recovering 
“the amount from any person into whose hands it can be traced ” 
suggests a claim tn rem, a view which is supported by the fact 
that the plaintiff appears to have succeeded in his claim for 
interest, to which, according to Re Diplock,®? in so far as this is 
relevant in this context, it would not have been entitled on a 
claim in personam. On the other hand, a claim in rem involves 
following or tracing the money paid and there does not appear to 


A5 Nelson v. Larholt [1948] 1 K.B. at p. 348; [1947] 2 All E.R. at p. 752. 
16 [1948] Ch. at pp. 481-482; [1948] 2 All E.R. at p. 826. 

17 Supra. 

18 Gee n. 2, supra. 
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have been any inquiry as to the disposal by the defendant of the 
sum of some £6,000 paid to it by Titley.27 There is not éven a 
suggestion that the court was concerned to know whether the 
defendant still had the identifiable money or, if not, what had 
happened to it. Indeed it was expressly said that the action 
really was not based on the fact of retention. 

Little would seem to be gained from further analysis of the 
judgment, but, assuming that it is right to distinguish between 
the different claims, it may be useful to consider briefly how the 
equitable claim in personam and the equitable claim in rem 
respectively might apply to the instant facts. 

As to the claim in personam, Re Diplock °t establishes the right 
of an unpaid or underpaid creditor, legatee or next-of-kin as 
against a volunteer (even without notice) where the trustee 
involved is a personal representative and the claim is made in 
respect of his deceased’s estate. In that case, in the House of 
Lords, however, Lord Simonds stressed that ‘‘it is important in 
the discussion of this question to remember that the particular 
branch of the jurisdiction of the Court of Chancery with which we 
are concerned relates to the administration of assets of a deceased 
person. While in the development of this jurisdiction certain 
principles were established which were common to it and to the 
comparable jurisdiction in the execution of trusts, I do not find 
in history or in logic any justification for an argument which denies 
the possibility of an equitable right in the administration of assets 
because, as it is alleged, no comparable right existed in. the 
execution of trusts.” 75 It must, at the least, be a matter of 
considerable doubt as to whether a direct equitable claim in 
personam of the Re Diplock type will lie except in a case relating 
to the administration of a deceased’s estate. The present case, 
of course, does not involve a deceased’s estate and equity 
lawyers will regret the absence of any discussion of the difficulties 
involved in applying a very special administration rule to a case 
on trusts. It is, perhaps, not inappropriate to recall that the 
equitable claim in personam as applied in Re Diplock** has at 
least one inequitable characteristic, in that it will lie against a 
volunteer (who ew hypothesi has taken bona fide and without 
notice) notwithstanding that he has altered his position on the 
assumption that he was entitled to the money, which may, indeed, 
have disappeared leaving no monetary trace behind.?’ 

With regard to the claim in rem, it is impossible to express an 
opinion as to whether the plaintiff should have succeeded ag the 


23 rb Re Diplock [1948] Ch. at p. 476; [1948] 2 All E.R. at p. 828. Bee also 
the final paragraph of this note. 

24 Supra. ° 

25 Per Lord Simonds [1951] A.C. at pp. 265-266; [1950] 2 All E.R. at p. 1140. 

26 Supra. 

37 See the discussion by O. R. Marshall in Nathan's Equity Through The Cases, 
8rd ed., p. 452. 
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facts as to the disposal of the money by the defendant do not 
appeaf. In this connection, it will be remembered that it was 
held by the Court of Appeal in Re Diplock ?* that Clayton’s case 7° 
applies where an innocent volunteer mixes trust moneys with his 
own moneys, and also that the claim in rem comes to an end 
if the money is not capable of being followed or if the circum- 
stances are such that the only remedy available in equity would 
not produce an equitable result. If, as is to be hoped from a 
legal point of view, this case goes to the Court of Appeal, it will 
be interesting to see (if the point is there dealt with) whether, 
once the plaintiff has traced his money into the defendant’s hands, 
the onus is put upon the defendant to show that the right to follow 
the money has come to an end.*® Perhaps the matter may, after 
all, on this point too, be decided on the pleadings for, as the 
judge observed, the defence might be construed as an admission 
that the defendant still retained the moneys.*' 
P. H. Perit. 


AIDING AND ABETTING A STATUTORY OFFENCE 


Hap Slade J. been in a position to agree with the other members 
of the Divisional Court in National Coal Board v. Gamble,' the 
case might have provided some important guidance on the question 
of the criminal responsibility of corporations for the acts of their 
servants or agents. As it was, the case turned upon the narrower 
question of the intent necessary to constitute the offence of aiding 
and abetting. - 

The facts of the case were that the Coal Board had an instal- 
ment contract with the Central Electricity Authority for a supply 
of coal to be delivered at the colliery into lorries sent by a carrier 
on behalf of the authority. Loading was done through a hopper 
operated by the Board’s servants until the lorry driver, one 
Mallender, told them to stop. The driver then took the lorry to 
the weighbridge, where it was weighed by one Haslam, an employee 
of the Board, and was found to be loaded above the maximum 
permitted weight for the lorry. Haslam informed the driver of the 
excess weight and asked him whether he intended to take the full 
load away, there being facilities for off-loading at the colliery. 
Mallender said that he would risk it, whereupon Haslam made 
‘out, the weight ticket and handed it to Mallender, who drove the 
lorry away. Maliender’s employers were subsequently convicted, 


28 Supra. 

29 (1816) 1 Mer. 529, 572. 

30 Probably ıt ıs The facts are within the defendant’s knowledge but almost 
1pevitably outside the plaintiffs. 

31 [1958] 2 All E.R. at p. 534. But Jenkins L.J., in the Court of Appeal, thought 
1t would be unreasonable to treat the relevant paragraph of the defence as such 
an admission ({1958] 1 W.L.R. at p. 1228; [1958] 8 All E.R at p. 648). 

1 [1958] 8 W.L.R. 484; also reported [1958] 8 All E.R. 208. 
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in consequence of his driving this load, of unlawfully using the lorry 
on a road, in contravention of regs. 68 and 104 ot the*Motol 
Vehicles (Construction and Use) Regulations, 1955. At the hearing 
of the information against the Coal Board for having aided, abetted, 
counselled and procured the commission of the offence, the Boarc 
called no evidence and were convicted. The majority of the court 
(Lord Goddard C.J. and Devlin J.) held that completing the sale 
with knowledge of the intended illegality was aiding and abetting 
the unlawful use of the lorry, since Haslam must be presumed tc 
have intended the natural and probable consequences of his act and, 
in the absence of any evidence on behalf of the Board, the inteni 
necessary to constitute aiding and abetting was proved. Slade J. 
thought that the prosecution must prove that the act relied upor 
as constituting aiding and abetting was done with a view tc 
encouraging the principal offender or with the motive of endorsing 
the commission of the offence. Counsel for the Board had invitec 
the court to identify the Coal Board with their servant Haslam, anc 
since he thought that the offence had not been proved, Slade J. 
dealt with the appeal on that basis, adding ‘‘ though I should have 
felt doubtful of the court’s jurisdiction to do so m a crimina 
charge had my opinion been otherwise.” > Before considering the 
actual decision of the court, it might be interesting to look at the 
possible grounds for making the Board liable for the act of then 
servant, 

Where the offence is one of absolute prohibition, a master may 
be made vicariously liable for the acts of his servants, and the same 
applies to a corporation.* This is clearly inapplicable to the present 
case, where the offence was one involving mens rea. However, il 
now seems clear that a corporation may be lable at common law 
for the acts of its servants or agents on the basis of the theory that 
the acts and states of mind of certain officials may be treated a: 
those of the corporation itself.‘ To what officials this rule applies 
is not yet certain. In Moore v. Bresler, Ltd. Lord Caldecote 
regarded the sales manager as an ‘* important official ’’ for whose 
acts the company could be responsible. Even if one concedes thal 
Haslam holds an important position, that would hardly justify 
holding the Board criminally responsible for his acts. Perhaps the 
rule should only be applied to the acts of those officials who car 
act under the direct authority of the constitutional document anc 
regulations of the corporation without any further human 
intervention.° j 

The only remaining ground for making the Coal Board liable 
- for the act of Haslam is that of ratification. Without going intc 


2 [1958] 3 W.L.R. at p. 446. 

3 Mousell Bros. v. L & N. W. Ry. [1917] 2 K.B. 8386. 

4 D. P.P v. Kent & Sussex Contractors, Lid. [1944] K.B. 146; R. v. I. C. R 
Haulage, Lid, [1944] K.B. 551; Moore v. Bresler, Ltd. [1944] 2 Al) B.R. 515 

5 See Powell, Law of Agency, p. 236. 
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the ultra vires doctrine, it is by no means clear that this is sufficient 
to refder a person criminally responsible for the crimes of his 
servant or agent. In R. v. Dring,® on an indictment for receiving, 
the jury found that the wife had received the goods without the 
knowledge of the husband, and that he afterwards adopted the 
wife’s receipt. The husband’s conviction was later quashed, 
Cockburn C.J. saying: ‘* The word ‘ adopted ’ may mean that the 
husband passively consented to what his wife had done, without 
taking any active part in the matter; and in that case we think it 
would not be right to say that he was guilty of receiving.”?’ Even 
though the husband appeared to have sufficient knowledge of the 
facts to ratify his wife’s act, it seems that he must take some 
positive action before he can be guilty of receiving. In R. v. 
W oodward,* a case usually cited in support of criminal responsibility 
by way of ratification, the prisoner took an active part in the 
matter, so that the reference to strict agency principles was 
scarcely necessary.° Apart from purely legal considerations one 
may ask whether it is in accordance with public policy for the 
courts to allow a person to accept responsibility for the crimes of 
another. Be that as it may, it is submitted that Slade J. would 
have had good cause to doubt the criminal responsibility of the 
Coal Board, had he found the offence proved against Haslam. 
However, since the court accepted the Board’s assumption of 
responsibility without argument by counsel, it is necessary to look 
closely at the views expressed on the elements of aiding and 
abetting. 

In the first place, it should be noted that the offence, for which 
the Board could be liable, was that of counselling and procuring, 
rather than aiding and abetting. Although all these words can be 
used in the information,’ it is useful to remember the distinction, 
since it may mean that there is a slightly heavier burden on the 
prosecution, when the person is not present at the scene of the 
principal offence. 

° Having stated that knowledge of the circumstances constituting 
the offence was necessary, Lord Goddard and Devlin J. then con- 
sidered the Coal Board’s state of knowledge at the time the sale was 
completed. The property in the coal did not pass until Mallender 
accepted the weight ticket, and at that time Haslam knew of the 
intended illegality. Having this knowledge, Haslam could have 
refused to transfer the property, and by completing the sale he 
committed the offence. But it would seem that the passing of the 
property was entirely irrelevant. When the coal was in a deliver- 
able state, that is, when it was weighed, it was the duty of the 


e (J857) Dearsley & Bell 829. 
7 p. 882. 
8 (1862) Le. & Ca. 122. 


9 See Blackburn J. at pp. 128 & 126-127. 
10 Re Smith (1858) 8 H. & N. 227. 
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Coal Board to deliver it, irrespective of whether the property had 
passed. If the seller fails to deliver, the buyer is entifled to 
damages for non-delivery. The passing of the property merely gives 
him (at least in theory) an additional claim in detinue or conver- 
sion. In the present case, there was no knowledge before delivery; 
by completing delivery, Haslam was merely avoiding a breach of 
the duty to deliver, which, according to the explanation of R. v. 
Lomas ** given by Devlin J.,’* would be in law a negative act. 
There would seem to be no difference in principle between refrain- 
ing from detinue and refraining from breach of contract. Nor does 
it seem correct to say that, if knowledge is acquired after delivery 
has begun but before it is completed, the position must be the same 
“ag if knowledge had been obtained before the delivery had 
begun.” ° Perhaps the court was misled into treating the passing 
of the property as material by the opinion of the justices.'‘ 

Lord Goddard was content to rest his judgment on Haslam’s 
state of knowledge at the time the sale was completed, but Devlin 
J. went on to consider the question of intent to aid. There must 
be proof of intent to aid, and that involves proof of a positive act 
of assistance voluntarily done. Although supplying the criminal 
with essential material, with knowledge of the illegal purpose, is not 
conclusive evidence of intent to aid, prima facie ‘‘a man is pre- 
sumed to intend the natural and probable consequences of his acts, 
and the consequence of supplying essential material is that 
assistance is given to the criminal.” That is sufficient. It is not 
necessary to prove an interest in the crime or an express purpose 
to assist it. Devlin J. thus rejected counsel’s argument that the 
purpose or motive of encouraging the crime is essential. Whilst 
one may agree that voluntary presence at the scene of the crime 
is prima facie evidence of encouragement and therefore of aiding 
and abetting, one cannot be quite so dogmatic about the supply of 
essential material. In the former case the inference that the by- 
stander intended to aid or encourage the principal offender ig a 
strong one; in the latter, the inference is much weaker, since the 
supply of essential material may be made in a variety of circum- 
stances. There would seem to be a distinction between transferring 
possession of an article to the criminal by way of loan or gift, and 
transferring possession under a contract of sale or bailment. This, 
with respect, seems to be the distinction between R. v. Bullock = 
and R. v. Lomas.**® Where the alleged assistance takes the form of* 
supplying essential material to the principal offender by a person 
who is not actually or constructively present, it is submitted that 


12 (1918) 9 Cr.App.R. 220. 

12 [1958] 8 W.L.R. at p. 440. 

13 Per Devlin J. at p. 448. ° 
14 Bee at p. 487. 

15 [1955] 1 W.L.R. 1. 

16 (1918) 9 Cr.App.R. 220. 
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something more than proof of knowledge and transfer of possession 
is reqtfired. That additional element, as counsel for the Coal Board 
argued, is proof of encouragement. The judgment of Hawkins J. 
ig R. v. Coney,” where the accused was present at the scene of the 
crime, seems to indicate quite clearly that encouragement is 
necessary. And similarly in Wilcow v. Jeffery 1° the court placed 
emphasis on the accused’s motive and subsequent conduct. 
Whereas in cases where the accused is present at the time the 
principal offence is committed encouragement can be inferred from 
presence, one must look elsewhere for encouragement in cases where 
the accused is not present. It is in this connection that the view 
of Slade J. is to be preferred. Speaking of Haslam’s conduct he 
said **: ‘Some acts or omissions speak for themselves; they are 
consistent only with a desire to encourage or assist. Other acts or 
omissions are quite colourless and no sinister inference can legiti- 
mately be drawn from them. The motive for these can only be 
supplied by other conduct, for example, where an otherwise equi- 
vocal act is accompanied by words of encouragement to commit the 
offence.” In his view, the facts did not justify the inference that 
Haslam completed the sale with a view to encouraging Mallender. 
Supplying material under a contract does not lead naturally to the 
conclusion that it was done with a criminal or sinister purpose. 
Although, it is submitted, the conviction should have been 
quashed, the other members of the court may have been influenced 
by the absence of evidence on behalf of the Coal Board, and by the 
contention that aiding and abetting the commission of an offence of 
absolute liability was also an offence of absolute liability.2° What 
might have been a leading case on aiding and abetting, and possibly 
vicarious liability, is reduced in stature by the peculiar facts of 
the case and the absence of unanimous judgments. At the end of 
Lord Goddard’s judgment there is a veiled suggestion that proof of 
negligence might be sufficient. In his words *: ‘* The object of the 
legislation is to protect the roads of the country from damage to 
which the Coal Board would directly contribute if they allow exces- 
sive weight to be taken from their premises.” The Coal Board is 
not obliged to give the weight ticket to the driver, and if their 
servants are instructed to refuse a ticket to a driver with an excess 
load, the Board will not be guilty of aiding and abetting if he 
nevertheless drives away with the load. Presumably in these 
circumstances the Board will have acted reasonably.*? 


B. W. M. Downey. 


47 (1882) 8 Q.B.D. 584 at p. 557. 

18 [1951] 1 All E.R. 464. 

19 At p. 445. 

20 Ske p. 486. 

21 At p. 489. 

22 See Carter v. Mace [1949] 2 All E.R. 714 and Davies v. Brodie [1954] 1 
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INSURANCE AND DAMAGES FoR Loss OF THE BREADWINNER— 
A PROBLEM OF STATUTORY INTERPRETATION ə 


How should the courts apply a statute to new circumstances which 
were not contemplated by the legislator? Whatever is done will 
amount to judicial law-making, but the decision may well depend 
on whether this is frankly admitted or whether it is pretended that 
it was the legislator who provided the solution which has-to be 
spelt out of the words of the statute which in the process will 
acquire a fresh and possibly unsuspected significance. 

An instructive demonstration of this problem has recently been 
provided by the Fatal Accident (Damages) Act, 1908. It estab- 
lished an exception to the rule that, when assessing damages for. 
loss of the breadwinner, gains arising from his death must be 
balanced against the loss suffered by the dependants. This excep- 
tion was laid down for “‘ any sum paid or payable on the death of 
the deceased under any contract of insurance.” When the Act was 
passed group policies of life insurance taken out by employers in 
respect of their employees were unknown. The question whether 
the exception enacted in 1908 should be extended to policies of 
insurance of this kind could therefore be approached either as one 
which would require a new rule made deliberately, or as one which 
the legislator must be deemed to have answered himself in 1908. 

The former approach would lead to investigation of the policy 
which the Act of 1908 was intended to advance. Was it the object 
of the Act to encourage and protect thrift? Or was it concerned 
simply to deny to the person responsible for the death of the bread- 
winner the benefit of financial provisions made by someone else, so 
that it should not be cheaper to kill an insured, rather than an 
uninsured person? Both assumptions as to the aim of the Act 
would permit its extension to policies of insurance taken out by a 
third person such as the employer of the deceased, but if protection 
of thrift was the aim of the Act, it would be essential that the 
deceased had contributed to the payment of premiums. If the Act 
was designed to deny to the wrongdoer the benefit of insurance 
taken out by someone else, then it would be difficult to explain 
its extension to a policy of insurance which had been taken out 
by the wrongdoer. 

The courts have preferred to approach the question whether 
policies of insurance taken out by the employer of the deceased 
breadwinner are covered by the Act of 1908, not by speculating: 
about the policy behind the Act, but by interpreting the intention 
of the legislator as expressed in the words of the Act. In Bowskill 
y. Dawson the Court of Appeal relied on the fact that the Act of 
1908 used the comprehensive phrase “‘ any contract” to justify 
the conclusion that the Act was intended to apply -regardless of `- 
whether the deceased was a party to the contract of insurance. It 


1 [1955] 1 Q.B. 18. 
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had been argued in that case that, since the policy of insurance 
had not been taken out by the deceased, payment had been made, 
not ‘‘ under any contract of insurance,” as required in the Act, but 
uader the terms of a trust established by the employer. This 
argument was met by pointing out that a payment to third party 
beneficiaries, whether entitled in law or equity, was still made 
under the contract since the effects of the contract were not 
exhausted until such payment had taken place. The position of 
third parties who had no legal or equitable right to enforce the 
contract was specifically left open, but it was quite clear that in 
that case a different reply would have to be found to meet the 
argument that payment must be under any contract of insurance. 

This situation came before the court in Green v. Russell.? In 
this case Ashworth J. found that the employer who had taken out 
the insurance did not intend to hold any payments received from 
the insurer in trust for the employee or the employee’s dependants. 
The contention that the deceased or his dependants were entitled 
at common law as third party beneficiaries to enforce payment 
under the contract of insurance, which could only be supported 
by accepting the highly unorthodox views of Lord Denning on 
the effect of section 56 of the Law of Property Act, was one on 
which the learned judge preferred to remain silent, which he could 
do since he was prepared to hold that the Act of 1908 applied to 
contracts of insurance taken out by someone other than the deceased 
under circumstances which gave to the deceased no right, legal or 
equitable, to enforce the contract. To reach this conclusion he 
relied, as the Court of Appeal had done in Bowskill v. Dawson, on 
the ** double use of the word any ’’ in the Act and on the absence 
of any words limiting its scope to cases in which the deceased had 
some enforceable right to the insurance money. To meet the argu- 
ment that the Act applied to payments “‘ under’? a contract of 
insurance, and not to payments under a sense of moral obligation, 
Ashworth J. relied on the decision in Bowskill v. Dawson, where 
this particular argument, if sound, would have been successful, 
although this would seem to ignore the fact that the argument in 
question had failed to succeed in Bowskill v. Dawson precisely 
because of those circumstances which distinguished that case from 
Green v. Russell. The point which arose in the later case had 
merely been left open in the earlier decision: it had not been decided 
‘in the same sense. 

Ashworth J. also suggested that the purpose of the phrase 
‘“ under any contract of assurance ’? was merely to be descriptive 
of the sum paid without implying the requirement that it must be 
paid to the deceased or his dependants by virtue of any rights 
under the contract. If this suggestion is to be read as an argument, 
rather than as a mere restatement of the conclusion, it would be 


2 [1958] 8 All E.R. 44, also reported [1958] 8 W.L.R. 871. 
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open to the objection that it appears inconsistent to deny full 
significance to the word “‘ under,” by treating it as merely descrip- 
tive, when at the same time the word “* any ” is taken to have been 
chosen advisedly in preference to something less comprehensive. 

It would seem that the process of extending the exception 
enacted in 1908 by means of literal interpretation had reached its 
limit in Bowskill v. Dawson. The attempt to go beyond these 
limits, which was made in Green v. Russell, was bound to 
encounter logical and also practical difficulties in the circumstances 
of this case where damages were claimed from the employer who had 
insured the life of the deceased breadwinner. The employer had 
not yet paid in full to the dependant the sum which he had received 
from the insurer. The decision established the dependant’s right to 
damages without accounting for the insurance money, but whether 
both sums, damages and insurance, would be paid to the dependant 
was still left to the choice of the employer. In theory the employer 
had lost the action, in practice he could still achieve success by 
withholding the insurance money. An extension of the Act of 1908 
to contracts of insurance made by employers without conferring 
any rights on the deceased or his dependants could be defended on 
grounds of policy where damages are claimed from a stranger, as 
in Bowskill v. Dawson, as distinct from the case where, as in Green 
v. Russell, damages are claimed from the employer. But to reach 
this intelligible distinction would appear to be beyond the resources 
of literal interpretation which did not permit that any notice should 
be taken of it. 

A more liberal interpretation of the Act of 1908 was adopted on 
another issue in Baker v. Hopkins.* In this case just under half of 
the substantial estate left by the deceased arose from policies of 
insurance which the deceased himself had taken out. The defen- 
dant from whom damages were claimed under the Fatal Accidents 
Acts admitted that, in order to estimate the extent to which the 
dependants had benefited by the death, it would be necessary to 
deduct from the gross amount of the estate the debts, including 
estate duty, and also the insurance moneys, but the defendant 
claimed that, instead of deducting the whole of the estate duty, 
only that portion should be deducted as would have been payable 
if the deceased had not been insured. This contention would seem 
to be in accordance with the general approach to the determination 
of the effect of tax on the assessment of damages, as shown in’ 
British Transport Commission v. Gourley * and, more particularly, 
in relation to the assessment of future earnings for the purpose of 
the Fatal Accidents Acts, in Bishop v. Cunard White Star Co.; 
Ltd." It would also seem to follow from strict interpretation of the 
Act of 1908 which directs that no account should be taken of 


3 [1958] 8 All E.R. 147, also reported [1958] 1 W.L.R. 998. 
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insuragce payments, but does not extend this privilege to estate 
duty payable thereon. This argument was nevertheless rejected, in 
reliance on the broad policy, or, as it was put by Barry J., the 
‘real meaning ” of the Act, which intended that dependants.should 
enjoy in full and tax free the benefits resulting from insurance. 


-+ 
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Toe Apvocate’s Devu. By C. P. Harvey, a.c. [London: 
Stevens & Sons, Lid. 1958. xi and 166 pp. 12s. 6d. net.] 


Reavers of this Review should be familiar with Mr. Harvey’s exhilarating 
style and stimulating thought. In this little volume he pursues his normal 
course of shocking his readers, that is, if they are barristers, yet at the same 
time dazzling them with the pungency of his attack. For the object of his 
book is to overthrow and trample in the dust all the normal defences of the 
morality of the advocate’s profession, as well as to call into question many of 
the other cherished illusions of orthodox lawyers. Lord Monckton, one of the 
leading advocates of his day, who contributes a foreword, aptly sums up what 
will be the feelings of most of his fellow advocates who read the book when 
he says that he has found it “ provocative, even in places irritating, but stimu- 
lating, amusing and well worth reading and therefore possessing ... The 
arguments are presented with subtlety and wit... Stung, discomfited, and 
entertained though I have been by the book... .” 

I am a little puzzled by the title chosen for this book by Mr. Harvey, 
whose role is of course that of the devil’s advocate, and who in writing it has 
certainly not assumed the position of “devil” to any of the great advocates 
such as Simon, Macmillan and Hilbery J. whose special pleading in defence 
of advocacy he treats so frreverently. But a devil’s job is to assemble 
material for his master, and this devil has certainly brought together a wealth 
of illustration and quotation, much of it both unusual and unconventional 
which he useg effectively in the deployment of his argument, and which cannot 
fail to entertain his readers. 

Although the chapter on-advocates is the outstanding one—I do not pro- 
pose to reveal the thesis which Mr. Harvey propounds so convincingly (up to 
a point)—he does not spare juries, judges, solicitors and the common law, on 
whom he also includes chapters. Juries he naturally regards as the illegiti- 
mate prey of the skilful advocate, but only a little more so than are judges. 
And certainly I have seen both juries and judges who were artfully played 
up in the way Mr. Harvey describes. But juries differ a great deal and even 
Mr. Harvey would have his work cut out with some Lancashire juries I have 
met. As for judges, as he says, they are human beings, not all of whom are 
so gullible as Mr. Harvey makes out: some of them are as shrewd and dble 
as the late Rigby Swift; it went hard with the too clever advocate who tried 
a fall with that redoubtable north-countryman. 

In respect of solicitors Mr. Harvey’s main concern is to prevent fusion. 
He makes his case largely by the skilful use of anecdotes from America, 
which leave one wondering how much actual experience he has had of legal 
work in that country, and by a somewhat unrealistic account of the relation- 
ship of barrister, solicitor and witness as it works out in practice in England 
—or are the Bar Council’s pronouncements more strictly observed now than 
they were when I was in practice? 

When he gets to the common law Mr. Harvey returns to earth and 
demolishes that prized institution in a few typically mordant sentences, His 
opening gambit is typical; after quoting an effusive sentence or two from 
McCardie J. (an Irishman after all) about “the common law of England” 
standing “forever in the noblest pages of history” he comments “it*would 
be nice if you could say that you had never heard such nonsense in your life. 
But you can’t, because you have.” And he goes on to detail all the well- 
known instances where the common law went seriously wrong; no contribution 
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between joint tortfeasors; misfeasance and non-feasance; consideration; 
commoneemployment; invitees and licensees, etc. etc. One of the most 
effective passages in this chapter is an analysis of the, character of the 
“reasonable man,” “this insufferable creature”: incidentally we are told 
that “the Reasonable Woman” is “a character unknown to the law”! Bull’s- 
eyes are perhaps easy to score on these targets, but one cannot help admiring 
the dexterity of the marksmanship. Yet, as Lord Monckton says, one has an 
uneasy feeling that weight should attach to the considerations which are 
left out. 

In a chapter entitled Moral Landscape our author at last reveals the under- 
lying urge which has driven him to write this book; it is his intense concern 
with morals. He is a believer in a rather old-fashioned Christian ethic which 
teaches the turning of the other cheek, and finds it difficult to condone indul- 
gence in litigation at ‘all. One should make peace with one’s adversary while 
“in the way with him,’ and not enforce one’s rights against him in the courts. 
Hence advocacy, which is the artillery of the legal battle, is at best “a neces- 
sary evil”: just as in the opinion of St. Paul the main object of marriage is 
the prevention of sin, so in civilised society forensic warfare is substituted for 
the battle with club and dagger. What the devil Mr. Harvey is doing in this 
galley where every member of the crew apparently wears a silk gown is not 
so very clear. He would probably say “earning my living in the way in 
which God equipped me to do it,” which would be “reason good enough.” 

To the cynic, whose ranks God forbid that I should join, Mr. Harvey’s 
final chapter will no doubt provide food for sardonic amusement. At its 
head he collects some choice quotations about the virtues of the legal pro- 
fession couched in much the same exuberant terms as those which when used 
about the common law he earlier castigated so mercilessly. He admits that 
he finds the use of them “rather embarrassing” and after what has gone 
before one can well understand this feeling, -but his own moral principles 
force our author to confess at this stage that his earlier strictures are only 
true of the legal profession in earlier ages, or possibly in other lands, such as 
the U.S.A. And so he decides for a “happy ending” and a profession 
becoming filled with sober, hardworking, courteous lawyers, no longer taking 
advantage of one another’s mistakes, or even those of the witnesses! If they 
have become judges they are no longer,“ pompous ”—Mr. Harvey did you 
never appear before Mr. Justice A or B or C or D?; if they are at the bar 
they no longer apparently “seek out the company of or associate unduly with 
solicitors ”; if they are solicitors ... well I suppose solicitors never could do 
any wrong, except for the small minority whose misdeeds are always bringing 
them before the Disciplinary Committee at the Law Society. Mr. Harvey is, 
of course, moving up the Establishment and before so very long excerpts from 
his last chapter will figure in other books about advocacy. And yet some of 
his old admirers will prefer to recall his earlier and less reverent phase when 
though perhaps equally far from attaining one hundred per cent. objectivity 
and truthfulness the salt retained a good deal of savour, and the arrow winged 
its way on to some part of the target. 

: C. 


PROBLEMS OF LEGAL PHitosopHy. By FREDE CASTBERG, Professor 
of Constitutional and International Law at the University of 
Oslo, Rector of the University. [Oslo: Oslo University Press; 
London: George Allen & Unwin, Ltd. Second revised English 
edition. 1957. 120 pp. 16s. net.] 

Tx1s important book was first published in Norwegian in 1989 and in English 
in 1948. The present edition shows few changes from the earlier English 
edition but the substantlal merits of the work call for extended notice. 
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Scandinavian legal theory has hitherto been mainly associated in our minds 
with the doctrines of the late Axel Hagerstrom and his followers. “Professor 
Castberg is not unappreciative of these writers, especially of Professor Alf 
Ross, but he definitely rejects their belief that it is “realistic” to eliminate 
from an account of law the notions of norm, legal duty and validity. “ Wath- 
out these notions,’ he objects, “all juridical thinking is impossible.” He 
himself takes a wider view. For him there are many ways of thinking in law 
and of thinking about law and the philosophy of law has not one fundamental 
problem but many. 

Summaries of the contents of a book make dry reading but may sometimes 
be useful. In his first chapter Castberg differentiates between: legal dog- 
matics; history of law; sociology of law; philosophy of law. Legal dogmatics, 
which is the occupation of the practitioner, the student end the teacher of 
positive law, is an evaluating science, for all that its valuations are bound by 
its own postulates of validity. History of law is, or should be, non-valuing 
(except in so far as the historian by his choice of material indicates his 
‘Judgment as to what is important) and it is individualising. Sociology of 
law, on the other hand, is generalising; it too is, or should be, non-valuing, 
although often, as in Marxism and also in “bourgeois” political economy, 
valuations “smuggle themselves in.” Kelsen’s rejection of the sociological- 
causal view of law has as little justification as the realists’ rejection of the 
normative-dogmatic view; each view has its place. Finally, the philosophy of 
law, which is “a branch of ethics in the widest sense of the word,” aims 
neither at dogmatic interpretation nor at causal explanation. Its task is (1) 
“to try to understand Jaw as a spiritual phenomenon—to determine the notion 
of law and examine the logical character of legal thought and the logical 
possibility of an objective valuation of the contents of the law”; (2) and 
secondarily, “to try to determine the contents of what is right law.” 

The notion of law is not exclusively a priori. It is founded in the world 
of reality but (here Castberg departs from the school of Hdgerstrim) it is 
not merely psychological-factual. The notion of “bindingness’ is a priori 
and formal and cannot be eliminated. (This, we may interpolate, seems to 
be what Austin was groping after in his discussion of “command” and 
“duty.”) Law cannot be regarded merely as a science of means, for we still 
have the problem of the choice of the end and the notion of duty to aim at 
the chosen end. Nor does the “ existence” of law mean existence as a sum of 
the contents of any human consciousness. Legal norms have their own ideal 
content of thought. 

Discussing the problems of legal thinking we find that normative-syllogistic 
thinking is both justified and necessary, even if it is not sufficient. Other 
forms of logic also are justified and necessary. Even although there is a 
margin of uncertainty, our sense of moral right cannot be reduced to an 
indefinite emotional appeal. In this chapter Castberg discusses also the possible 
conflicts between the ends of security and of justice and with the “ construc- 
tive” (that is, concept-constructing) method, which attaches importance 
to lucidity and logical connection, he compares the sociological-teleological 
method, which is still the ruling method in the Scandinavian countries and of 
which he observes, “It is marked by an ill-founded confidence in the power 
of human beings to find out the concretely correct decision from a kind of 
juridical ‘intuition’.” Legal thinking displays a kind of sliding scale from 
certainty of correctness to uncertainty and, farther, to certainty of incorrect- 
ness. “It must be the task of legal science to achieve results that represept 
the highest degree of certitude.” For this task neither method can be relied 
on by itself. 

The notion of the sliding scale is prominent also in the last chapter, which 
deals with the valuation of law. Here we note on the one hand that law 
would be useless if there did not exist some psycho-physical causal connection 
in human life and on the other hand that law by attributing guilt or merit to 
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persons implicitly assumes the freedom of the wil. To reconcile this 
opposition Castberg offers a theory of the will being more or less free 
according to the strength of the psychological forces affecting it. To the 
further, and ultimate, question of the objectively right law he similarly offers 
what we might call a relatively relativistic solution (rejecting the consistent 
relativism of Radbruch’s early writings), viz., that there is an objectively 
right law but there are varying degrees in the certainty of our understanding 
of it. The present reviewer, belng perhaps a more absolute relativist (or 
sceptic), finds this chapter not quite convincing. 

Enough has been said to indicate the character of Castberg’s doctrine, 
broadly based, not giving exclusive attention to one problem or showing 
exclusive preference for one method, seeking rather to define and dellmit 
problems and in its choice of method to balance, combine and reconcile. To 
read his book demands but will repay effort. He refers, briefly and aptly, 
to many authors, his argument is close and his style terse. Yet although 
‘terse it is clear and plain and the translator has put no stumbling-blocks in 
our way. Not many works of legal philosophy pack so much of value into 
such small bulk. 


A. H. CAMPBELL. 


Tar Prostem or Drvorce. By R. S. W. POLLARD. [London: 
C. A. Watts & Co., Ltd. 148 pp. 12s. 6d. net. | 


Nor very long ago, in the pages of this journal (21 M.L.R. 202), the present 
writer reviewed Mr. O. R. McGregor’s book Divorce in England, in which a 
considerable attack was developed upon the attitude of the Royal Commission 
on Marriage and Divorce. Now Mr. Pollard’s book provides yet a further 
attack, the prevailing note of which is indicated in the preface where the 
author refers to the relative failure of the Commission resulting from “the 
ingrained emotional conservatism of the majority of its members,” with conse- 
quent prejudice in relation to ideas and facts. This is very reminiscent of Mr. 
McGregors view. So is Mr. Pollard’s criticism that the Commission failed to 
indicate the need for improved statistics; and so is the renewed attack upon 
the bias of the Commission in favour of conservative minded lawyers, and its 
subservience to them. Indeed in many respects the contents of this book, 
however unconsciously, echo the arguments of Mr. McGregor’s. This is 
particularly true in the first chapter, in which the author deals with some of 
the arguments raised against the idea of divorce and the increasing of facili- 
ties for divorce. Thus Mr. Pollard also stresses that, considered in terms of 
thé percentage of marriages, divorce is on the decrease rather than increase 
despite the 1987 Act and the Legal Aid scheme; he points out that the 
apparent increase in divorce (though relatively speaking it is not an increase) 
is due to the fact that marriages which previously, for economic factors, 
would have continued despite breakdown, are now most likely to lead to 
the recognition of their breakdown by divorce. 

But Mr. Pollard’s book deserves consideration on its own merits, rather 
than a bare comparison with that of Mr. McGregor, for it is written for a 
differtnt public, even if its general approach to the subject is similar to 
Divorce in England. This book appears to be designed as a ‘tract, putting 
forward the arguments in favour of a more liberal attitude to divorce. Since 
that attitude {s shared by Mr. McGregor, it is only natural that the matter 
and arguments of these two writers should overlap; but, whereas Mr. 
McGregor is writing for those who would like to have statistics and gain a 
fairly comprehensive idea of the sociological factors involved in divorce, Mr. 
Pollard is writing for those who, without any detailed knowledge of either 
the present Jaw or the present arguments, would like to have some guide to 
the attitude of those in favour of reform. Mr. McGregor’s book is designed 
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to clarify the position and “correct” (in Mr. McGregor’s view) ,the mis- 
apprehensions of the Morton Commission. Mr. Pollard’s book is written to 
state a case as clearly and simply as possible in favour of reform of the law. 

The contrasts between these books can be seen in two particular ways. 
In the first place, the contents of the books differ. Mr. McGregor is interested 
in analysing and discussing critically the history of divorce law, the nature of 
marriage, the evidence given before the Royal Commission and its Report. 
Mr. Pollard does deal with some of the same things, eg., the history of 
divorce law in England (in briefer form); but for the most part he is con- 
cerned with stating succinctly the present law of divorce, criticising it, and 
suggesting reforms. Amongst these may be noted the apolition of the 
“matrimonial offence” doctrine (with which abolition Mr. McGregor would 
agree) and the substitution of a general doctrine of “the breakdown of the 
marriage”; the introduction of divorce by consent (as in numerous European 
countries) and after separation for a period (as in New Zealand and Western 
Australia); the abandoning of separation as a ground of “relief ”—which is 
not really relief at all; changes in the law of maintenance and children (some 
of which are now in the process of arriving); the broadening of the scope 
of magistrates’ courts’ jurisdiction in matrimonial cases to include divorce; 
and amendment of the law relating to illegitimacy. Other reforms were 
suggested in the evidence of the Marriage Law Reform Society to the Royal 
Commission: these are summarised by Mr. Pollard in Appendix I. And one 
may note that Mr. Pollard also suggests other reforms of more general 
application, such as the amalgamation of magistrates’ and county courts, 
university degrees for all lawyers, and a Vice-Chancellor in charge of 
initiating law reform. 

Secondly there is the question of style. Mr. McGregor's book is not only a 
more scholarly work (as its purpose demands): it is also written in a 
trenchant, often witty manner: and thus it is a more interesting work, 
particularly for the professional or academic lawyer. Mr. Pollard’s book, 
being intended for the layman interested in this aspect of social and legal 
change, is written more simply. It is not without its harshness of comment 
(particularly when it deals with the attitude of religious bodies to divorce— 
which one can say is an easy target for writers advocating reform). But it 
is not a book which is likely to interest professional lawyers, save as an easy 
guide to the way in which some people think the law of divorce could 
satisfactorily be altered for the better. As such it clearly serves a useful 
purpose. 

G. H. L. Fripstax. 


Tue COMPOSITION OF LEGISLATION. By ELMER A. DRIeDGER, Q.C., 
B.A., LL.B., of the Saskatchewan Bar; Assistant Deputy 
Minister and Parliamentary Counsel, Department of Justice, 
Ottawa. [Ottawa: Queen’s Printer and Controller of Station- 
ery. 1957. xxiii and 286 pp. $4.50.] n 

Awmona those who have written about legislative drafting since Bentham 

there are few names to set beside Thring and Ibert, for the art of drafting 

statutes is learnt not from books but from experience aided by tradition. Mr. 

Driedger, disclaiming any intention of writing a treatise, records some of his 

experiences in the field of legislation, and gives an account of some of the 

things he does or does not do according to his own notions of what is good 
or right and what is not. His experience is Canadian, but most of what he 
says is applicable to English-speaking countries generally. Although there 
must be a vast store of traditional experience in the Colonial Office and other 
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British Government Departments, we believe that there are legislative drafts- 
men in @arious Dependencies who are in need of further advice, and to them 
this book will be found most useful. 

Drafting comes after the formulation of legislative policy and the prepara- 
tifa of the legislative plan. How much time is occupied by consultation 
between the sponsoring Department and the draftsman is illustrated with 
reference to a typical short Bill. Between the date of the instructions and 
the receipt of the printed Bill thirty-six days elapsed. Of these, twenty-eight 
and a half days were spent in consideration of the Bill by the Department 
and consultations between the Department and the draftsman. Only four 
and a half days were spent in the actual preparation of drafts by the drafts- 
man, who was dealing also with other matters, the remaining three days being 
occupied by the submission of the draft to the printer and the printing of the 
draft. The book breaks the material down conveniently into its componeat 
parts—principal subject and predicate, sentence modifiers, verbs, definitions, 
paragraphing, particular words and expressions, formalities, (6.g., titles, 
marginal notes, preambles, publication and printing), general (¢.g., sections, 
cross-references, arrangement and punctuation), the proviso, operation, dele- 
gated legislation and so on. 

We are made to realise how much can be conveyed by means of para- 
graphing (Chap. 7), although the draftsman should not try to convey meaning 
by punctuation (p. 107). Of special interest also is Chapter 11 on the proviso 
and its history. Legislation by reference is often attacked, but pp. 158-154 
will surely convince the reader that within limits it has its justification. A 
section of the Canadian Veterans Benefit Act in about fifteen lines adapted 
the Pension Act to certain classes of war veterans. The alternative methods 
of reaching the same result would have involved either forty-nine pages of 
direct legislation or ten amending Bills. In Chapter 8 the learned author 
gives hints on the use of a number of words and expressions that have 
presumably caused difficulty to inexperienced draftsmen. With regard to 
the word “different,” he says at p. 82 that “different than” and “ different 
to” are in some contexts correct, but he does not indicate what these contexts 
are. Here we must differ from him until better informed. 

; O. Hoop PHILLIPS. 


Tar Brut or Rresrs: Tex OLrverR WENDELL HOLMES LECTURES, 
1958. By LearNneD Hand. [Harvard University Press; 
London: Oxford University Press. 1958. v and 82 pp. 20s. 
net. ] 

Ox this side of the Atlantic Learned Hand has for many years been one of 

- the best known of all American judges, and the present slim volume of three 

lectures should serve to confirm the reputation which he already enjoys. His 

wisdom is profound, and his guidance to students of the law of all kinds and 
all ages will always be welcome. The title of the lectures is perhaps a little 
misleading, for this is no exhaustive account of the so-called American Bill of 

Rights (the first eight and the fourteenth amendments of the United States 

Constitution). Instead we are presented with a beautifully written account 

of a few thoughts on the subject. Any English reader would be advised to 

keep at his elbow a copy of the Constitution, including the Bill of Rights, for 
at no stage does the judge set out the texts upon which he is commenting, 
and he does tend to jump from one amendment to another throughout his 
argument, assuming a complete knowledge of each in his readers (or audience). 

He eoncentrates most on the first, fifth and fourteenth amendments, but the 

two main points in his argument may be summarised as follows, First, that 

the power of the courts, and particularly of the Supreme Court, to declare 
invalid statutes of Congress, or of the states, or acts of the President, as 
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being in conflict with the Bill of Rights, is nowhere to be found in the words 
of the Constitution or its amendments. But secondly, that nevertheless such 
judicial superiority over the other “ Departments” must be an essential factor 
in the practical working of the Constitution, stemming from the long 
traditional function of courts to interpret statutes and documents. Suchea 
power must, however, be carefully limited, and many instances are shown 
when the courts have so limited their power in this respect. 

The book is produced in a style befitting its author and subject. There 
is no index, but a two-page Table of Cases is provided at the end. Yet it is 
perhaps a pity that the price should be go high, because although no one can 
doubt the value of the contents, some prospective purchasers are bound to be 
deterred on the ground that they would be getting only four pages to the 
shilling ! 

D. C. M. Yare. 


Frrr Erecrons. By W. J. M. Mackenzie, Professor of Govern- 
ment in the Victoria University of Manchester. [London: 
George Allen & Unwin, Ltd. 1958. 184 pp. 15s. net.] 


We are all psephologists now: the cube law, the five per cent. swing and the 
party {mage have given savour to the insipid fare of domestic politics, and 
the graphs of public opinion polls are a welcome relief from league tables 
and weather forecasts. But although we have a good deal of material about 
how people vote and why they vote (or why they think they vote) as they do, 
together with some rather indigestible studies of systems of electoral represen- 
tation, too little attention has been given to the broader issues involved in the 
organisation and conduct of elections. During the last few years Britain has 
introduced, or approved the introduction, of direct elections in a number of 
dependent territories, ‘and in the process a multitude of problems has arisen. 
Professor Mackenzie had to grapple with some of these problems in his 
constitutional investigations in Tanganyika, and one may assume that his new 
book is in large measure the result of his reflections in that context. He calls 
it “an elementary textbook,” and it appears as one of the Minerva Series of 
students’ handbooks. It is an elementary textbook in so far as it provides a 
concise and comprehensive survey of all the main issues from fancy franchises 
and proportional representation to the marking of ballot-papers and the 
control of party political broadcasts. But it is also an outstandingly able 
piece of writing, drawing upon a wealth of comparative material presented 
with critical discernment and in a pleasing style. No teacher of politics or 
public law can afford not to have this book. Fortunately, it is published at 
a price which should ensure that it will attract a wide circle of readers. 


S. A. pe SMITE. 


INTERNATIONAL INSTITUTIONS. By PauL Reuter. Translated from 
the French by J. M. Caapman. [London: George Allen & 
Unwin, Ltd. 1958. 816 pp. 28s. net.] 8 

Ir may be as well to begin this review by warning readers that this book is 

not, as might be expected from the title, a study of international institutiong 

in the sense of international organisations, although it is partly that. Few 
people would, of course, be more qualified to undertake a comprehensive study 
of international organisations than Professor Reuter, the author of the leading 
work on the European Coal and Steel Community. But in this book Pro- 
fessor Reuter has interpreted the word “institutions,” as he is perfectly 
entitled to do, in the wider sense of “the organisations, the traditions and the 
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basic rules of a particular society,” in this case international society. 
Accordmgly, the book begins with an introductory study, primarily 
sociological in character, of the nature of international society. Part One 
is devoted mainly to a study of the historical evolution of international 
rations and international institutions (in the wide sense) up to the present 
day, but includes as well a section on general notions of contemporary inter- 
national law. Part Two consists of a study of States, the principal subjects 
of international law, and also of the manner in which States conduct their 
mutual relations. Only in Part Three, forming about one third of the book, 
does the author deal with international organisations as such. 

The first question to be considered is whether Professor Reuter has not 
attempted to do too much in a mere three hundred pages. It is true that 
Brierly’s classic work, The Law of Nations, with which this book may in 
some ways be compared, is of roughly the same length; but Professor Reuter 
has attempted to cover considerably more ground than did Brierly. The 
result is a tantalising work, not entirely satisfying in itself, but cast in such a 
form as to make one wish one could see a more developed version. It makes 
one feel that Professor Reuter must be a very stimulating lecturer, but one 
would like to see more than his notes. 

For example, Professor Reuter makes some pungent remarks on the 
doctrine of international law. He distinguishes between empirical writers, 
among whom he classifies most Anglo-Saxon jurists and some French, and 
systematic writers. The former, he says, proceed mainly from the particular 
rule to the general principle. The latter he divides into those who deny 
the existence of international law; those who seek to subordinate law to 
another discipline, such as ethics or sociology; and finally those (mostly 
German and Italian) who have reacted vigorously against treating the study 
of international law in terms of ethics, sociology, diplomacy or any of the 
other moral or social sciences and seek merely to make all juridical rules 
fit into a coherent whole, deriving all these rules from one fundamental rule. 
Professor Reuter then tells us that, for his part, “no legal theory, however 
elegant and beautiful in itself, is of any value divorced from social and 
human realities, for these are its justification” (p. 67). Altogether this 
pragmatic approach is admirable, and Professor Reuter is no lesg to be 
commended for devoting more attention than do most international lawyers 
to the problem of assistance to underdeveloped countries, which he describes 
as “the central problem of present-day international society” (p. 74). But 
it will scarcely do to tell us after two pages on custom and two pages on the 
general principles of law that “the distinction between customary rules and 
general principles of law is only of secondary practical importance in the 
Rresent state of international relations” (p. 185), even if this statement 
contains, as it probably does, a good deal of truth. 

Some of Professor Reuter’s generalisations are provocative, but scarcely 
acceptable without qualification. One may agree with him, for instance, when 
he says that “the absolute nature of State sovereignty must decline in the 
long run with the growth of the international protection of human rights” 
(p. 91). But the history of attempts to draft covenants for the protection 
of human rights scarcely justifies the statement that “ States which lay down 
*the necessary rules and institutions think. more about the limitations this 
protection will impose on the sovereignty of neighbouring States than on the 
limitations that will be imposed on them” (ibid.). If this were really so, it 
would surely not be so difficult to agree on these covenants. Nor does the 
practice of the United Nations in regard to the domestic jurisdiction clause 
of the Charter entirely bear out the statement that the tendency in interpreting 
the gonstitutions of international organisations is “to accept the interpretation 
which trespasses least on State sovereignty, and this is sure to be given by 
assemblies composed of government delegates” (p. 286). 

As compared with many books of this size, however, and even with much 
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larger works, this book is to be commended for the attention given by the 
author to a number of matters too often neglected by legal writers. eAmong 
these matters may be mentioned the difficulties of federal States in conducting 
certain aspects of their international relations; the administrative and financial 
problems of international organisations; and technical assistance to undet- 
developed countries. 

D. H. N. Jonwson. 


Tae OccupaTiIoN oF Enemy Terrrrory. A Commentary on the 
Law and Practice of Belligerent Occupation. By GERHARD 
von GuaHN. [Minneapolis: University of Minnesota Press. 
London: Oxford University Press. xiii and 850 pp. £2 12s. 
net. | 


Tre sub-title of this work is a misnomer. The author, who is Professor of 
political science at the University of Minnesota, has not written a commen- 
tary on either the rules of the Hague Regulations of 1907 or those of the 
Geneva Convention of 1949 relating to his topic. His book is a textbook and 
it ig not written exclusively or even predominantly for, or from the viewpoint 
of, legal readers but from that of an administrator for whom legal questions 
are no doubt of great importance but necessarily not the alpha and omega of 
what he has to know and consider. This does not mean that his work does 
not deserve close attention from those who view the field primarily as lawyers. 
On the contrary: the author’s approach shows only too clearly that crucial 
parts of his topic are not covered by any legal rules or—worse still—by rules 
which are vague or ambiguous or the subject-matter of a great deal of dispute. 

After a brief sketch of the more recent developments of international law 
on belligerent occupation the author deals with every major practical aspect 
of the law and practice of military occupation from its inception until its termi- 
nation and the return of the former lawful soverelgn. His manner of 
treatment is throughout characterised by lucidity, moderation, common sense 
and fairness to all the multifarious interests involved. Merely theoretical 
problems are dealt with only briefly. A wealth of illustrations from the two 
world wars, consisting not merely of references to decided cases but also of 
statements on other points of practical experience render the book 
uncommonly interesting reading. 

The author, who was a member of the staff of OMGUS, the office of the 
American Military Government of Germany, has been able in part to rely on 
unpublished information, in particular on points of American Military Govern- 
ment practice after the Second World War. He has, however, not neglected 
the vast literature which has been accumulated. He has commented critically 
and soundly on numerous debated points. One cannot possibly blame him for 
occasional gaps in his extensive bibliography but it is regrettable that he seems 
to have completed his manuscript just about the time when Bathurst and 
Simpson’s monograph on the post-war development of the occupation régime 
in Germany was published. This work has therefore not been taken into 
account by him. 

There is as yet no other comprehensive treatise on the law of occupation `° 
of enemy territory since the end of the Second World War. Lawyers will 
naturally wish for the publication of a more specifically legal work, in 
particular for a commentary on the new Geneva Convention of 1949 which, 
was ratified by this country in 1957. But the present work has undoubtedly 
facilitated the task of writing a comprehensive legal treatise and will for 
some time to come retain its value as a stimulating introduction to a branch 
of law in which there are as yet all too many disputed problems of considerable 
practical importance. 

E. J. Conn. 
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Tue Sate or Goons. By P. S. ATIYAH, B.A., B.C.L. [London: 
Sir Isaac Pitman & Sons, Ltd. 1957. xxv and 206 pp. 26s. 
net. | 

å ; 

As Professor Gower says in his foreword to this work, teachers of Commercial 

Law have long felt the need for an up-to-date narrative textbook on Sale of 

Goods and the want is now more than well supplied. 

Commentaries on the text of the Act may, as Professor Gower also points 
out, have been convenient for practitioners and it can perhaps be argued in 
their defence that for teaching purposes they had the merit of keying know- 
ledge of the subject closely to the tpsisstma verba of the statute. However, 
Mr. Atiyah makes the point that an arrangement of subject-matter suitable 
for a statute is not necessarily appropriate for a textbook. He has therefore 
adopted a new scheme which is one of the most outstanding of the many 
excellent features of the book. Furthermore the older commentaries tended 
to be somewhat uncritical in their approach to the Act, indeed, by the 
standards of this book, grossly complacent. The last charge that can be 
brought against this work is pedestrianism. The author remarks that, despite 
the praise that has been lavished on it, the Sale of Goods Act was perhaps 
the least successful of Sir Mackenzie Chalmers’ works of draftsmanship and 
has spared no pains to support his assertion by examples of difficult problems 
of interpretation arising on the text of the Act. It may perhaps be that in 
some of these demonstrations he has been carried away by the exuberance of 
his own critical acumen, as at p. 67 in the example of the umbrella which is 
fit for its purpose at the time of sale but shortly afterwards ceases to be so. 
The tone of the book is one of close-knit and intricate reasoning, excellent 
for the good student, but perhaps daunting to one less well equipped. It 
is certainly not a book for beginners. 

The emphasis is placed on legel logic rather than on commercial practice, 
as can be seen, for instance, in the rather meagre treatment given to export 
contracts and bankers’ commercial credits. Furthermore a strict interpretation 
is given to the scope of Sale of Goods as a subject and the only substantial 
excursion into general principles of contract law is a short but valuable 
chapter on mistake. In later editions the statement on p. 22, n. 7, that the 
purchaser of a res sua cannot sue his seller on the implied terms will doubtless 
be amended to accord with the author’s later view in 78 L.Q.R. at p. 844, 
that an action would lie for breach of section 12 (1). 

In selecting cases, the guiding principle in Bank of England v. Vagliano 
Bros. [1891] A.C. 107 has been observed and the express adoption of this 
rule of selection and its excellent effect in tautening and clarifying the 
“exposition of general principles must be accounted another of the great merits 
of this book. 

In the case of a book which challenges accepted positions at so many 
points it is hardly possible to do more than give a selection of points of 
comment, though for the sake of students the author might perhaps have 
repeated more frequently the fair warning given at p. 100 that some of his 
views are not “exactly orthodox.” 

„Though the view is taken that the effect of the definition of “ goods” in 
section 62 has been to abolish the old distinction between fructus industriales 
and fructus naturales some warning might have been given that this is a 
minority opinion. The more generally accepted view seems to be that growing 
crops can in some circumstances be both goods and land. 

In discussing the question of an infant’s liability for necessary goods at 
pp? 81-82, some reference might have been made to the view taken in Salmond 
and Williams on Contract, 2nd ed. pp. 806-809, that this liability is con- 
tractual with the corollary that the infant is liable on an executory contract 
for necessaries. Since the breadth of the protection given to infants in the 
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law of contract has been subjected to so much modern criticism any suggestion 
for narrowing it seems deserving of notice. : 

At p. 78 it is suggested that the effect of the opening words of section 14 
“Subject to the provisions of this Act and of any statute in that beh 
there is no implied warranty or condition as to the quality or fitness for any 
particular purpose of goods supplied under a contract of sale, except as 
follows—” is to exclude completely the implication of any term as to the 
quality of goods sold which does not fall within the terms of the sections 
of the Act even though the court may strongly feel that it is very desirable 
that such a term should be implied and that this might be very unfortunate 
in the cases of sales where the seller is not a trader. 

Might it be suggested that the express reference to the provisions of the 
Act coupled with the preservation of the common law by section 61 (2) could 
allow the court to imply a term, even in such a case, if The Moorcock (1889) 
14 P.D. 64 conditions as to business efficacy were satisfied? The prohibition 
in the opening words of section 14 might then be read as merely a statutory 
re-statement of the common law prohibitions on implication, as where the 
term is merely reasonable but not necessary. 

The suggestion in the footnote to p. 79 that the Grant v. Australian 
Knttting Mille [1986] A.C. 85 view of reliance on the seller’s skill and judg- 
ment cannot be extended to the case where the buyer selects goods for himself 
because this would reduce the proviso to section 14 (1) to uselessness seems open 
to two objections. First, the proviso only applies when goods are bought 
under a trade name and self-selected goods are not necessarily bought under 
a trade name. Secondly, the interpretation placed on this proviso in Baldry 
v. Marshal} [1925] 1 K.B. 260 has in effect already reduced it to uselessness 
for, as explained by Bankes LJ. at pp. 266-267, it is only to operate when 
the buyer places no reliance on the skill and judgment of the seller by 
expressly requesting goods under a trade name—a case which would seem 
in any case not to fall within the main provisions of the subsection and to 
require no proviso. 

In discussing implied terms some allusion might have been made to the 
many other statutory provisions which operate to imply terms in contracts 
of sale as, for example, the Merchandise Marks Acts, 1887 and 1958, and 
other more specialised Acts. 

The answer to the query in footnote 6 on p. 22 to the effect that 
Hallett J. did not explain how he was able to give damages for breach of 
warranty in Nicholson Venn v. Smith Marriott (1947) 177 L.T. 189, when 
the contract was, in his view, void for mistake seems to lie in the concluding 
paragraph of the report where he said that he was exonerated from having 
to give a final opinion on the mistake question because counsel for the plain 
tiffs was content to accept judgment on the breach of condition point alone. 
This seems to be a reasonable application of the general rule, adverted to 
in the last paragraph of p. 25, that the court is not bound to notice and 
give effect to mistake and frustration unless the points are raised by the 
parties. Perhaps some mention might have been made of the point made by 
Mr. Melville in his article “The Core of a Contract” (1956) 19 M.L.R. 26 at 
p. 86, that the development of the doctrine of the fundamental term may 
bolster the now somewhat shaky authority of this case. Incidentally the ° 
text of footnote 6 appears to belong more properly to footnote 5. 

Quaint as it is, it may perhaps be doubted whether the doctrine of market 
overt deserves all the severity of the strictures bestowed upon it in. this book. , 
Any relaxation of nemo dat which protects the bona fide purchaser seems 
to that extent to be a good thing. Would not rationalising reforms on the 
lines suggested by Dr. Ivamy in 9 Current Legal Problems 131 be better 
than total abolition? 

In discussing the problem whether the condition implied by section 12 (1) 
ean be excluded and, if it can, the nature of the ensuing contract, reference 
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might perhaps have been made to Payne v. Elsden (1900) 17 T.L.R. 161, where 
Ridley* J. appeared to be unperturbed by the exclusion of the subsechon and 
untroubled by any suspicion that this raised any difficult question of con- 
struction. Apart from this the treatment of sections 11 and 12 and the 

es upon them, especially Rowland v. Divall [1928] 2 K.B. 500, is most 
‘illuminating and stimulating. 

The problem raised in footnote 4, p. 18, could perhaps have been carried 
a little further by a mention of the co-ownership suggestion in Inglis v. Stock 
(1885) 10 App.Cas. 268, doubted by Benjamin at p. 841. 

The statement on p. 159 that transit ends when the goods are delivered to 
a ship chartered to the buyer on a time charterparty seems misleading. It 
would seem that this is so only in the case of a charterparty by demise. In 
the case of an ordinary time charterparty where the shipowner remains in 
contro] of the ship it seems accepted that this result will not follow unless 
some further element in the facts makes it clear that the parties intend the 
transit to end: Benjamin, p. 898. 

The first footnote on p. 176 does not appear to give a very satisfactory 
account of the rule that seems to have been laid down by Lewis J. in 
Jewelowski v. Propp [1944] K.B. 510. The proposition that a person injured 
by breach of contract is not bound to spend money in mitigation when to 
do so would amount to a risky and speculative venture seems merely to be a 
special application of the general rule that only reasonable steps need be taken 
in mitigation. Lewis J. made no express reference to any element of risk 
attending the expenditure of the money in Jewelowski and appeared to 
found his decision on the element of fraud in that case, apparently laying 
down a rule that in the case of deceit there is never any duty to mitigate 
by spending money and if the plaintiff does in fact succeed in reducing 
the harmful effects of fraud by such expenditure the defendant, by exception 
to the general rule that “voluntary” mitigation will be taken into account, 
cannot claim that this mitigation in fact should go in reduction of the 
damages payable by him. Additionelly or alternatively this case could be 
regarded as having been so severely handled by Dr. Glanville Williams’ Joint 
Torts and Contributory Negligence, pp. 284-285, as to be unfit to be mentioned 
to students without a serious caution. 

There are one or two very minor misprints—“if” for “it” in line 19 of 
page 38, “queare” for “quaere,” page 18, n. 4, “ Blachistone” for “ Black- 
stone,” page 186, n. 5, “Kurle” for “Curle” in Laing v. Barclay, Curle, but 
the general standard of production is excellent. 

In conclusion, it must be said that any criticism of this book must be a 
very trifling thing in comparison with the standard of its achievement. It 
is certain to long remain a landmark in the literature of commercial law. 


A. H. Hopson. 


ANTI-TRUST IN PERSPECTIVE. Tus COMPLEMENTARY ROLES oF RULE 
AND DriscRETION. By Muron Hanpurre, Professor of Law, 
Columbia University. [New York: Columbia University 

» Press. 1957. Distributed in U.K. by Oxford University 
Press. vii and 151 pp. 24s. net.] 


Tur American anti-trust law has long ceased to be of interest to American 
lawyers only. Its external effects have influenced the economies of all 
countries on this side of the iron curtain. Its leading ideas have been 
“ré&eived” into more legal systems than those of any other modern national 
statute. Professor Milton Handler possesses the qualifications necessary to 
allow his readers to look at the bewildering complexities of his field in 
perspective: in addition to his high qualifications as an academic lawyer he 
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has gained a vast practical experience in this branch of law as a member of 
a large firm of New York attorneys. ° 

In the first of his three chapters he shows that the American anti-trust 
law was not a mere creation of modern legislation. The Sherman Act merel 
confirmed rules of judge-made law. After the Sherman Act had been enact 
it became the task of the judiciary to fill the many gaps left by the 
legislature. From among the numerous judicial workmen who tilled the field 
the learned author chooses Justices Peckham, White, Taft, Holmes, Brandeis 
and Stone in order to demonstrate how their personal views, experiences 
and even prejudices played their part in the tortuous development of the 
interpretation of the Act. The final victor in the struggle was White, whose 
“rule of reason” became firmly entrenched as the basic principle of anti- 
trust law as laid down in the Sherman Act. In his second chapter the learned 
author deals with the conception of “exclusive dealing ” which was forbidden 
by the Clayton Act. This Act constituted a reaction to the softening-up 
process which the anti-trust law had undergone at the hand of the “rule 
of reason.” It is, therefore, perhaps not very surprising that the Federal 
Supreme Court interpreting the conception of “exclusive dealing” in section 
8 of the Act in the leading judgment in the case of the Standard Stations 
adopted a method which is obviously incompatible with the flexibility demanded 
by the “rule of reason.” In the court’s view legality of exclusive dealing 
agreements depends solely upon whether it can be proved “that competition 
has been foreclosed in a substantial share of the line of commerce affected.” 
In one case the court has gone to the extent of holding that 2 per cent. 
worth of the relevant market may suffice to constitute a substantial share. 

Professor Handler is highly critical of this line of thought. He wishes 
to see the criterion of mere quantitive substantiality replaced by a “régime 
of enlightened discretion” to be exercised by the judiciary under the aspect 
of the ultimate purposes of the anti-trust legislation, 3.4., the maintenance 
of competition. He presents similar arguments in his third chapter in 
regard to the interpretation of section 7 of the Clayton Act which prohibits 
mergers whose effect may be substantially to lessen competition or to tend 
to create a monopoly. He deplores the use of “facile mechanical rules” 
and claims that “the true objectives of anti-trust can only be furthered by 
considering the challenged acquisition in the light of .. . a comprehensive 
analysis calculated to produce a determination based on an awareness of 
all relevant market data.” 

The learned author supports his thesis with the eloquence of an experienced 
and eminent teacher and pleader, but one of his readers in any event has 
not been convinced. His assertion that “certainty is as undesirable as it is 
unattainable” runs counter to the experience of mankind in all other fields 
of law. A purely economic investigation, such as he requires the courts 
to undertake, is wholly outside the province of judicial work. It places, 
in fact, the judge at the mercy of the persuasiveness of opposing expert 
witnesses—and this in a field in which even the most eminent experts can 
venture to predict only with trepidation and at the grave risk of being very 
soon shown wrong. The mechanical rules which the judges prefer will 
equally be preferred by those called upon to draft agreements: they in any, 
case will never be able to undertake an analysis of the type on the results 
of which Professor Handler wishes the question of legality to depend. Whether 
one agrees with the learned author or not, his stimulating addresses will 
undoubtedly assist those to whom anti-trust law has not yet become a matter 
of daily routine in the task of understanding the type of problems with 
which the specialists in this field are concerned. They can be warmly 
recommended to readers in this country who by dint of necessity have to 
familiarise themselves with the basic problems of this important field of law. 


E. J. Coun. 
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PersoyaL Prorerty. Second edition. By J. Crossiey VAINES, 
LL.M. [London: Butterworth & Co. (Publishers), Ltd. 1957. 
lv and 870 and (Appendix) 61 and (Index) 28 pp. 47s. 6d. 
* net. | 


Tue first edition of this book was severely handled by the reviewers; see, 
for example, p. 582 of Vol. 18 of this Review, 71 L.Q.R. 150, and 1954 
Cambridge Law Journal 252. To be sure, a contributor to the Law Times 
(Vol. 218, p. 79) used these words, “This is a first-class textbook. The 
author has learning, is thorough, accurate and painstaking,” but his was 
a voice crying alone. 

Before considering to what extent these criticisms have been taken to 
heart in preparing this edition, it is as well to point out that the reviewers 
of the first edition were unanimous in saying that there is a demand for a 
book on personal property, that the author has set out to meet that demand, 
that he has included all the useful topics and wisely omitted those better 
left to the monographs. Two substantial criticisms were offered; that the 
style was not sufficiently lucid and the subject-matter not so well drawn 
together as a book for students requires, and secondly that slips and errors 
were legion. 

To some extent the first criticism has been met. The order of certain 
topics has been tidied up. A summary of the remedies of trespass, conversion 
and detinue is now given. The meaning of the sentence, “The assignment 
is subject to existing equities” has been amplifled (p. 211). In fact there 
are seventy-eight more pages of text (and the price has gone up by ten 
shillings!) which suggests that some expansion of statements of principle has 
been made. But there is still the occasional blemish; on p. 806 the account 
of the facts of Merry v. Green only makes sense if in line 5 one reads 
“plaintiff” for “defendant.” In the chapter on Sale of Goods, in the 
paragraph entitled “Implied conditions and warranties,” on p. 277, there 
is an attempt to set out the entire learning on conditions, warranties and 
“mere” representations; the author unhappily falls between two stools, for 
the treatment is incomplete—there is no mention there of the “fundamental 
term”—and yet is so full of detail as to cause mental indigestion. And 
is it really helpful to the student to say (on p. 277) that an innocent mis- 
representation may be a ground for rescission (and by whom? the court, or 
the party injured?) before acceptance, “or possibly (in circumstanoes which 
remain obscure) even after the contract has been executed”? 

° There is a long chapter on negotiable instruments (pp. 168-205). 
Negotiability is defined, but it is not contrasted with transferability alone. 
This is important, because the author says on p. 164 that a cheque is a 
species of negotiable instrument, and any intelligent law student knows that 
a cheque may be crossed “Not negotiable.” In truth the time has come 
when those concerned with legal education must decide how much law 
students should know about bills of exchange; the experience of this reviewer 
° is that students think of the subject as archaic lumber save for the applica- 
tion to cheques. Could not agreement be reached among examiners and 
teachers of law that the student should be expected to know only so much 
„Of the law of negotiable instruments as relates to the cheque? 

This edition is a substantial improvement on the first edition; it contains, 
as its predecessor did, a wealth of authority, and perhaps it is no bad thing 
that the student should be driven back to the authorities, and made to puzzle 
them out for himself. 

ÅLLISTER LONSDALE. 
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THe Law or Tort: A TREATISE ON THE Law or Crvi WRONGS. 
Fifth edition. By S. Ramaswamy Iver, B.A., B.L., Senior 
Advocate of the Supreme Court of India. [Calcutta: Eastern 
Law House Private, Ltd. 754 pp. (with index).] ° 


A book which has now reached its fifth edition and has been favourably 
received on the previous occasions on which it has appeared is a difficult 
task for a reviewer, in that whatever is excellent about the book has 
probably already been praised, and whatever bad features may have been 
present have probably disappeared as a result of criticisms, or have become 
unimportant with the passing of the years. Moreover, the “ public” must by 
now be fully aware of the advantages and disadvantages of such a book. 
Hence there is little need for the kind of lengthy and detailed review which 
a completely new book on any subject properly deserves. 

However, two aspects of the book should be discussed. The first is the 
method adopted by the author for the presentation of the material. This 
involves three points, style, plan of exposition, and the standard of the 
contents. ‘The style is clear and straightforward. What the author is seeking 
to do is to state and expound the law rather than discuss it. For example, 
the author says about the Law Reform (Contributory Negligence) Act, 1945, 
that the decision in Stapley v. Gypswm Mines, Lid., “shows that even after 
the Act the question of causation is still important in cases of contributory 
negligence” (p. 545). There is no reference to the debate that has later 
taken place in England on this subject. In general it is fair to say that 
there is not as much reference to periodical literature and the opinions of 
writers about tort as can be found in the standard English books. 

The author’s plan of exposition is indeed “unusual” as was said of it in 
the previous review in this Journal (15 M.LR. 110). But it is perhaps 
no longer quite as unusual as it was in 1952: for more and more writers on 
torts are realising that the old approach of Salmond is strained and artificial, 
and are presenting the law of torts in the form of a discussion of individual 
torts first and general principles afterwards. However, the author of this 
book still has at least two novelties. The first is his division of the 
presentation of negligence into two chapters, one on “general principles,” 
the other on “particular cases.” The chapter on general principles is an 
admirably succinct account of the way in which the concept of negligence has 
emerged in the last 150 years: pointing out the peculiarities of the law of 
negligence, such as the “artificial” separation of the issue of liability for 
negligence into three separate issues, duty, breach, and causal relation. At 
the end of the chapter Mr. Iyer suggests (with what justification the reader 
must decide for himself), that there is “a definite sway towards eliminatiofi 
of the peculiarities . . . and rationalisation of the law” (p. 429). In the 
succeeding chapter he deals with particular instances of negligence. This 
includes such obvious cases as occupiers’ liability and the relation of master 
and servant: but it also includes, a little strangely to English eyes, liability 
for animals, both wild and tame, and carrier’s liability. The second (and 
welcome) novelty, is a separate chapter on “Causation” which contains much 
useful analysis and discussion. So far as the rest of the book is concerned, e 
the method of exposition is similar to other books on torts, with separate 
chapters on injuries to the person, wrongs to immovable property, wrongs 
to movable property, injuries to domestic relations, conspiracy, nuisance, etc. 
Mr. Iyer does not seem to make the more modern distinctions of Professor 
Street, between injuries to varlous kinds of “interests.” Instead he follows 
the more familiar pattern of Salmond and Winfield. 

The standard of the contents is high. There is copious referencd to 
authority, both English and Indian. There is some reference to American 
and Commonwealth cases, but less than: is becoming fashionable at least in 
England, where writers have for too long neglected the results of litigation 
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in the courts of Canada, Australia and New Zealand. The subject-matter 
is divided up in such a way as to make the treatment of each topic 
abundantly clear and easy to follow. Possibly the main criticism to be made 
ig, that the facts of not enough of the cases are set out in the text Itself. 
Instead the reader is left to take the report from the shelves and digest 
the case himself. 

All this leads to the second main topic for discussion in this review, 
namely, for whom is the book suitable? In the earlier review, already 
mentioned, it was said that this book was useful, if read with discrimination, 
for law teachers and practitioners, but hardly to be recommended with 
safety for any but the brightest student. The present reviewer is inclined 
to agree with this judgment. It is a book which cannot fail to interest and 
instruct someone with a good knowledge of the subject, for it suggests new 
methods of approach and analysis. But, as a textbook for beginners in the 
law of torts in this country, it suffers from the demerits which have been 
pointed out above, namely, lack of adequate discussion of doubtful points, 
lack of reference to literature, lack of sufficient statement of the facts of 
cases. In some ways this book may be the equal of some of the leading 
English textbooks on torts, but it is hardly better than those books. Perhaps one 
can say of it that for the English lawyer it is useful, but not indispensable. 


G. H. L. Friostan. 


THe Proor or Gomt. A Study of the English Criminal Trial. 
By Gianvootk WuLums. (The Hamlyn Lectures, Seventh 
Series), Second Edition. [London: Stevens & Sons, Ltd. 
1958. ix and 826 pp. 20s. net. | 


Dr. Graxvinte Wrrii1amsa’ important series of Hamlyn Lectures delivered in 
1955 on “The Proof of Guilt” was reviewed in the M.L.R. two years ago. 
The welcome demand for a second edition has enabled the author not only 
to revise his text in the light of developments in the past two years, but to 
make additions of considerable significance (amounting altogether to some 82 
pages) which further justify the claim of this work to be considered the 
most stimulating study of the English criminal trial that has appeared for 
many years. In particular, the author has expanded and strengthened his 
chapter on “ Mistaken Evidence” which is at the very heart of the matter 
if it is true, as I beleve, that the real danger of miscarriage of justice lies 
in involuntary errors in testimony rather than in the lying witness, and that 
the safeguards evolved by English law against the latter are by no means 
adequate to cope with the former. At the end of the chapter dealing with 
the trial of several charges at one time and the trial together of different 
defendants a new paragraph has been unobtrusively slipped in suggesting 
that, if need be, one judge might be put in charge of several juries sitting 
in the same court at the same time, each trying a different defendant. This 
must be dynamite to the multitude (of lawyers), but it shows that Dr. 
Glanville Williams is never afraid of advancing even the most unorthodox 
solutions if he sees a real need for them. 

* Unfortunately the publishers have not yet seen fit to have an index pre- 
pared for what is now undoubtedly a book to be put on the reference shelf. 


H. A. Hasmrermann, 
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THE RATIO DECIDENDI OF A CASE 


Proressor Montrose and Mr. Simpson have now on four occasions 
expressed views concerning the ratio decidendi of a case.’ I ‘would 
have hesitated to intervene in this gladiatorial combat if it had 
not been for the fact that both of them referred at considerable 
length to my article ‘‘ Determining the Ratio Decidendi of a 
Case.” ? It is not my purpose to discuss in the present article the 
points on which they seem to disagree because I am not certain that 
I have always understood their arguments. I am concerned with a 
narrower and more personal matter. Both of the learned writers 
are In agreement that the conclusions reached in my article are 
unsatisfactory. Professor Montrose does so on the ground that 
they conflict with the ‘‘ classical ” theory which he accepts as being 
correct, while Mr. Simpson is of the opinion that my theory is sub- 
stantially the same as the ‘“‘ classical” one which he regards as 
open to criticism. 

The learned writers are not in accord concerning either the 
existence or the nature of the ‘“‘ classical °” theory, but they are in 
happy agreement concerning the content of my doctrine relating 
tô the binding precedent. Unfortunately, from my standpoint, they 
both state my theory in a form which I find it impossible to recog- 
nise, as it omits what I regard as the essential point of my thesis. 
For some reason, which I find it difficult to understand, both the 
learned writers, instead of referring to my article directly, are con- 
tent to quote a single sentence, taken out of its context, from Dr. 
Glanville Williams’ valuable book Learning the Law. Thus in his 
first article? Professor Montrose says that ‘‘ Glanville Williams 
accurately summarises Goodhart’s thesis in the following sentence: 
1 J. L. Montrose, ‘ Ratio Decidendi and the House of Lords ” (1957) 20 M.L.R. 
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‘The ratio decidendi of a case can be defined as the material facts 
of the case plus the decision thereon ’: Learning the Law, 8rd ed., 
1950, p. 57.” This single sentence is also accepted by Mr. Simpson 
as a correct statement of my view. As I do not agree that, taken 
by itself, this gives an accurate summary of my thesis, it may 
perhaps clarify matters if I state as briefly as possible what I did 
say in my article. 

I began by pointing out that although nearly all the books on 
jurisprudence, from the time of Austin onward, had stated that it 
was necessary to distinguish between the general principle of a 
case, which constitutes the ratio decidendi, and the concrete 
decision, few attempts have been made to state any rules by which 
these general principles can be determined. The phrase “ratio 
decidendi ” is misleading because the reason which the judge gives 
for his decision is not binding and may not correctly represent the 
principle. I cited a large number of cases in which the reasons 
given for the decisions were obviously wrong or were based on a 
misunderstanding of legal history, but nevertheless the principles 
established by these cases were valid and binding.* Moreover, 
there were numerous cases in which no reasons were given, but this 
did not affect their authority as a precedent. Oliver v. Saddler 
and Co.® is a modern illustration of this. Secondly,° it is not the 
rule of law set forth by the court, or the rule enunctated, as Hals- 
bury puts it, which necessarily constitutes the principle of the case. 
Here again, there may be no rule of law pronounced in the 
judgment, or the rule when stated may be too wide or too narrow. 
In the appellate courts the various judges may set forth different 
rules of law, but nevertheless each of these cases must contain 
a principle which is binding in future cases. Thirdly,’ the ratio 
cannot be found in the facts of the case together with the decision 
reached on those facts. At the time when I wrote my article there 
was an influential American school of thought which held that 
“< Not the judges’ opinions, but which way they decide cases, will 
be the dominant subject-matter of any truly scientific study of 
law.” $ This is an attractive theory because under it, as I said,’ 
s We can ignore the vocal behaviour of the judge, which sometimes 
fills many pages, and concentrate upon his non-vocal behaviour, 
which occupies but a few lines.” I pointed out that, unfortunately, 
this theory is based on the fallacy-that the facts of a case are a 
constant factor, and that the judge’s conclusion is based upon the 
fixed premise of a given set of facts. The crucial question, however, 
always is ‘‘ What facts are we talking about ? ”’ 
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Having rejected these three methods of establishing the ratio 
decidertdi, I suggested that the principle of the case could be found 
by determining (a) the facts treated by the judge as material, and 
(kè his decision as based on them. I stated this as follows 2°: 
** The judge, therefore, reaches a conclusion upon the facts as he 
sees them. It is on these facts that he bases his judgment, and not 
on any others. It follows that our task in analysing a case is not 
to state the facts and the conclusion, but to state the material 
facts as seen by the judge and his conclusion based on them. It 
ts by his choice of the material facts that the judge creates law.” 
I was careful to italicise the words I considered to be of particular 
importance. I then suggested various rules which would be of help 
in determining these material facts. Of these the most important 
is the rule that ™ ‘‘the reasons given by the judge in his opinion, 
or his statement of the rule of law which he is following, are of 
peculiar importance, for they may furnish us with a guide for deter- 
mining which facts he considered material and which immaterial.’’ 

Finally “ I suggested that if in an appellate case there are several 
opinions which agree as to the result but differ as to the material 
facts, then the principle of the case is limited so as to fit the sum 
of the facts held material by the various judges, or by the majority 
of them. This summary of my theory must make it clear that I 
placed all my emphasis on the material facts as seen by the judge, 
and not on the material facts as seen by anyone else. With this 
explanation as an introduction we can now turn to the debate 
between Professor Montrose and Mr. Simpson. 

In his first article Professor Montrose, after pointing out that in 
my theory the ratio decidendi of a case is not to be found in the 
rule of law stated by the judge, holds that this is in conflict with 
the ““ classical °? view which regards the ratio as “‘ the principle of 
law propounded by the judge as the basis of his decision.” He then 
says °°; 

“< The ‘ classical view ’ may be regarded as true even though 
* the principle stated by the judge is subsequently held to be too 
broadly expressed as a binding: rule of law. There is abundant 
authority for reading a judgment secundum subjectum 
materiam. The important question is whether the proposition 
propounded by the judge may, so far as its binding character is 
concerned, be entirely ignored. That it can be so rejected is, 
pace Paton, the thesis of Goodhart.”’ 


With great respect, this statement of my thesis is, as I have already 
pointed out, based on a misconception. My view is that the prin- 
ciple stated by the judge may not by itself state the binding rule 
of law, but I made it abundantly clear that it cannot be “ entirely 
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ignored ” because it may constitute an essential step in determining 
what are the material facts as seen by the judge. A striking illus- 
tration of my thesis can be found in Donoghue v. Stevenson.* Lord 
Atkin stated the broad principle of law as follows **: “ You muitst 
take reasonable care to avoid acts or omissions which you can reason- 
ably foresee would be likely to injure your neighbour.” This state- 
ment of the general principle cannot in my view be accepted as a 
binding rule of law, as has been shown in a number of subsequent 
cases where it has not been applied.**® On the other hand, it can- 
not be ignored, for it is of the greatest importance in furnishing a 
key to the determination of the material facts as stated thereafter 
by Lord Atkin.’’ It is in this statement of the material facts and 
the conclusion based on them that the ratio dectdendt of the case 
can be found. 

Mr. Simpson begins his note ** by stating that the Goodhart 
theory ‘.. . is said by Professor Montrose to be accurately summed 
up by the proposition that the ratio decidendi of a case can ‘be 
defined as the material facts of the case plus the decision thereon.” . 
Perhaps some confusion might have been avoided if Mr. Simpson, 
instead of relying on Professor Montrose’s interpretation of Dr. 
Glanville Williams’ brief summary of my thesis, had referred to the 
_ thesis itself. Mr. Simpson, as I understand it, argues that where | 
the judge does explicity state a principle of law, this constitutes the 
ratio decidendi under the classical theory, and that my theory is 
indistinguishable from it. I must confess that I have found some 
difficulty in following the argument by which this conclusion is 
reached. He says that 1° ‘a rule of law will always be found to 
contain two parts; the first specifies a number of facts and the 
second specifies the legal result or conclusion which ought to follow 
whenever these facts are found to co-exist.” I assume that this 
means that Lord Atkin’s statement concerning the duty of care to 
one’s neighbour can be translated to read, ‘“‘ The defendant has 
failed to take reasonable care to avoid injuring the plaintiff in a 
foreseeable manner. He must therefore pay damages for the injury 
he has caused.” Mr. Simpson then continues: 


“ When, therefore, a judge states a rule of law, and treats 
it as applicable to the case before him, the applicability must 
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depend upon his finding that the material facts of that case 

cofrespond precisely to the facts specified in that rule, and, this 

being so, that the conclusion or result specified in that rule 
e ought to follow.” 


It is here that I find great difficulty in following the argument, 
because, although it is true that the judge’s statement of law must 
be assumed to relate to the material facts of the case, it does not 
follow from this that it corresponds precisely to them. For one 
thing, it may be far wider than the material facts themselves. 

Mr. Simpson continues by saying 7°: 


“It seems therefore that Professor Goodhart, having said 
- that the proposition of law propounded by the judge may be 
ignored in determining the ratio decidendt, and having advanced 
weighty arguments tending to show that such propositions 
make unsatisfactory rationes decidendt, fails to see that his own 
arguments make it obligatory that such a proposition should 
not be ignored. His own theory is just as much open to the 
same criticism as he and others have directed against the 
classical theory—criticism to which there has been as yet no 
satisfactory reply.” 
I am not certain which theory Mr. Simpson considers to be “‘ the 
classical theory,’’ but I assume that he is referring to the one which 
regards the statement of law to be the binding principle of the case. 
I do not know who the “ others’ are who have criticised this 
theory, but my criticisms were (a) that every case must contain an 
ascertainable principle of law, even though there may be no opinion 
delivered by the judge. This point is ignored by the “* statement ”’ 
theory. (b) That the statement of law may be too wide or too 
narrow. Neither of these criticisms is applicable to my theory, based 
as it is on the material facts of the case as seen by the judge, how- 
ever subject it may be to other possible criticisms not referred to 
by Mr. Simpson. 
In his second article Professor Montrose begins °! by pointing out 
again that he accepts as accurate Dr. Glanville Wiliams’ summary 
of my theory, but he fails to mention that this single sentence is 
part of a whole chapter in which it is made clear that the material 
facts are those seen by the judge. He then adds to the difficulty of 
the problem by stating 7? that ‘‘ the terminology whereby ‘ratio 
dectdendi’ signifies the rule propounded by the judges should not 
,be allowed to be used to beg the question whether such a rule 
is of binding authority.’ If this is the sense in which ratio dect- 
dendi is used by Professor Montrose, then the whole discussion 
seems to be meaningless, because when other writers discuss the 
question whether the rule of law stated by the judges constitutes 
the ratio decidendi of a case they are discussing whether or not this 
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statement is of binding authority in future cases. If ratio decidendt 

means nothing more than the rule propounded by the judges, then 

it is a singularly unhelpful and unnecessary phrase. The point at 

issue is whether these rules, thus propounded, are to be regarded 4s 

binding, i.e., do they constitute the ratio decidendi of the caser 
Professor Montrose then says **: 


“c Tt is convenient here to indicate the nature of my agree- 
ment with Simpson in his criticism of Goodhart. Goodhart’s 
article asserts in the first part that the judge’s actual reasoning 
may be ignored in determining what is the rule of law estab- 
lished by the case. In the second part, however, he asserts 
that the later judge must take into account the precedent 
judge’s statement of what facts are to be considered material. 
But the judge’s statement of what facts are to be considered 
material is part of his actual reasoning. Where a judge does 
not explicitly pronounce the rule upon which he bases his 
decision, but explicitly says what facts he considers material, 
then we may have an implicit ratio decidendi which, according 
to Goodhart’s second part, must be followed, though from the 
first part of his article one is led to believe that he does not 
consider any ratio dectdendi as binding.”’ 


There is no conflict between the first part of my article and the 
second part. When Professor Montrose says that ** from the first 
part of his article one is led to believe that he does not consider any 
ratia decidendi as binding ” it is obvious that he must be using the 
phrase in a novel sense which I find it difficult to understand. My 
whole article would be meaningless if I did not consider any ratio 
decidendt to be binding. The whole point of my article was based 
on the proposition that every case must contain a binding principle, 
but that this binding principle is not necessarily to be found in the 
statement of the law made by the judge. 

On the other hand, I am in agreement with Professor Montrose 
in rejecting Mr. Simpson’s view that the “ classical ’’ theory is not 
distinguishable from mine. He points out that Mr. Simpson’s thesig 
is based on the argument * ‘‘ that when a judge pronounces a rule 
of Jaw as the basis of his decision, he enunciates the material facts 
of the case. Since this is not true, it follows that there is a distinc- 
tion between the rule of law which a judge may happen to propound, 
and a rule constructed from the material facts of the case and the 
decision on them, though, of course, in some cases the pronounce- 
ment may coincide with the construction.” : 

In his reply, Mr. Simpson, after pointing out 7° that Professor 
Montrose defines the phrase ratio decidendi in an unusual way, 
discusses the question whether there is a distinction between the 
classical and the English theory of precedent, and what Professor 
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Stone thought of this in his book The Province and Function of Law. 
As I am doubtful whether it can be said with any truth that there 
is a definite classical theory or a precise English theory as so little 
h&s been written on this subject in the past, I am not certain that 
. this discussion is of much value. It is of interest, however, to note 
that the learned writers seem to have reconstructed Stone’s views 
almost as thoroughly as they have done mine. Thus Mr. Simpson 
says *°: 

“ On p. 598 (1957) 20 M.L.R. I see that according to Pro- 
fessor Montrose, Stone °” pointed out that the Goodhart theory 
is one which says ‘that the rule of law for which a case is of 
binding authority is not one which is pronounced, ewplictily 
or implicity, by the judge in the precedent case, but which is 
constructed by later judges.’ *° find this hard to reconcile 
with his statement a few lines further up that Stone ‘ nowhere 
refers ’ to the classical theory.”’ 


I am not concerned with the question whether Stone did or did not 
refer to the classical theory, but I cannot find in Stone’s book the 
statement that according to my theory the rule of law for which a 
case is of binding authority is constructed by later judges. It would 
be surprising if he had said so, because it is in direct conflict with 
my view that the principle is based on the material facts, deter- 
mined expressly or implicitly, by the Judge or judges in the prece- 
dent case. It certainly does not follow from this that the principle 
of the precedent case ‘‘ is constructed by later judges ’’ whose func- 
tion it is to interpret and not to construct. Similarly, judges must 
interpret statutes, but it would be misleading to say that they are 
therefore constructing them. To take a non-legal analogy, a critic 
who interprets a poem cannot be described as constructing it 
although other critics may disagree with his interpretation, just as 
Judges in subsequent cases may disagree concerning the rule of law 
established by the precedent one. 

As so many references are made to Stone in these articles it may 
clarify the discussion if I point out the actual grounds on which he 
criticised my ‘‘ ingenious view.” He does so in a note,” because 
“since even its learned author could not claim that his rules 
describe the actual uniform operation of English courts a full con- 
sideration is not here called for.” As there is no actual uniform 
operation of English courts concerning the application of precedents 
dt would seem to follow that all theories on this point, including 
those expressed by Professor Stone, must be invalid. I did not 
purport to establish any fixed rules which must be followed by the 
- gourts, for any such attempt would be as pointless as it would be 
egotistical. I was merely trying to give a guide to the method 
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which I believe most English courts follow when attempting to 
determine the ratio decidendi of a doubtful case. á 

Stone then says: ‘Further his rules for determining the 
‘material’ facts are artificial and, in part indeterminate, requirifig 
guesses as to what facts the courts tacitly took as material. They 
would thus leave the ratio in many, if not in most, appellate cases 
a matter for variable judgment even if they were accepted.” If it 
were possible to devise a method by which all precedents would 
become determinate, then the difficulties of interpretation would 
disappear, but I believe that this is a vain hope. It is not a valid 
criticism of a system, therefore, to say that some precedents will 
always remain indeterminate. This is due to the subject-matter 
itself, and not to the system which is applied to it. Guesswork must 
always play a part in legal interpretation: this is what makes the 
law so interesting. 

I am not certain what is covered by Professor Stone’s sentence 
which reads: ‘* Reasons given and propositions of law formulated 
in further decisions are, for instance, no less influential, even if 
they are no more conclusive than the facts.” If this means that 
further decisions are frequently required before the scope of a 
principle is finally determined, then I am in complete agreement 
with it, but this does not mean that each case ought not to be 
analysed as precisely as possible. When we take one step we may 
not be certain how far this will ultimately lead us, but it is useful 
to know in what direction we are headed. Paton’s metaphor is a 
sound one *°; ‘One case, so to speak, plots a point on the graph of 
tort, but to draw the curve of the law we need a series of points.” 

Perhaps I may finally point out that the present debate ilus- 
trates my thesis concerning the essential importance of establishing 
the material facts on which a conclusion may be based, because 
much of the confusion in these articles could have been avoided if 
there had been more precision in the various references. These may 
be described as the material facts under discussion. 


A. L. GOODHART.* ° 


80 Paton, A Text-Book of Jurisprudence (1951), 2nd ed., p. 161. 
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TRIBUNALS AND INQUIRIES 


“ But what good came of it at last?” 
Quoth little Peterkin. 

< Why that I cannot tell,” said he, 
“ But *twas a famous victory.” 


OPPOSING armies in perpetual array, campfire talks where the older 
warriors retell their exploits in the last battle so many years before, 
daily reconnaissance at stated hours known to both sides and left 
unchallenged, sorties and skirmishes with dummy ammunition, 
rules for mutual convenience agreed and adhered to, fraternising 
games at Christmas, no wounds except those self-inflicted, card- 
board guns, pouches filled with chocolate creams—and suddenly, 
a shot fired in anger, a roll of drums, tents being struck, battalions 
on the move, the real thing at last, the noise and the people, hand 
to hand, issues in doubt, reserves thrown in, decisive engagements; 
then the aftermath, the counting of the dead, the re-forming of 
the units, and again opposing armies in perpetual array, more and 
better campfire talks. ... 

So it seems to have been with the cycle of 1928-82, Hewart 
and the Donoughmore Committee; repeated in 1954-58, Commander 
Marten lighting the fuse to his own barrel, which duly exploded and 
set off another which was not his, the Franks Committee, the 
Tribunals and Inquiries Act, and Circular nine oblique fifty-eight. 

Was it a necessary war? Was it even a just war? Was it a 
famous victory? And if so, who won? 

The Committee on Administrative Tribunals and Enquiries 
(Chairman: Sir Oliver Franks) was appointed on November 1, 
1955, “fto consider and make recommendations on: (a) The 
Constitution and working of tribunals other than ordinary courts 
of law, constituted under any Act of Parliament by a Minister of 
the Crown or for the purposes of a Minister’s functions. (b) The 
working of such administrative procedures as include the holding 
of an enquiry or hearing by or on behalf of a Minister on an 
appeal or as the result of objections or representations, and in 
"particular the procedure for the compulsory purchase of land.” 
The Committee reported on July 15, 1957.1. The House of 
Commons debated the Report on October 81, 1957, and the 
House of Lords on November 27, 1957.2, A Government measure, 
the Tribunals and Inquiries Bill, which made statutory provision 
for some of the Committee’s recommendations, was introduced into 
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the House of Lords where it received its Second Reading on 
April 1, 1958, passed through Committee on April 22 and 29, 
was reported on May 18 and received its Third Reading on 
May 20.° The Bill received its Second Reading in the House Of 
Commons on July 8, 1958, was reported and received its Third 
Reading on July 25, 1958, with amendments which were agreed 
to by the House of Lords on July 28, 1958. The Biull received 
the Royal Assent on August 1, 1958. As will be seen, many other 
recommendations of the Committee were in principle adopted by 
the Government and put into effect by administrative devices 
such as circulars and by changes of practice. 

The Franks Report began by making some rather formal passes 
through the air without striking anything except poses—a little 
unreal though not altogether lacking in charm, as if the drafters 
thought there was a lot of stuff always said at this point, to 
be got out of the way and set down. I mean passages like the 
need “to seek a new balance between private right and public 
advantage, between fair play for the individual and efficiency of 
administration,” ‘f the procedures by which the rights of individual 
citizens can be harmonised with wider public interests,” ‘* finding 
a right relationship between authority and the individual >° (which, 
we are told, is a problem ‘‘ not confined to this country ” and has 
“ become a matter of concern on both sides of the Atlantic ’’), 
“the balance between the public interest which Administration 
promotes and the private interest which it disturbs,” ‘* govern- 
ment rests fundamentally upon the consent of the governed,” and 
so on,® in terms which look as though they were indicating the 
ideal solution (the ‘‘ balance,’”? ‘‘fair play,” ‘* harmonised,”’ 
‘right relationship ”) when in fact they are restating the problem 
or relying on comforting, meaningless and apparently indestructible 
constitutional fictions. Ministers of the Crown can do this turn 
better than most. The Home Secretary slipped in Magna Carta, 
the Bill of Rights, de Tocqueville and Blackstone, on moving the 
Second Reading of the Tribunals and Inquiries Bill. In half a 
column, he managed to speak of the tilting of the scales in favour 
of the State, of restoring the balance, of the arbitrary exercise 
of the growing powers of the State, of striking a just balance 
and of restoring to the individual citizen the protection to which 
he has always been and must always be entitled. The Attorney- 
General perhaps found breathing a little difficult at those heights,* 
so he started his reply to the debate by saying how much better 
the Conservative “‘ Rule of Law ’’ pamphlet was than the Socialist 
‘‘ Personal Freedom ” pamphlet, cocked a snook at Sir Hartley 
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Shawcross, answered some of the points made, and sat down 
without a peroration about power, balances or scales at all.’ 

The same sort of criticism—or, at least, doubt—applies to the 
Cémmittee’s ‘‘ general and closely linked characteristics ° which, 
they felt, should mark the special procedures they had to con- 
sider: the characteristics of openness, fairness and impartiality. 
Now this sounds well, even if it smacks a little of Calvin Coolidge’s 
preacher who was against sin. The Committee somewhat ponder- 
ously declares that if the procedures were wholly secret, the basis 
of confidence and acceptability would be lacking; that if the 
objector were not allowed to state his case, there would be nothing 
to stop oppression; and how, ask the Committee, can the citizen 
be satisfied unless he feels that those who decide his case come to 
their decision with open minds?* All this advances the matter 
but little further. For the procedures within the Committee’s terms 
were precisely those, and only those, for which Governments had 
provided a special statutory procedure in order, in the great 
majority of cases, to give expression to these characteristics. The 
Committee could have argued that since there is a right to a hearing 
before a man can be compelled to part with his property, so there 
ought to be a right to a hearing before an alien could be compelled 
to leave the country. Then their argument for openness, fairness 
and impartiality would have had much force. Or if they had ob- 
served that since openness, fairness and impartiality were required 
before a man was denied industrial injury benefit, surely Commander 
Marten was entitled to like consideration; then again the point 
would have been well worth making. There is the open side of 
administration and the closed side. The Committee was asked to 
consider only the open side. Minor improvements can there be 
made, many of which the Committee recommended. The main 
weakness of the whole inquiry, not that the Committee was 
remotely responsible for this, was that it was directed in exactly 
the wrong direction. The Committee was told, in short, to look at 
procedures which were predominantly open, fair and impartial and 
askéd to see if they could be made any more so. And the Com- 
mittee answered that they could in a few small ways. But into the 
closed, dark and windowless procedures the Committee was not 
asked to let air and light. 


i TRIBUNALS 


The crux of the attitude of the Committee to administrative tri- 
bunals is to be found in paragraph 40 of the Report, which, since 
it has been so often quoted, in and out of Parliament, should be 
put down in full: 
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‘“ Tribunals are not ordinary courts, but neither are they appen- 
dages of Government Departments. Much of the official evidence, 
including that of the Joint Permanent Secretary to the Treasury, 
appeared to reflect the view that tribunals should properly be 
regarded as part of the machinery of administration, for which 
the Government must retain a close and continuing responsibility. 
Thus, for example, tribunals in the social service field would be 
regarded as adjuncts to the administration of the services them- 
selves. We do not accept this view. We consider that tribunals 
should properly be regarded as machinery provided by Parliament 
for adjudication rather than as part of the machinery of administra- 
tion. The essential point is that in all these cases Parliament has 
deliberately provided for a decision outside and independent of the 
Department concerned, either at first instance (for example in the 
case of Rent Tribunals and the Licensing Authorities for Public 
Service and Goods Vehicles) or on appeal from a decision of a 
Minister or of an official in a special statutory position (for example, 
a valuation officer or an insurance officer). Although the relevant 
statutes do not in all cases expressly enact that tribunals are to 
consist entirely of persons outside the Government service, the use 
of the term ‘tribunal’ in legislation undoubtedly bears this 
connotation, and the intention of Parliament to provide for the 
independence of tribunals is clear and unmistakable.’ 

This paragraph is riddled with confusion. There is first the false 
distinction, however respectable in constitutional fiction, between 
the view of the ‘* Government ” and the intention of ‘* Parliament.”’ 
It may be a convenient form of shorthand to speak of a piece of 
Governmental policy enshrined in a statute as an expression of 
Parliamentary intention, though even that is dangerous because we 
can too easily slip into the dangerous fallacy of seeming to say that 
the legislature is an expression of the joint will of Commons and 
Lords instead of the expression of the will of the Queen in 
Parliament, which, if she will pardon the expression, is a very 
different dog. But when, as here, a contrast is being drawn between 
the Governmental view and the intention of Parliament on the 
purpose of a statutory provision, the shorthand is wholly mislead- 
ing. ‘Tribunals are not “‘ machinery provided by Parliament.’’ 
Parliament has not “‘ deliberately provided for a decision outside 
and independent of the Department concerned.” It is not true that 
the use of the term “‘ tribunal ” indicates that Parliament meant te 
provide for the independence of decision. It is the Government, 
the Department, which made all these rules. If we are trying to 
discover the real purpose for the establishment of tribunals and 
how far they were meant to be separate from the Departments, then 
it is the “* official ’? view of the Joint Permanent Secretary to the 
Treasury which is more likely to be historically accurate.* ‘This 


° For his Evidence, see Minutes of Evidence, Day 24, paras. 5711-88. 
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is not to suggest that the Committee was obliged to accept that 
view. But it would have been clearer to say ‘‘ We think tribunals 
should be more independent ” than to argue some theoretic notion 
of Parliamentary intention. 

Again, to say “‘ We consider that tribunals should properly be 
regarded as machinery provided by Parliament for adjudication 
rather than as part of the machinery of administration ’’ advances 
the real issue no further. The dichotomy is false. There is no 
reason why the machinery for adjudication should not be part of the 
machinery for administration. Indeed in one sense it must be pre- 
cisely that, however independent the tribunals are. 

But above all, the argument that tribunals were created pri- 
marily to ensure that decisions should be made independently of 
the Departments is not valid. The real advantages of tribunals and 
the usual reasons for their establishment are well known to be their 
cheapness, their informality, their expertness and the speed with 
which decisions can be obtained. Take some examples. Rent 
tribunals were set up because it was thought that the county court 
would have few of those advantages and because Mr. Bevan did 
not think it was necessary to have lawyers to decide questions of 
fact. Industrial injury disputes were in the hands of the courts. 
To say that they were taken out of those hands and given to an 
administrative tribunal in order to keep them away from the 
Department seems odd. Why not leave them where they were? It 
could still be argued that once the decision had been taken not to 
give the county court the power to fix reasonable rents and to take 
away jurisdiction in industrial injuries from the ordinary courts, 
then these decisions were entrusted to bodies separate from the 
Departments to ensure independence. But even this will not hold. 
Even if we accept that Departmental decisions would be as cheap, 
informal, expert and speedy (and there must be doubt about the 
speed at least), the truth was that the Departments did not want 
to be bothered with these decisions. And this for the most obvious 
of reasons: that the Departments did not mind what the decisions 
were, for no questions of policy were involved. Whether 12s. or 
15s. is a reasonable rent for two rooms in Islington; whether Mrs. 
Smith is entitled to a widow’s pension; whether Mr. Smith was 
injured by an accident arising out of and in the course of his 
employment—these decisions did not matter to the Department. 
They were not like decisions on compulsory purchase orders or 
“planning appeals or clearance orders, where the individual decisions 
shaped and reflected the policy. In most cases, the Departments 
made the regulations or put them in the Acts, and the scope of 
individual decisions was strictly limited. Rent tribunals were excep- 
tional but here the sheer size of the problem, the inevitability 
of decentralisation, and the inappropriateness of employing local 
authorities were overwhelming reasons for keeping the administra- 
tion out of the Departments. When policy questions looked as if 
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they might arise—as in classifications under the National Insurance 
scheme—then the decision was kept in the Department. 

All this is very far from the assertion that Parliament in “ clear 
and unmistakable ” terms provided for tribunals in order to ensute 
that their decisions should be independent of the Departments. 
The assumption still persists, despite the Donoughmore Committee, 
that Departments are avid for power; that they wish to have every- 
thing in their hands, principle and detail, policy and administra- 
tion alike. In practice, Departments are not so shortsighted. They 
may want the substance of power, the making of vital decisions, 
but they are frequently anxious to avoid responsibility for the appli- 
eation of principle and policy and happily use local authorities for 
this purpose—or administrative tribunals. Of course, Departments 
often try to have the best of both worlds and cannot always keep 
their hands off local authorities, especially when the latter are 
spending Government money. But with what relief do Ministers and 
Departments and Members of Parliament reply, to complaints about 
the allocation of council houses or the working of grammar school 
selection or the decisions of national insurance officers upheld on 
appeal, that this is something for which they are not responsible as 
“ Parliament ”—that so convenient abstraction—has vested the 
power and responsibility elsewhere. 

The desire to make tribunals more independent of the Depart- 
ments is traceable in many of the Committee’s more important 
recommendations, such as the establishment of two standing 
Councils to review the constitution and working of tribunals con- 
tinuously and to be appointed by and to report to the Lord Chan- 
cellor *°; the appointment of chairmen by the Lord Chancellor "; 
the appointment of members by the Councils**; and appeals not 
to lie, as a general principle, from tribunal to Minister. 

The Act does not go the whole way with these recommendations. 
It establishes one Council only. This has power “‘ to keep under 
review the constitution and working ” of tribunals and to report; 
to consider and report on any particular matters referred to it witk 
respect to tribunals. It has a Scottish Committee which consists 
of some Council members and some others. Reports by the 
Council, and references to it, are made by the Lord Chancellor and 
the Secretary of State for Scotland. The Council is to make an 
annual report which will be laid before Parliament.“ How this 
body works, what attitudes it adopts, what use it has, will depend. 
on its members. The chairman is Lord Reading, aged 70, Rugby 
and Balliol, and most recently (1958-57) Minister of State for 
Foreign Affairs. The other members are: The Hon. R. E. B. 


10 Cmnd. 218, para. 48. 

11 Para. 48. e 
12 Para. 49. 

13 Para. 106. 

14 Tribunals and Inquiries Act, 1958 (6 & 7 Eliz. 2, c. 66), ss. 1, 2. 
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Beaumont, T.D., aged 58, Eton and Christ Church, Conservative 
M.P. 1981-45, and amongst other things chairman of Montgomery- 
shire County Agricultural Executive Committee; D. B. Bogle, 
Writer to the Signet, a partner in a Scottish law firm; Sir Herbert 
Brittain, K.C.B., K.B.E., aged 65, who retired in 1957 as Second 
Secretary in the Treasury; H. Collison, member of the National 
Union of Agricultural Workers and chairman of T.U.C. Social Ser- 
vices Committee; Lord Cranbrook, c.B.E., aged 59, Eton and R.M.A., 
Woolwich, considerable local government experience, a Deputy 
Regional Commissioner 1940-45, chairman of a regional hospital 
board; Miss Vera Dart, 0.B.E., Labour member of L.C.C. and chair- 
man of the Children’s Committee, 1949-52; E. Milner Holland, 
C.B.E., Q.C. (about to be knighted), aged 57, Charterhouse and 
Hertford, chairman of the General Council of the Bar; Major- 
General Sir Aymer Maxwell, c.B.E., M.C., aged 48, Eton and Mag- 
dalene and a farmer; H. Wentworth Pritchard, aged 56, Charter- 
house and Balliol, a solicitor in one of the leading firms concerned 
with local government and other public law questions and a mem- 
ber of the Franks Committee; Viscountess Ridley, 0.B.E., associated 
with hospital work in Newcastle; -Lord Strathalmond, aged 71, 
chairman of British Petroleum, Director of Burmah Oi and 
National Provincial Bank, petrol adviser to the War Office; and 
H. W. R. Wade, Barrister-at-Law and a Fellow of Trinity College, 
Cambridge.” i 

What are we to say of these that has not been said before? It 
is a team of solid merit, considerable experience, outstanding ability 
in two or three of its members, and it bats down to number seven 
or eight (the list above is in alphabetical, not batting, order). It 
will regard administrative tribunals much as the Franks Committee 
and the Front Benches regard them. It would be idle to expect 
a body much differently composed. To revert to my first quota- 
tion, it is certainly capable of winning the battle of Blenheim. 
But its actual job is rather different. The principal function of 
the Council will be to look at the procedures of tribunals and to 
report how they can be improved.** That is certainly a fairly 
sizeable nut. But it needs a small and rather special sort of 
cracker. Not a steamroller. 

The refusal of the Government to accept the recommendation 
that the Council should appoint members of tribunals might look 
highly sinister and would indeed be sinister if the Committee’s main 
assumption were correct: that tribunals were established to secure 
independence from Departments. The Committee admitted that they 
had received no significant evidence that any Departmental influ- 
ence had in fact been exerted on members, but added, portentously, 


15 918 H.L.Deb. 1068-78; 596 H.C.Deb. 156-8; December 8, 1958. The Times, 
December 4, 1958. i 

16 The Council has a statutory right to be consulted before procedural rules are 
made (Tribunals and Inquiries Act, 1958, s. 8). 
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“ present practice can give no guarantee for the future.” *’ It is a 
little lame, when facts refuse to fit assumptions, to cling to those 
assumptions on the ground that the facts may change and later 
validate them. The effect of the Act is to empower the Lord 
Chancellor to produce a panel from which chairmen of many tri- 
bunals will be selected.** But the appointment of members remains 
in Ministerial hands though the Council is empowered to make to 
those Ministers ‘‘ general recommendations.” 1° A person’s mem- 
bership may not be terminated except with the consent of the Lord 
Chancellor, the Lord President of the Court of Session and the 
Lord Chief Justice of Northern Ireland, or any one of these, as is 
appropriate.*° Conceivably, and in a quite exceptional case, this 
may be a valuable provision. I wonder whether there has ever 
been an instance, in the last fifty years, where this provision would 
have proved useful. The difficulty is to find qualified persons to 
sit. If mistakes are made, the practice is to bear with them and 
then not reappoint. If the circumstances are such that it is im- 
perative that a member should cease to sit (for example, on his 
criminal conviction for a serious offence) and he refuses to resign, 
then dismissal would presumably follow; but this is not the sort of 
case in which the Lord Chancellor is likely to take a stand in 
defence of the citizen’s rights. The provision is a very big net to 
catch very small fry but perhaps worth having. 

The Council, deprived of executive power by the Act and made 
wholly advisory, can do little harm and may do some good. In 
the event, all these recommendations on tribunals amount to very 
little. Now that the shouting and the tumult have died away there 
is neither in the Act nor elsewhere (apart from the provisions about 
appeal to the courts and judicial review and the connected pro- 
vision that tribunals must give reasoned decisions, which are dis- 
eussed below) much that will noticeably affect the working of these 
bodies. This is for the most obvious and the best of reasons—that 
they were functioning well before the inquiry. Rent tribunals had 
caused some unrest, especially amongst landlords. There was np 
noticeable outcry that tenants, for whose benefit the legislation was 
passed, were being unfairly treated. The State was, in the years 
after 1945, interfering on a fairly large scale, through these tri- 
bunals, with the principle that when a commodity is in short supply, 
it should command a high price to the advantage of those who 
happen to own it. The interference was quick, drastic and effec- 
tive. Public-spirited men and women of ability and leisure who 
could no doubt have conducted these tribunals more openly, fairly 
and impartially, did not, perhaps fortunately, rush to offer their 
services. Local councillors and others in working-class areas where 
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the problem was greatest were probably biased in favour of rents 
which were within the paying capacity of tenants. Most other tri- 
bunals were accepted as efficient. The ordinary applicant for 
national assistance, national insurance, or industrial injury benefit 
did not hanker after his day in court. The T.U.C. certainly did not 
wish to have restored the supreme privilege of fighting cases to the 
House of Lords. Property owners did not like the basis of compen- 
sation but accepted the Lands Tribunal. The truth is that only a 
certain type of lawyer, politician and constitutionalist dearly loves 
our system of established courts. The man on the Clapham omni- 
bus and the man in the company’s Rolls are alike in this, that they 
would prefer to be driven in their respective vehicles to any arbi- 
trator or tribunal rather than to the courts. 

The tyranny of administrative tribunals has long been Con- 
servative and Liberal party propaganda at a certain level, and this 
useful and inevitable administrative device was a battlefield in the 
cold war before the recent firing started. The ammunition has now 
been largely expended. 


INQUIRIES 


The Committee early on in this Part of its Report attempted to 
cut the Gordian knot of conceptualism. It speaks of the ‘f adminis- 
trative ”’ and ** judicial ” views of the procedures and concludes that 
they cannot be classified as purely one or the other. ‘“‘ They are 
not purely administrative because of the provision for a special 
procedure preliminary to the decision—a feature not to be found 
in the ordinary course of administration—and because this proce- 
dure, as we have shown, involves the testing of an issue, often 
partly in public. They are not, on the other hand, purely judicial, 
because the final decision cannot be reached by the application of 
rules and must allow the exercise of a wide discretion in the balan- 
cing of public and private interests.” The Committee then rightly 
discards these categories as unhelpful and sets about applying the 
tests of openness, fairness and impartiality to the factual situations 
between Department and citizens, with a warning that the prin- 
ciple of impartiality cannot be applied in this context without 
qualification.?* 

We are dealing here with interference with property rights— 
mainly compulsory purchase and clearance orders, development 
‘plans and planning applications. The citizen whose land is directly 
affected is on the defensive. He is not seeking an advantage, as is 
the applicant for national assistance, or national insurance or 
industrial injury benefit. He is protecting himself against the 
demands of the State: that he must sell his land, that he may not 
build on it. His reaction is a cry which has echoed down the valley 
of the generations: ‘* I’ve been robbed.” To avoid being robbed he 
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will go to most lengths. He will bang any tub and beat any dog. 
Who shall blame him? 

It has not been my intention, by concentrating earlier on the 
aery-faeriness of the opening parts of the Committee’s Report, to 
suggest that they were incapable of coming to earth. Much the 
greater part of the Report is commendably practical. And nowhere 
did the Committee stamp more forcefully and more effectively on 
the hard ground that in paragraph 278: ‘‘ One final point of great 
importance needs to be made. The evidence which we have 
received shows that much of the dissatisfaction with the procedures 
relating to land arises from the basis of compensation. It is clear 
that objections to compulsory purchase would be far fewer if com- 
pensation were always assessed at not less than market value. It 
is not part of our terms of reference to consider and make recom- 
mendations upon the basis of compensation. But we cannot 
emphasise too strongly the extent to which these financial con- 
siderations affect the matters with which we have to deal. What- 
ever changes in procedure are made dissatisfaction is, because of 
this, bound to remain.”’ 

A landowner may feel strongly that the State should not take 
his field for school building. If he is a large farmer, he will be less 
worried than a small owner. But both will be incensed if they get 
less than its market value. The Government has now introduced 
legislation changing the basis of compensation and much of the 
agitation against procedures will disappear.. 

The notion of independence which so dominated the attitude of 
the Committee towards tribunals is echoed in their attitude to 
inspectors. The Report sets out the case for departmental and 
independent inspectors. The arguments for retaining departmental 
inspectors were four: first, that a Minister is responsible for the 
final decision which must often be influenced by consideration of 
Government policy; secondly, that the number of inquiries is 
sufficient to justify, or even make essential, a corps of full-time 
inspectors; thirdly, that the technicality of the considerations makes 
it advisable for an inspector to be constantly engaged in this work 
and therefore a member of the Department concerned; and fourthly 
that to establish a corps of independent inspectors, especially under 
the Lord Chancellor, would foster the impression that the process 
was judicial, that is, that the final decision was based solely on the 
evidence at the inquiry, and not including other policy matters, 
The case for independent inspectors was: first, that public con- 
fidence would be increased and the feeling removed that the scales 
are weighted against the individual; secondly, that the need far 
the inspector to be conversant with policy is exaggerated and that, 
anyway, the policy could be conveyed to an independent inspector. 
Thirdly, that several Departments employ independent inspectors 
and find this satisfactory; fourthly, that it would be less embarras- 
sing for Departments to give oral evidence before an independent 
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inspector; fifthly, that it would be less difficult to publish the 
report of an independent inspector and not so embarrassing for the 
Minister to give a contrary decision.?? 

Some of these arguments, both for departmental and for inde- 
pendent inspectors, are not very convincing. But the crux seems 
to be in this matter of policy. Policy is not merely a statement of 
considerations. It is vaguer than this and less easily reducible to 
writing. It is a climate, an attitude, an atmosphere. Whatever is 
done to inform independent inspectors of policy considerations 
cannot be the same as employing inspectors who are members of 
the Department which makes the policy. It is a mistake to believe 
that everything can be reduced to a form of words. Now the 
Committee recommended that inspectors should be placed under 
the control of a Minister not directly concerned with the subject- 
matter of their work and recommended that he should be the Lord 
Chancellor. The Report continues with these somewhat remarkable 
sentences: “Some may say that this would be a change in name 
only, but we feel no need to argue the point because we are con- 
vinced that here the appearance is what matters. This change, 
by no longer identifying the inspector in the minds of the objectors 
with the Department of the deciding Minister, would emphasise 
impartiality at an important stage of the adjudication and thus do 
much to allay public misgiving. We see in this no obstacle to the 
inspectors being kept in close contact with developments of policy 
in the Departments responsible for the subject-matter of the 
inquiries.”? ** Now what can this mean? The change is in name 
only, and the inspectors are to be kept in touch with policy; yet, 
it would emphasise impartiality. But if this emphasis on impar- 
tiality is false, the recommendation does not seem to be par- 
ticularly commendable. What does ‘f impartiality ° mean in this 
context? That the inspectors are concerned to get at the facts? 
But no criticism of them was made on this ground. That their 
recommendations should be impartial? What does this mean? If 
they are to be instructed on matters of policy, their recommenda- 
tions will be tinged by policy. The policy will be that of the 
Department, not of the Lord Chancellor, who has none. This 
recommendation begins to look like a false façade to “‘ allay public 
misgiving.” If the change is honest and real, then it cannot be a 
change ‘‘in name only.” If it is a change “‘ in name only ”’ then it 
should not be put forward as one to “ allay public misgiving.” 

There is great strength in the argument that to require inspectors 
to be appointed by the- Lord Chancellor is to give the false appear- 
ahce of a judicial process. It is obviously desirable that the actual 
proceeding at the inquiry should be fairly and properly conducted, 
according to the rules of natural justice. In this sense it should be 
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like a judicial process. But other characteristics of the judicial 
process are lacking: the inspector does not decide but recommends; 
the decision of the Minister will be influenced by policy. Any 
reform which manages to give a wrong impression of the nature and 
purpose of the local inquiry should not be proceeded with. Appoint- 
ment by the Lord Chancellor is not likely to increase the fairness 
of the hearing. No complaint is in fact made on that score. The 
Lord Chancellor is the appropriate person to appoint barristers. 
But he is not appropriate to appoint architects and surveyors and 
valuers. And it is not right that the impression should be given 
that he is, or that an architect appointed by the Lord Chancellor 
is, somehow and suddenly, a more fair-minded architect than when 
he is appointed by another Minister. Lord Silkin in a dissenting 
note argued that inspectors should continue to be appointed by the 
Minister of Housing and Local Government.** The Government 
rejected the recommendation that inspectors should be appointed 
by the Lord Chancellor, on the ground that the Minister of Housing 
and Local Government has to arrange between 5,000 and 6,000 
inquiries a year, that this must be done promptly and that inspec- 
tors must be fully au fait with the Minister’s position. Another sop 
is thrown to Cerberus here. For the Government has stated that the 
Minister will appoint after consultation with the Lord Chancellor 
whose consent will also be needed for dismissals.** Even Cerberus, 
who seems to have been a many-empty-headed animal, would 
refuse that offering. 

Dealing with procedure at the inquiry, the Committee recom- 
mended that whether proposals are initiated by a Minister or by a 
local or other authority there should be a statutory requirement that 
the proposals should be fully explained and supported by oral 
evidence at the inquiry; and that Government Departments should 
be required to give evidence.*® This last recommendation was to 
meet the widespread criticism of the fact that the Ministry of Agri- 
culture, Fisheries and Food often does not give oral evidence to 
support their opinion of the agricultural merit of the land In 
question. 

A great deal of discussion took place before the Committee on 
whether inspectors’ reports should be published. The arguments 
in favour of publication were: first, that the affected citizen should 
know what the inspector has said to the Minister; secondly, that 
publication would serve to make the procedures and ministerial] 
powers better understood; thirdly, that it might encourage the 
Minister to bring forward more evidence at the inquiry so that the 
chances of his having to disagree with the inspector would be 
reduced; fourthly, that if publication led to correction of fact, this 
24 p. 100. 
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is better than an appeal on fact; fifthly, that the Ministry of Educa- 
tion publishes the reports of inspectors without any apparent 
embarrassment.*” Against publication, it is said, that the report 
of the inspector is only one of the relevant matters which the 
Minister must consider and to publish it might give a misleading 
impression; secondly, that the Minister would be put in an 
embarrassing position if he had to disagree with his inspector’s 
recommendation; thirdly, that there is no widespread demand for 
publication which would be expensive; fourthly, that publication 
would lead inspectors to be less frank in their reports; fifthly, that 
a report, which must be a summary, would be unlikely to satisfy 
all parties that they had been adequately reported.*® 

The Committee recommended that the reports should be pub- 
lished. But they made a distinction. That part of the inspector’s 
report which sets out the facts should be available as soon as pos- 
sible after the inquiry to enable those concerned to suggest to the 
inspector corrections of fact. The whole report, with recommenda- 
tions, should accompany the Minister’s letter of decision and should 
also be available on request.** 

These recommendations seem to be fair and sensible. The deci- 
sion letter will presumably set out, more fully than it does now, 
the policy considerations, especially if these lead the Minister to a 
conclusion contrary to the imspector’s recommendation. The 
opportunity to correct facts is proper. The main objection urged 
by the Departments was the possible embarrassment to the 
Minister. It is not easy to see why this should be so. And, in any 
case, there is no reason why Ministers should not be embarrassed. 
It would be a sad day when we decided to withhold publicity in 
order to protect Ministers. The revelations of the evidence in the 
Crichel Down affair are fresh in our minds. If civil servants are 
really capable of covering up to that extent, then the flush of 
embarrassment should be whipped into a hot blaze of positive dis- 
comfort. Lord Silkin dissented from the recommendation and 
thought that inspectors’ reports should remain confidential, though 
he was in favour of the factual part of the report being open to 
correction.*° 

The Government agreed that inspectors’ reports should be pub- 
lished. Or, more precisely, said: ‘* The letter informing the parties 
of the Minister’s decision will in future, in addition to describing 
the site and summarising the main points put at the inquiry, state 
the inspector’s findings and his recommendation (if any) and then 
give the Minister’s decision with reasons. If the Minister does not 
accept the inspector’s recommendation, the letter will say why. 
The letter will also state that any recipient may obtain a copy of 
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the inspector’s report if a request for it is made within one month 
of the date of the letter.” ? The inspector’s “ findings and his 
recommendation (if any) ’’ may well be excerpts from his report to 
the Minister and not the whole report. One wonders, also, whether 
positive, formal, and stated recommendations will be less frequently 
made now they are to be published and whether the inspector may 
be more reluctant to make recommendations which, he suspects, 
may be controversial in the Department, and which ‘‘ the Minister ”’ 
might not accept. 

The Government have not accepted the idea of separating the 
inspector’s factual findings and giving an opportunity to correct 
facts. On the other hand a statutory duty has been laid on Ministers 
to give reasons for their decisions if these follow a procedure which 
required or could have required a statutory inquiry. And these 
reasons become part of the decision and are incorporated in the 
record (so that certiorari will lie if they reveal errors of law).*? 

The Act has little to say about administrative procedures. Sec- 
tion 1 (1) (c) empowers the Council ‘to consider and report on 
such matters as may be referred [to it by the Lord Chancellor and 
the Secretary of State for Scotland], or as the Council may deter- 
mine to be of special importance, with respect to administrative 
procedures involving, or which may involve, the holding by or on 
behalf of a Minister of a statutory inquiry, or any such procedure.’’ 
The meaning of the last four words is not altogether clear. Do they 
mean that the Council may report on some aspect of an administra- 
tive procedure which they determine to be of special importance 
even if no statutory inquiry is associated with it? If so, this 
breaks through the restrictive terms of reference of the Franks 
Committee. Section 11 deals with the extension of supervisory 
powers of superior courts and is referred to below. Section 12 
requires a Minister, notifying a decision taken by him after the 
holding by him or on his behalf of a statutory inquiry (or where 
he could have been required to hold an inquiry), to furnish a state- 
ment of the reasons for the decision if so requested. The statement 
may be refused, or the specification of the reasons restricted, on 
grounds of national security, and the Minister may refuse to 
furnish the statement to a person not primarily concerned with the 
decision if of opinion that to furnish it would be contrary to the 
interests of any person primarily concerned. Statements of reasong 
under this section or any other statutory provision form part of 
the record of the decision. 

Most of the changes made as a result of the Franks Report 
relating to administrative procedures are to be found in circulars 
issued by Government Departments and of these the most important 
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is Circular No. 9/58 of the Ministry of Housing and Local Govern- 
ment. This relates to Ministerial inquiries into compulsory pur- 
chase and clearance orders and into applications for planning 
permission. In summary, it requires a local authority proposing to 
acquire land compulsorily to set out in writing the reasons for its 
proposals and to make these available to those affected as early as 
possible; it emphasises the need for a planning authority to state 
fully its reason for refusing a planning application; and for those 
appearing for a local authority at an inquiry to do everything they 
can to ensure that the proposals or objections are fully understood 
and properly supported; ‘‘ where the Minister is himself the initiat- 
ing authority, he will make available a statement in writing before 
the inquiry, and a representative from the Department will be 
available at the inquiry to explain the proposal and to answer 
questions in elucidation of it’’**; departmental witnesses will also 
appear when a Department has expressed positive views for or 
against a proposal—and this can include witnesses from the Ministry 
of Agriculture, Fisheries and Food; the provision concerning the 
Minister’s decision and the publication of reports has been set out 
above. 

The main purpose of this Circular is to make clear to local 
authorities that anyone whose interests are affected by decisions or 
proposals of an authority and who wishes to exercise his rights to 
object or to appeal should know in full the case he has to meet. 
Hitherto, the amount of information given by local authorities 
before an inquiry has varied. Administratively, the question has 
been one of public relations. In planning cases, most authorities 
would, if approached, seek to help individuals to frame their 
applications in ways which could be accepted unless there was no 
room for compromise. In cases of compulsory purchase the reasons 
for the proposals will be the need for housing or school building or 
other function and the particular suitability of that individual’s 
jand. These reasons were made clear at the inquiry, if not before. 
it is obviously an improvement that they must now be stated before 
the inquiry, though it is doubtful if the earlier system in practice 
worked injustice. The requirement that the Ministry of Agriculture 
should be represented at the inquiry is wholly to the good. The 
putting in of letters and statements was unsatisfactory. 

Room for improvement in the administrative practices of local 
authorities, particularly in their relations with individual members 
of the public, is still considerable. Since 1945 there have been 
spasmodic efforts to persuade authorities that they can only gain 
from greater publicity and better public relations but these efforts 
have not had permanent results. The Council on Tribunals is to 
look at rules of procedure for inquiries in due course. But what is 
needed is a close examination of the administrative methods of a 
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large number of particular authorities—an examination which 
would be quite incomplete if that part of the whole process centred 
on the inquiry were alone regarded and, incidentally, an examina- 
tion which obviously the Council is not fitted to undertake. 


APPEAL AND JUDICIAL REVIEW 


The Franks Report said: ‘‘ The existence of a right of appeal is 
salutary and makes for right adjudication. Provision for appeal 
_is also important if decisions are to show reasonable consistency. 
Finally, the system of adjudication can hardly fail to appear fair 
to the applicant if he knows that he will normally be allowed two 
attempts to convince independent bodies of the soundness of his 
case.” 34 There is a touching sancta simplicitas about that last 
sentence, combined with an unconscious sophistication. One is left 
with the picture of a Gloucestershire farmer, whose land has been 
compulsorily acquired and who has been faced with a district 
valuer’s figure for compensation which he regards as confiscatory, 
- going to the Lands Tribunal and losing; he is met by a sympathetic 
well-wisher who comforts him with these words: “‘ Ah well, you 
have been allowed two attempts to convince independent bodies 
of the soundness of your case. At least I know that the system of 
adjudication can hardly fail to appear fair to you.’’ Does the 
farmer reply: ‘* You are quite right. I have been robbed but am 
filled with admiration for the system ’’? 

Life and human nature are, I think fortunately, not like that. 
A man wants what he considers to be his ‘‘ rights.’’ And if he 
feels deeply enough and is determined enough, he will fight every 
way to get them. But if finally he loses, he will condemn the law 
and, deprived of his substance, will not rejoice overlong at the fair- 
ness of the procedure. Indeed, be would regard the distinction as 
sophistry. Colonel Wintle in a celebrated recent case had two 
attempts to convince independent bodies (the Chancery Division and 
the Court of Appeal) of the soundness of his case. He failed. And 
even after his success before the third independent body I doubt 
if he is today really impressed by the system of adjudication. 

No. The problem must be seen less sentimentally and in terms 
of administrative or judicial finality. There are, of course, advan-. 
tages in appellate bodies and, as the Franks Committee says, two 
of these are that it makes for right adjudication (which I take to 
mean that the existence of a right of appeal makes tribunals of 
first instance take more care) and can in some cases make for 
consistency. Since the greater part of most problems which are 
found in courts or tribunals are questions of fact, the first instance 
body should be composed and empowered to determine these 
questions. The appellate body will only in rare cases wish to 
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dispute the findings of fact. But it may wish to dispute the inter- 
pretation of those facts. The Franks Committee would give a 
general right of appeal—fact, law and merits—to an appellate 
tribunal but not an appeal on fact to the courts. The Committee 
was ‘‘ firmly of the opinion that all decisions of tribunals should be 
subject to review by the courts on points of law.” 3° 
At present, the Divisional Court of the Queen’s Bench Division 
has power to review decisions by means of the prerogative orders of 
certiorari, prohibition and mandamus. This review extends to 
cases where the tribunal has acted in excess of jurisdiction, or where 
the basic rules of a fair hearing (the rules of natural justice) have 
not been followed or where there has been an error of law on the 
face of the record. The first two grounds need not detain us. 
The third ground is more difficult. It is important where a tribunal 
gives its decision and its reasons; and where that decision and those 
reasons—forming the record—involve a question of law. For 
example, if the tribunal says: ‘‘ We decide against the claimant 
because section 14 (8) of the Act, in our interpretation, is limited 
to men and does not extend to widows,’’ this is a question of the 
meaning of statute and is therefore a question of law. It would be 
argued before the Divisional Court that this interpretation was 
wrong and if the court agreed, certiorari would issue to quash the 
tribunal’s decision. Again, a statute which established a tribunal 
might provide for a right of appeal on a point of law to some other 
body, perhaps the courts or a nominated judge, or some other tri- 
bunal. The phrase ‘“‘ appeal on a point of law ” includes the three 
grounds on which the prerogative orders will issue. It goes further 
and, for example, can be founded on errors of law, such as absence 
of evidence, elsewhere than in “‘ the record ” of the decision. Now 
the Committee recommended that from decisions of tribunals there 
should generally be a right of appeal to the courts on points of 
law. From this the Committee would exclude the decisions of the 
National Insurance and Industrial Injuries Commissioners and those 
‘of the National Assistance Appeal Tribunals. But the Committee 
emphasises that the remedies by way of certiorari, prohibition and 
mandamus should continue to be available.** 

We can perhaps agree that it is desirable that the courts should 

be able to quash decisions of tribunals where they have exceeded 
their jurisdiction and dealt with matters they have no power to 
*deal with, or where they have failed to give a proper and fair 
hearing. But it is less obvious, as a generalisation, that the courts 
should always have power to review where the question is one of the 
meaning of regulations. Where this is the case, as for example in 
national insurance and industrial injuries matters, the Acts almost 
always provide for a final appellate tribunal consisting of an eminent 
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lawyer. Thus the Commissioner in those matters I mentioned is 
regarded as at least equal in questions of law as a county court judge 
—whose salary is in fact less than that of the Commissioners—and 
perhaps of the status of a judge in the Queen’s Bench Division of 
the High Court. The Industrial Injuries Commissioner replaced the 
courts as a matter of history. Moreover, in his field, such a person 
is a greater expert than any judge could be. Why then should the 
view of a High Court judge of the meaning of the statutes and 
regulations in that field be better than his? Wherever we find an 
administrative tribunal, as an appellate body, presided over by such 
an expert, we should exclude the courts. For, ex hypothest, we 
wish to retain the other advantages of speed, informality and cheap- 
ness. The Committee did propose that no appeal on a point of 
law should le from the Commissioners, or from the National 
Assistance Appeal tribunals, to the courts. But the Committee 
insisted that the remedy by way of certiorari should be retained. 
This means that whenever an error of law on the face of the record 
is alleged, the point can be taken to the courts. And since the 
Commissioners wish to state their reasons, for the purpose of build- 
ing up a body of case law, and do publish very many of their 
decisions with reasons, there is a great danger that the courts will 
be able to review a great number of their decisions. This could 
mean, in the case of industrial injuries, a return to the old days, 
regarded as bad by both sides of industry, where the question 
whether an accident arose ‘f out of and in the course of employ- 
ment ’’ once more comes to be decided by the courts. 

The Act followed the Committee’s recommendations. In effect 
it provided that whenever a party to proceedings before a tribunal - 
was ‘* dissatisfied in point of law ’’ with a decision of the tribunal, 
he could either appeal to the High Court or require the tribunal 
to state and sign a case for the opinion of the High Court. Rules 
of court are to be made in elaboration of this provision. National 
assistance appeal tribunals, national insurance and industrial 
injuries tribunals are excluded; others are not covered because, 
generally, there already exists a similar right.*” Further, the Act 
provides that any provision in an Act that any order or determina- 
tion shall not be called into question in any court, or any provision 
which by similar words excludes any of the powers of the High 
Court, shall not have effect so as to prevent the removal of the 
proceedings into the High Court by order of certiorari, or tos 
prejudice the powers of the High Court to make orders of 
mandamus.**® This provision, of course, only operates on provisions 
in Acts passed before the commencement of the Tribunals and 
Inquiries Act itself. The High Court had already reviewed decisions 
statutorily declared to be “ final.’’ But the new provision is wider 
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than that. On the other hand, by far the most common use of 
phrases excluding review occurs where an order (such as a compul- 
sory purchase or clearance order) is made challengeable by special 
statutory application to the High Court within six weeks on the 
grounds of ultra vires or failure to follow a prescribed procedure. 
And these cases are expressly excluded from the operation of the 
new provision. Its effect will therefore be small.** 

An opportunity has been missed. If the Committee could have 
got away from the traditional belief in the supreme fitness of the 
courts to determine all that falls within that vague phrase ‘‘ ques- 
tions of law,” they might have been able to simplify the system 
greatly. It would have been possible to provide for appeals on law, 
fact and merits from one tribunal to another and to have left with 
the courts the two matters of excess of jurisdiction and breach of 
the rules of natural justice (for the control of which a simpler pro- 
ceeding than certiorari or prohibition might have been devised). 
But now we have the worst of both worlds. Appeals from one 
tribunal to another (and this perhaps to be extended), certiorari 
and prohibition for the defects which fall within their scope, the 
action for a declaration with its glorious though partly unrevealed 
future, and a general right of appeal on points of law to the courts. 
We shall soon be asking in those words of the poet which seem to 
be more and more applicable to administrative powers in these 
days of freedom or reaction, as you prefer: 


‘ You use the snaffle and the curb all right 
But where’s the bloody horse? ?” 


CONCLUSION 


The area covered by the Committee’s recommendations, the pro- 
visions of the Act, and other Government action is considerable 
and I have not tried to cover every square foot. The Government 
has said that it could not accept four of the Committee’s recom- 
mendations: the first was a recommendation that the legal aid 
scheme should be extended to formal and expensive tribunals and 
to final appellate tribunals*°; the second was that the National 
Health Service Tribunal should in general sit in public *’; the third 
was that Ministers should make policy statements before inquiries *?; 
and the fourth was that some planning decisions should be delegated 
to inspectors.“ Of these the first and third are important. As the 
"Government accepted in principle the recommendation that the 
right to legal representation should be curtailed only in the most 


39 Contra Lord Denning who called this section “a new Declaration of Rights ” 
and the one which would ‘‘ do most to maintain our liberties '’ (208 H.L.Deb. 
601, April 1, 1958). 
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exceptional circumstances,‘* to refuse legal aid is illogical and 
unfortunate. The reason given by the Lord Chancellor for not 
making preliminary policy statements was that the objector could 
then think his case was prejudged and would come to the inquiry 
without much hope. This is disingenuous. The fact is that policy 
considerations sometimes do prejudge cases and an objector has 
little chance of success. Why should he not know this? He may 
still succeed as the exception. The Lord Chancellor continued: 
“ The way I prefer to deal with it is for the Minister to make 
available a collection of his policy decisions in general matters. 
May I take, for example, the question of a petrol station? He 
may say that the limits have been reached in regard to roads where 
new petrol stations might be erected, or something like that. But 
to try to say “‘ This is my policy in respect of a specific applica- 
tion ” is, I think, very difficult and might do exactly the opposite 
of what we want to do.’’*® This is rather baffling, and seems to 
suggest that the Lord Chancellor missed the point. Obviously to 
make some vague remark about limits having been reached would 
be useless. On the other hand, no one is suggesting that the 
Minister should say ‘‘ In the case of this application for this petrol 
station, my policy is so-and-so.’’ The sort of statement which was 
surely envisaged was, for example: ‘‘ The road is in a green belt 
and there are already ten petrol stations within a radius of ten 
miles. My general policy is not to permit new petrol stations in 
green belts in such circumstances.’ Now the applicant has some 
idea of where he stands. But he is not precluded from seeking to 
persuade the Minister that in this case there ought to be an eleventh 
petrol station. Of course, this would require the Minister to work 
out certain planning criteria. On past experience this might be 
considered a dangerous innovation. 

I have not sought comprehensively to list all the ways in which 
the Government has implemented, in part or in whole, many of the 
Committee’s recommendations. No reference has been made, for 
example, to the provisions of the Agriculture Act, 1958, or the 
new Town and Country Planning Bill. It would be kind if some 
M.P. would put down a Question asking for this comprehensive 
statement. My main reason is not idleness but a decision not 
to deal in detail with recommendations on individual tribunals. 

The opposing armies remain in the field, for this battle on 
administrative procedures is part of a larger and perpetual warfare, , 
that between individual interests and the State, with the State 
appearing to the individual sometimes as an overbearing tyrant and 
sometimes as a reluctant benefactor. At the time of the Donough+ 
more Committee there was a considerable opinion among left-wing 
apologists and politicians that the traditional bias in favour of 
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private property rights ought to be strongly challenged and that 
the courts, as the old upholders of those rights, were to be regarded 
with some suspicion. It seems to me that this movement, which 
found perhaps its clearest expression in the town and country 
planning legislation of 1947, has greatly declined in power and 
evidence of this decline can be seen in the refusal of the Labour 
Opposition to vote against the Second Reading of the present Town 
and Country Planning Bill. If this is so, then the Franks Report 
and its consequences will be remembered as old Kaspar remembered 
Blenheim, not indeed for its indiscriminate massacre (the Franks 
Report rolled no heads) but for the contrast between the noise and 
tumult of the battle and the relative unimportance of the argument 
which was its cause. There could have been a great battle on 
great issues. And then the consequences might have been consider- 
able. But this did not happen and, in twenty-five years’ time, one 
whose father was engaged, as was Kaspar’s, may look back and 
Bay: 
“ But what they fought each other for, 
I could not well make out; 
But everybody said,’’ quoth he, 
“ That *twas a famous victory.”’ 


J. A. G. GRIFFITH.* 


* Reader in English Law in the University of London. 


THE PROBLEM PROMISSORY NOTE: 
A QUESTION OF ESTOPPEL 


THe PROBLEM STATED 


. WHERE the maker of a promissory note payable on demand has paid 
or otherwise discharged it but allows it to remain in the hands of 
the payee who subsequently indorses it for value to an innocent 
party, can the latter maintain an action on the note against the 
maker of it? ? $ 

A sound moral answer to the question is provided by Ashurst J.’s 
. dictum in Lickbarrow v. Mason? that ‘‘ whenever one of two 
innocent persons must suffer by the acts of a third, he who has 
enabled such third person to occasion the loss must sustain it,” 
but this maxim is now so crippled by qualifications that it remains 
at best no more than a common-sense basis for the sophisticated 
modern. doctrine of estoppel. The search for the legal answer to 
the riddle, however, is complicated by the fact that an adequate 
solution cannot be found in the usual quarters, neither purely 
within the sections of the Bills of Exchange Act *—for the problem 
posed appears to be a rare casus omissus—nor in the decided cases 
which, apart from obiter dicta by Lord.Esher in Glasscock v. 
Balls* and Smith and Collins L.JJ in Nash v. de Freville,® give 
little direct assistance, nor again in the leading textbook—Chalmers 
on Bills of Hachange—which is misleading on this particular point. 
It will be suggested in this article that the doctrine of estoppel is 
the key to the conundrum and that the “‘ holder in due course ”’ 
is entitled to succeed, but first the decks must be cleared of possible 
arguments in favour of the maker of the note whose carelessness 
in allowing it to remain in the hands of the payee after it had been 
discharged by payment must surely be condemned alike by the 
law and the dictates of commercial practice. . 

Section 86 (1) of the Act declares that ‘‘ where a bill is 
negotiable in its origin it continues to be negotiable until it has 
been l 

(a) restrictively indorsed, or, 

(b) discharged by payment or otherwise.” 

1 The indorser of the note is, of course, precluded by s. 55 (2) (c) of the Bills 
of Exchange Act from denying to his immediate or a subsequent indorsee that 
‘the bill was at the time of his indorsement a valid and subsisting bill and 
that he had then a good title thereto.’' The maker of a promissory note is, 
however, the principal debtor on the instrument: Chartered Bank v. Dickson 
(1870) L.R. 8 P.O. at p. 580. f e 
(1787). 2 T.R. 63; 1 Smith’s L.C. (18th ed.), p. 708. 


1882 (45 & 46 Vict. c. 61), hereafter referred to as the Act. 
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Section 29 (1) defines a holder in due course as a person ‘‘ who 
has taken a bill, complete and regular on the face of it, under the 
following conditions, namely: 


(a) that he became the holder of it before it was overdue, and 
without notice that it had previously been dishonoured, if 
such was the fact; 

(b) that he took the bill in good faith and for value, and that 
at the time the bill was negotiated to him he had no notice 
of any defect in the title of the person who negotiated it.” 


The main argument for the maker of the note will rest on a 
strict literal interpretation of section 86 (1). It will be argted that 
once a bill has been paid and discharged it ceases to be negotiable, 
in terms of section 86 (1), and loses the character of a “ bill,”’ and 
cannot, therefore, fall into the hands of a holder in due course 
who is defined in section 29 (1) as the taker of a “‘bill.”’ This 
argument is best summarised in the words of Chalmers who says: 
“ Payment and other discharges are sometimes spoken of as 
equities attaching to a bill, but this seems incorrect—they are 
rather grounds of nullity. That which purports to be a bill is no 
longer such; it is mere waste paper.” If this is merely a more 
emphatic way of stating that a bill when paid or otherwise 
satisfied is ‘‘ discharged,” the statement is free from objection; 
but if, as one suspects from the description of a discharged bill 
as ‘* waste paper,” the learned author implies that a holder in due 
course cannot in any circumstances (even by estoppel) acquire 
rights on a discharged bill, the statement is unsupported by 
authority and is, it is submitted, incorrect in relation to the special 
case of a promissory note payable on demand, which does not 
appear to have been clearly contemplated by the draftsmen of the 
Act. Then again at page 185 Chalmers says: “f A bill is discharged 
when all rights of action thereon are extinguished. It then ceases 
to be negotiable, and if it subsequently comes into the hands of 
a holder in due course, he acquires no right of action on the 
instrument.’ Four cases are cited for this proposition—Harmer v. 
Steele,’ Burchfield v. Moore, Burbridge v. Manners? and Cundy 
y. Marriott \—but on a close examination of these cases it will be 
seen that in only one of the four was the plaintiff a holder in due 
course and only a dictum in that case lends even a semblance of 
gupport to the latter half of the proposition. 

There are three objections to a strictly legalistic approach to the 
problem. In the first place, insistence on the rigid application of 
section 86 (1) in the special case of a promissory note payable on 
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demand which has been discharged but allowed to remain in 
circulation, leads to a conflict between section 86 (1) and section 
29 (1) which is avoidable if the problem posed in this article 1s 
treated as a casus omissus. Secondly, while the cases cited by 
Chalmers do not bear out his proposition that a holder in due course 
cannot in any circumstances sue on a discharge bill or promissory 
note, obiter dicta in at least two cases support the rights of a holder 
in due course of such a note, although the question does not appear 
to have arisen directly in a single reported decision. Thirdly, if 
the problem considered in this article cannot be solved by recourse 
to the provisions of the Bills of Exchange Act the doctrine of 
estoppel is at hand to bridge the gap. 


The privileged status of a holder in due course is accorded only 
to those holders of a bill or promissory note who are able to satisfy 
the exhaustive conditions enumerated in section 29 (1). The bill 
must be ‘‘ complete and regular on the face of it’? and be taken 
“ before it was overdue” and “ without notice that it had 
previously been dishonoured ” (if such was the fact), “‘in good 
faith ”? and ‘‘ for value ” and “‘ without notice of any defect in the 
title of the person who negotiated it.’ Thus, it is true to say, 
with two exceptions, that where a bill has been properly discharged 
by payment or otherwise there cannot possibly be a holder in due 
course of such a bill, for the discharge is either proclaimed on 
the face of the bill or the bill contains a warning which, by putting 
the holder on inquiry, precludes him from claiming the status 
accorded by section 29 (1). For instance, the Act provides that a 
bill may be discharged in four ways beside payment and the 
methods of discharge known to the common law. A bill or note is 
discharged when after maturity the acceptor of a bill (or maker of 
a note) becomes its holder +1; or when at maturity the holder of a 
bill absolutely and unconditionally renounces, in writing, his rights 
against the acceptor ™; or where the bill is intentionally 
cancelled 13; or where there has been a material alteration of the 
bill, provided in the latter case that a holder in due course is nat 
affected unless the alteration is apparent on the face of it.* It is 
extremely unlikely that an attempt will be made to negotiate a 


11 gs, 61. 

12 g. 62. 

13 g. 63. 

14 8, 64. This section reads as follows: ‘‘ Where a bill or acceptance i 
materially altered without the assent of all ies liable on the bill, the bi 
is avoided, except as against a party who has himself made, authorised, or 
assented to the alteration, and subsequent indorsers: Provided that where a 
bill has been materially altered, but the alteration is not apparent, and the 
bill is in the hands of a holder in due course, such holder may avail himself of 
the bill as if it had not been altered; and may enforce payment of it according 
to its original tenor. The moment the alteration takes place the bill is 
ep aa and, therefore, in terma of s. 86 (1), ceases to be negotiabla, but 
the rights of a holder in due course sre not affected. Thus, it is clear from 
this section that it is not a contradiction in terms to speak of a holder in due 
course of s discharged bill. 
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bill which has been discharged and marked in the foregoing manner. 
With regard to discharge by payment the Act provides that for 
payment to operate as a discharge it must be payment in due 
course, i.e., at maturity. Thus where a bill is issued payable 
at a future date, payment in anticipation of that date, although 
it is valid inter partes, does not affect the rights of a bona fide 
holder for value who acquires the bill before it is due.** In such 
a case the rights of the immediate parties to the bill are extinguished 
by the prior payment, but the bill itself remains valid. On the 
other hand, the taker of a bill which has been negotiated after it 
became due is not a holder in due course; ‘‘ he is a holder with 
notice, and for this reason: he takes a bill which on the face of it 
ought to have got home and been paid.” Y It is clear law that 
besides payment and the methods of discharge provided by the 
Act, a bill or note may be discharged in various other ways, such 
as by merger, satisfaction, waiver, novation and release, which 
would, at common law, suffice to extinguish the obligations arising 
out of a contract. For instance, the taking of a co-extensive 
security of a higher nature for a bill or note merges the remedy 
on, and operates as a discharge of, the inferior instrument.” 
Although the holder of a bill is entitled to receive money, when 
the time of payment comes he may, if he chooses, receive satis- 
faction in any other form, e.g., by accepting a horse. ‘“* Any 
satisfaction which would operate as a discharge in the case of an 
ordinary contract to pay money is equally effectual in the case of 
a bil.” But whereas premature payment, or any other 
premature discharge is, of course, valid inter partes, it does not 
operate as a discharge of the instrument itself.*° 

In all the foregoing cases, where there has been a valid discharge 
of the bill itself, as opposed to a discharge of the parties to it, the 
fact is evident on the face of the bill or there are attendant 
circumstances which serve to put a subsequent holder on his guard. 
But the odd case which falls outside the pattern is a promissory 
aote payable on demand, for such a note is a continuing security 
payable at any time after issue, and when it has been paid it is 
deemed to have been paid at maturity.” However, where it has 
been paid and subsequently, without coming back into the hands 
of the maker, has been indorsed to a bona fide holder for value, 
the holder is, within the terms of section 29 (1), a holder in due 
course, for although the note has in fact been properly discharged 
it carries no warning on the face of it and, unless it has been in 
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circulation for a very long time,* gives the holder no hint that 
it might have been paid and discharged.* Section 86 (1) merely 
states that a discharged bill ceases to be negotiable, but it cannot 
be denied that to all outward appearances it remains a ‘‘ bill,” for 
a ** bill’? is defined formally in section 8 (1) as ‘f an unconditional 
order in writing, addressed by one person to another, signed by the 
person giving it, requiring the person to whom it is addressed to 
pay on demand, or at a fixed or determinable future time, a sum 
certain in money to or to the order of a specified person, or to 
bearer.’ Subsection (2) declares that “f An instrument which does 
not comply with these conditions, or which orders any act to be 
done in addition to the payment of money, is not a bill of 
exchange.” Now, negotiability is undoubtedly the outstanding 
characteristic of a bill of exchange, but nowhere in the Act is it 
stated that a bill which ceases to be negotiable also ceases to be a 
bill.24 The distinction is important for although, as we have 
seen, in nine cases out of ten section 86 (1) and section 29 (1) . 
work in perfect harmony because in those cases there cannot 
possibly be a holder in due course of the discharged bill, in the 
exceptional case of a promissory note payable on demand the 
holder of it is entitled to claim the benefit of the status of a holder 
in due course by insisting on a strict interpretation of section 
29 (1), and to assert that section 29 (1) overrides section 86 (1).7° 
In other words, although the note which came into his hands 
had ceased to be negotiable when it was discharged by payment, 
he is, nevertheless, a holder in due course. This argument, it is 
submitted, is plainly consistent with the general policy of section 
29 (1), for the rationale of the rule embodied in that section lies 
in the manifest unfairness of penalising a bona fide indorsee, by 
depriving him of his right of action on the note or bill, on the 
occurrence of an event which he could not reasonably be expected 
to have known or discovered. The section is clearly designed to 
safeguard the rights of an innocent holder who has been misled 
by the appearance of a bill or note into believing that it was 
genuine; if the point and purpose of the section are to protect the 
blameless victim of deception then, a fortiori, it should make no 
difference in principle that what appears to be genuine turns out 
to be spurious. 

None of the cases cited by Chalmers adversely affects the 
argument set out above. Harmer v. Steele?’ dealt with a bill 
of exchange drawn by W on, and accepted by, the defendants, 


22 g, 86. In Brooks v. Mitchell (1841) 9 M. & W. 18, a promissory note payable 
on demand in circulation fifteen years after issue was held not to be overdue. 

23 In Oripps v. Davis, Parke B. recognised and appreciated the unique position 
of the holder of a promissory note pa pabis on demand. Bee also Lord Kenyon 
in Brown v. Davies (1789) 8 T.R. 8 

24 Tt is significant that in s. 210 of the New York Negotiable Instruments Law 
the definition of & bill ıs confined to negotiable bills. 

25 See s. 88 for the rights of a holder in due course. 46 (1849) 4 Exch. 1. 
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payable to the order of W, six months after date, and indorsed by 
W to the plaintiff after it became due. Wilde C.J. said: ‘ There 
is no doubt that, when a bill has been paid at maturity by the 
sole acceptor to a third person, who is the holder, no action can 
afterwards be brought upon the acceptance; and it is equally 
certain that if one of several joint acceptors pays the bill at 
maturity to such third person, being the holder, the contract of 
acceptance is performed and no action can be maintained upon 
it.” The plaintiff in this case, having taken the bill after it became 
due and from the hands of one of the acceptors, was by definition 
doubly excluded from claiming the rights and status of a holder in 
due course, and it is submitted, therefore, that the principle laid 
down in Harmer v. Steele does not cover a case where the maker 
of a promissory note payable on demand is sued by a subsequent 
indorsee for value who had no possible means of knowing that the 
note had been discharged as between the maker and the payee. 
In Burchfield v. Moore,?” which was decided in 1854 and expressed 
the common law as it then stood, Lord Campbell held that the 
unauthorised alteration of a general acceptance of a bill, by the 
addition of a place of payment, discharges the acceptor, even as 
against a bona fide holder, who subsequently takes the bill for value 
and without notice of the alteration. This principle was sub- 
stantially embodied in section 64 of the Act,” but the proviso to 
that section admitted an exception to the rule which completely 
destroys the value of the case as an authority for the proposition 
advanced by Chalmers. In Cundy v. Marriott™ the vendee of 
goods gave the vendor an instrument purporting to be a bill of 
exchange in payment of his debt, but it was written on a piece of 
paper which had not affixed to it a sufficient stamp. It was not 
paid by the acceptor, but the vendor (the indorsee of the bill) 
did not give any notice of dishonour to the vendee, who was the 
indorser. It was held that, the instrument being of no value for 
want of a stamp, notice of dishonour was unnecessary and the 
Plaintiff was allowed to recover the goods sold. The instrument 
in this case which purported to be a bill of exchange was null 
and void ab initio for want of a sufficient stamp and never enjoyed 
the character of a negotiable instrument. Moreover, the plaintiff 
was not a holder in due course for he was the payee,®° and the 
bill was not “ complete and regular on the face of it.” This case 
is, therefore, quite irrelevant to the proposition for which it is 
cited as authority. Burbridge v. Manners?! was an action on a 
promissory note payable three months after date to the defendant, 


27 (1854) 28 L.J.Q.B. 261. 

28 Supra, n. 14, especially the proviso to s. 64. 

29 (3831) 1 B. & Ad. 696. 

30 The original payee of a bill or note cannot be a holder in due course: Jones 
v. Waring and Gtllow [1926] A.C. 670 at 680, H.L. 

` 31 (1812) 8 Camp. 194. 
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indorsed by him to one T and by T to the plaintiff. The note 
was regularly presented for payment in the forenoon of the day 
it became due, when payment was refused, and in the afternoon 
of the same day the plaintiff caused notice of dishonour to be 
sent to the defendant. The defendant pleaded that while the bill 
lay with the bankers of one of the indorsees some unknown person 
paid it and carried it away without it being cancelled, or any 
memorandum being made upon it, and counsel for the defendant 
contended that after the bill had once been paid it could not be 
reissued. Lord Ellenborough, in giving judgment for the plantiff, 
said: ‘“‘ Had the bill been due before it came into the plaintiff’s 
hands, he must have taken it with all its infirmities. In that case 
it would have been his duty to inquire minutely into its origin and 
history. But receiving it before it was due, there was nothing to 
awaken his suspicion. I agree that a bill paid at maturity cannot 
be reissued, and that no action can afterwards be maintained upon 
it by a subsequent indorsee.’? This dictum must now be read in 
the qualified sense that a bill can be reissued provided it carries 
a fresh stamp in compliance with the Stamp Act.” Further, “a 
note cannot be said to be reissued unless it has first come—not 
perhaps necessarily into his hands, but certainly into the power 
and control of the maker.” ** Thus where a bill has been paid but 
allowed to remain in the hands of the payee who puts it into 
circulation, the bill is not deemed to be reissued. 

In neither of the last two cases was the issue discussed here 
squarely before the court, and on the occasion, which has not yet 
arisen, when a court will be called upon to resolve the competing 
rights of, on the one hand, a holder in due course who took the 
note believing it to be valid, and on the other, the maker of the 
note claiming that it was discharged as between himself and the 
payee, it will be futile to argue that the dicta in those cases and 
the statement in Chalmers cover the exceptional case of a 
promissory note payable on demand which in all probability was 
not even contemplated when those opinions were expressed. There 
is, however, one case which is important in the present context. 
In Bartrum v. Caddy ** two persons, Hatherley and Hamlyn, were 
jointly indebted to one Bartlett in £200 for which he required a 
security. The defendant, at their request and for their accommo- 
dation, indorsed a blank promissory note payable on demand 
and delivered it to them for the purpose of depositing it with 
Bartlett as security. Hatherley and Hamlyn paid their debt to 
Bartlett and the latter thereupon redelivered the note to them. 
Hamlyn subsequently delivered the note to the plaintiffs to secure 
a debt due from himself alone to the plaintifis and without defen- 
dant’s authority. Judgment was given for the defendant on two 


32 See s. 87 of the Bills of A Act. 
33 Lord Esher in Glasscock v. Balls (1889) 24 Q.B.D. 18 at 15. 
34 (1888) 9 Ad. & E. 276. 
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grounds, vtz., (1) that the bill had been paid and discharged prior 
to its indorsement to the plaintiffs, and (2) that it had been reissued 
by the maker. Lord Denman C.J. said: “It is sufficient for the 
present case to say that the sum for which this note was given 
has been paid, and the bill redelivered. Then the Act of Parlia- 
ment, 55 Geo. 8, c. 184, s. 19, applies, and prohibits the reissuing 
of it. Freakley v. Fow assumes the same doctrine.” 35 And the 
other judge, Patteson J. said: ‘‘ Here the note had returned into 
the hands of the makers, and neither of them had any power to 
put it into circulation again.” In Glasscock v. Balls Lord Esher 
distinguished Bartrum v. Caddy on the ground that in the latter 
case the plaintiff failed because the note had been returned to, 
and reissued by, the makers of the note; and he treated this 
factor as an important element of the ratio decidendi in Bartrum 
v. Caddy, the suggestion being that prior payment alone would not 
have prevented the plaintiff from recovering.** If the note had 
been retained by Bartlett after Hatherley and Hamlyn had paid 
him and been issued by him to the plaintiffs, Bartrum v. Caddy 
would have been the decisive authority, the solution to the problem 
set out at the beginning of this article. As it is, however, the 
investigation must be carried a stage further. 

That the doctrine of estoppel might be the answer to the 
problem was barely hinted at by Lord Esher in Glasscock v. Balls. 
The defendant being indebted to W gave him as security a 
promissory note payable on demand to W’s order, and afterwards 
as additional security a mortgage of certain property. By a 
transfer, to which the defendant was not a party, W transferred 
the mortgage to H for a sum in excess of the debt secured by the 
note. The note remained in W’s hands, who indorsed it to the 
plaintiff for value. The plaintiff took the note in good faith and 
without notice of the circumstances. It was held in an action by 
the plaintiff, as indorsee, against the defendant, as maker of the 
note, that the note had not been reissued, or even paid, and that 
ethe plaintiff was entitled to recover. Bartrum v. Caddy was 
distinguished on the ground that here neither was the note paid 
(transfer by W of the mortgage not being tantamount to payment) 
nor was it reissued, for a note cannot be reissued unless it has 
come into the power and control of the maker. And Lord Esher 
added : 


°85 In Freakley v. Fox (1820) 9 B. & O. 180, it was held that where the payee 
and holder of a promissory note appoints the maker his executor, the debt is 
discharged, and no action can be maintained on the note, even by a person to 
whom the executor has indorsed it. The present right to receive payment 
and the present lability to pay concurring in the same person the debt is 
deemed to be discharged. A person who takes a note from the maker of it 
takes it from a contaminated source and cannot claim to be a holder in due 
gourse. 
36 Where a decision rests on two grounds, both grounds are included in the 
ratio dectdends of the case: per Devlin J. in Behrens v. Bertram Mulls Circus, 
Lid. [1957] 2 Q.B. 1 at 25. 
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“So that if a note, although it has been paid, nevertheless 
Temains current, there is nothing to prevent an indorsee 
recovering upon it.” 


Glasscock v. Balls was cited in argument, although it was not 
referred to in the judgment, in Nash v. de Freville.*" Here the 
defendant placed three promissory notes made by himself in the 
hands of P as security for sums due from the defendant to P, 
taking from him a promise not to negotiate them. He afterwards 
gave him two others in substitution for the first three but suffered 
the first three to remain in P’s possession. Al the notes were 
payable on demand. P, in violation of his promise, passed all 
five notes to the plaintiffs, innocent holders for value, who thereby 
acquired a good title against the defendant. After the payee had 
so negotiated the notes the defendant paid to him the amount due 
on the last two notes, but the defendant was not aware that the 
payee had parted with the notes, and did not ask for or receive 
any of them from him. Collins L.J. cited the well-known principle 
in Lickbarrow v. Mason** and went on to say ‘‘ that the defendant 
having handed to and left in the possession of P instruments 
on their face negotiable *® was estopped from setting up against the 
plaintiffs any fact which as between defendant and P would have 
debarred P from negotiating them. . . . Here the estoppel is 
raised by the handing to P by the defendant of negotiable 
instruments as such, which, as pointed out by Bramwell and 
Brett L.JJ. in Bawendale v. Bennett,“ is a very different thing 
from depositing for safe custody securities capable of being 
negotiated; and, further, in the case of these first three bills, 
neglecting to resume possession of them. . .. On the whole, 
therefore, I think in this case there is no technical difficulty to 
prevent the application of the broad principle which I have named; 
that the defendant is ‘ he who has enabled ’ P to occasion the loss; 
that he must, therefore, sustain it . . . Estoppel is the foundation 
of rights arising upon the unauthorised transfers of negotiable 
instruments.” “* Smith L.J. pointed out that “‘ the difficulty which* 
the defendant unfortunately is in arises through his own default 
in not getting the notes back from P when he paid them, thereby 
giving P the opportunity of cheating the plaintiffs as he did.” 
Since the notes were paid only after they had left the hands of 
the payee they were good and valid notes in the hands of the 
holder in due course, and it cannot, therefore, be confidently.» 
asserted that Nash v. de Freville is a clear authority for the 
proposition that where a promissory note payable on demand has 
been paid a holder in due course may in certain circumstances 


87 [1900] 3 Q.B. 72, C.A. 

38 (1787) 2 T.R. 68; 1 Smith's L.C. (18th ed.), p. 708. 39 My italjcs. 

40 (1878) 3 Q.B.D. 625, C.A. 

41 Bee Russell v. Langstaffe (1780) 2 Doug.K.B. 514; Schults v. Astley (1836) 
2 Bing.N.O. 544; Ingham v. Primrose (1859) 7 O.B.(n.s.) 82. 
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acquire a right to sue on it. But in view of the strong opinions 
expressed by both Smith and Collins L.JJ. on the question of 
estoppel, there is little room for doubt that their decision would 
have been the same even if the notes had been paid before indorse- 
ment to a holder in due course. 

If the solution to the problem posed in this article can be 
found within the provisions of the Bills of Exchange Act, then, it 
is submitted, for the reasons set out above, the holder in due 
course must succeed against the maker of the note. But if the 
better view is that the problem cannot be solved in terms of the 
Act, the doctrine of estoppel, operating independently of the Act, 
may be called in aid. The estoppel arising against the maker of 
the note may be put either on the footing of his negligent conduct 
in allowing a discharged note to remain in the hands of the payee 
(estoppel by negligence) or on the basis of ostensible ownership 
(estoppel by representation). Of the two possible pleas the latter 
is the easier to maintain, for although there is no binding decision 
on the point the argument on principle appears unanswerable. 
One gathers, however, from a passage in Halsbury’s Laws of 
England“ that the proper plea “‘ where a person pays what is 
due on a negotiable instrument and after payment leaves it in 
the hands of the holder ” is estoppel by negligence. By no means 
a self-evident proposition, this statement is in a sense misleading 
for two reasons. First, the case cited in support of it is Nash v. 
de Freville in which, as we pointed out earlier, the notes had not 
in fact been discharged, although of course it is arguable that the 
decision would have been the same even if the notes had been dis- 
charged. Secondly, in the absence of authority, it is a moot point 
whether a court would recognise a duty on the part of the maker 
of a note to withdraw it from circulation once it has been paid.“ 

That the existence of a duty is the essential basis of estoppel by 
negligence was established by Blackburn J. in Swan v. North 
British Australasian Company,“* where he said that the neglect 
must be of some ‘‘ duty owing to the person led into the belief, 
or, what comes to the same thing, to the general public of whom 
the person is one, and not merely neglect of what would be 
prudent in respect to the party himself, or, even of some duty 
owing to third persons, with whom those seeking to set up the 
estoppel are not privy.’? The consensus of judicial opinion seems 
to favour the view that a person’s negligent conduct will only 
estop him where that conduct has been in breach of a duty owed 
by him to the person defrauded,“ but it is not always easy to 


42 (8rd ed.), Vol. 15, p. 246. 

43 In Nash v. de Freville the estoppel was based on Ashurst J.’s dictum in 
Lickbarrow v. Mason and not on the existence of a duty. 

44 (1663) 2 H. & O. 175 at 182. 

45 See Bank of England v. Vagltano Bros. [1891] A.C. 107 at 171; Farquharson 
Bros. v. King [1902] A.C. 305 at 882; Keppitigalla Rubber Estates, Ltd. v. 
National Bonk of Indta, Ltd. [1909] 2 K.B. 1010 at 1024; Mercantile Bank of 
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ascertain whether in a particular case the party estopped owed 
a duty to an originally unknown member of the public who has 
suffered loss by his negligent conduct. One must look to the 
decided cases for definitions of the kind of conduct which will 
suffice to work an estoppel, but there have been unsatisfactory 
decisions and considerable confusion as to what circumstances give 
rise to such a duty, particularly in cases of assisted or indirect 
misrepresentation,*® where from the necessity of the case there 
can be no privity between the person in whose favour the estoppel 
arises and the person estopped and, consequently, no contractual 
duty can exist. But Dr. Ewart suggests * that there is a general 
duty upon every person, exactly comparable to the duty which 
is the basis of the law of tort, “‘ to observe an appropriate measure 
of prudence to avoid causing harm to others.” He argues that a 
person “should take care that he is not made an accomplice, or 
even an unwitting instrument in frauds upon others; he should 
refuse to give opportunity or occasion for misrepresentation, and, 
profiting by experience of recurring rascalities, he should so use 
his own liberties as not unnecessarily to expose others to the 
machinations of defrauders.’’ “* There certainly are cases in which 
the existence of a duty with regard to negotiable instruments has 
been adverted to. Thus in Coventry v. Great Eastern Ratlway,* 
Brett M.R. said: ‘‘ It is true that there can be no negligence unless 
there be a duty, but here the documents have a certain mercantile 
meaning attached to them, and therefore the defendants owed a 
duty to merchants and persons likely to deal with the documents.” 
In this case the defendants had negligently issued two delivery 
orders for one consignment of wheat, and the plaintiff, acting on 
the reasonable belief that they related to two distinct consignments, 
advanced moneys on both orders to the person who held them. 
On that person’s bankruptcy, it was held that the defendants were 
estopped by their negligence from showing that the two delivery 
orders related only to one consignment of wheat. Then again in 
Wilson and Meeson v. Pickering ® Lord Greene M.R. said: ‘** & 
is understandable that there should be a special rule of estoppel 
in the case of negotiable instruments which, broadly speaking, pass 
like currency from hand to hand. They are in a sense dangerous 
things since, if a doubt exists as to the right of a holder in due 
course to rely on their apparent authenticity, consequences will 
follow highly prejudicial to the confidence which is required for the 
due conduct of commercial affairs.’ On the other hand, Bowen 


India, Ltd. v. Central Bank of India, Ltd. [1988] 1 All E.R. 52 at 69. 
See also 55 L.Q.R. 400 at 411. ° 

46 ġe., a representation made by another but in circumstances which render the 
person against whom the estoppel is asserted responsible for it. 

47 Hstoppel by Representation, p. 87. e 

48 Op. cit., p. 87. 

49 (1888) 11 Q.B.D. 776 at 780. 

50 [1946] K.B. 422 at 428. 
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L.J. held in Le Lièvre v. Gould ** that for the purpose of founding 
an action for damages in tort “‘the law of England does not 
consider that what a man writes on paper is like a gun or other 
dangerous instrument,” and in Heskell v. Continental Eapress, 
Lid.,°? which was an action for damages by an export merchant 
against a shipper arising out of the negligent issue of a bill of 
lading by the latter when the goods had in fact never been shipped 
to the buyer, counsel for the plaintiff, in putting forward the 
proposition that the ship-owner owed a duty to the public not 
carelessly to circulate a document of title knowing it would be 
used as such, acknowledged the difficulty he encountered because 
of Le Lièvre v. Gould and other similar decisions which made it 
plain that negligent misstatements can never give rise to a cause 
of action. Devlin J. pointed out that a bill of lading was a 
document of title because it contains a statement by the master of 
a ship that he is in possession of cargo, and an undertaking to 
deliver it, and added that he could not ‘‘ see why carelessness in 
making this sort of statement should be distinguished from 
negligent misstatement generally.”’** ‘In any event,” he said, 
, the authorities show that the issuing of a document of title or 
negotiable instrument is not of itself the subject of any general 
duty. The drawer or acceptor of a bill owes no duty to the public 
at large ‘not to be negligent with regard to the form of the 
instrument.’ °? Later in his judgment Devlin J. drew attention 
to the distinction between a bill of lading and a bill of exchange by 
saying: ‘A bill of lading contains not only or primarily a state- 
ment of fact, but a promise to deliver goods. The issue of a cheque 
may imply a representation that the drawer has funds in the bank 
wherewith it may be met, but the drawer’s immunity from suit 
for a negligent misstatement to that effect causes no inconvenience. 
The cheque is an order to pay, and non-compliance with it gives 
a right of action irrespective of negligent misrepresentation.”’ 54 
Two points must be made to amplify this vital distinction. In 
ethe first place, the refusal of the courts to treat a document as a 
dangerous instrument for the purpose of founding an action for 
damages in tort, does not necessarily negative the existence of a 
duty on the maker of a promissory note payable on demand to 
withdraw it from circulation after it has been paid, for the action 
in the latter case is based, not on a negligent misrepresentation as 
, to the existence of a state of affairs, but on a promise to pay 
money, moving directly from the maker of the note to its holder 
for value. The duty in such a case is analogous to, although it 


"51 [1898] 1 Q.B. 502. This dictum is criticised by Winfield, Law of Tort (6th 
ed.) p. 468; Salmond, Torts (Lth ed) p. 502; Wilson, ‘‘ Chattels and Certifi- 
cates in the Law of Negligence,” 15 M.L.R. 160; see, however, Candler v. 
eOrane, Christmas and Co. [1951] 2 K.B. 164. 

52 [1950] 1 All E.R. 1033. 

53 Approved by Cohen L.J. (as he then was) in Candler v. Crane, Christmas and 
Co. [1951] 2 K.B. 164 at 198. 5@ [1950] 1 All E.R. 1083 at 1046. 
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is not, as suggested by Dr. Ewart, coterminous with, the duty of 
care in tort, for negotiable instruments are by their very nature 
in a class by themselves with special rules of their own. Secondly, 
while it is one thing to say that there is no duty on the drawer or 
acceptor of a bill of exchange not to be negligent with regard to 
the form of the instrument in anticipation of fraudulent conduct 
by a subsequent holder,®® entirely different considerations must 
apply where the maker of a discharged note by allowing it to remain 
in the hands of the payee provides the latter with every opportunity 
to cheat an innocent member of the public. Moreover, section 
52 (4) of the Act, by declaring that ‘f when a bill is paid the holder 
shall forthwith deliver it up to the party paying it,” confers on 
the maker of the note a right to demand that it be returned or 
destroyed after payment, but where the maker of the note fails 
to act under a section which is designed for his protection it seems 
unreasonable that a member of the general public should have 
to pay for that neglect. It would be proper, therefore, in the 
circumstances, to impose on the maker of the note a duty towards 
the general public to withdraw the note from circulation or destroy 
it or indicate on the face of it the fact that it has been paid. 

So far the case for the holder in due course has been considered 
in relation to the negligence of the maker of the note, but the 
plea of estoppel can be put on the alternative footing that the 
conduct of the maker of the note, in allowing the note to remain 
in the hands of the payee after payment, amounted to a representa- 
tion that the note was a valid and subsisting one to which the 
payee had a good title, and that the maker remained primarily 
liable to pay it. On this view of the matter, although the element 
of negligence may be present in the form of the careless conduct 
of the maker, it is not relied on to support the estoppel. One would 
have thought, therefore, that the existence of a duty on the part 
of the maker of a note (a sine qua non when negligence is pleaded) 
would not be required where negligence is irrelevant. But here we 
encounter a difficulty. In the Mercantile Bank of India v. Thee 
Central Bank of India,°* Lord Wright appears to have reached the 
conclusion that it is in general necessary when reliance is placed 
upon an estoppel by representation to show a breach of duty by 
the party said to be estopped. Two banks were in the habit of 
making loans to merchants on the security of goods consigned to 
them, the practice being that the merchant should deliver to, 
the bank the several railway receipts covering the consignment. 
The bank would then pass the railway receipts on to their own 
godown keeper so as to enable him to obtain possession of the 
goods, and he in turn would hand the railway receipts back to the 
merchants for the specific purpose of clearing the goods and storing 
55 But a customer owes a duty to his bank to draw a cheque without EET 


spaces—London Joint Stock Bank v. MacMillan [1918] A.C. 777, H.L. 
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them in the bank’s godown. One firm of merchants, having in 
this manner got the receipts back into their hands, obtained an 
advance from the second bank on the security of the same receipts. 
The merchants were declared insolvent, hence the action—for 
damages in tort (conversion)—by the first bank against the second. 
The defendants argued that the plaintiffs were precluded by their 
conduct from denying that the merchants had the right of pledging 
the goods as owners, the estoppel being based either on the 
negligence of the plaintiffs in handing back the receipts or on 
the representation, resulting from their conduct, that the merchants 
were free to dispose of the goods as the absolute owners of them. 
The argument on negligence failed because “ all that the plaintiffs 
did was to deal with their own property, as pledgees, in the usual 
course of business, which was well known to, and followed by, 
both the plaintiffs and defendants.” In the circumstances, they 
owed no duty to the defendants. But it is really with the 
alternative argument based on ostensible ownership that we are 
now concerned. Counsel for the defendants contended that the 
necessity of a duty to constitute an estoppel applied only to an 
estoppel based on negligence, whereas an estoppel based on 
representation was different. He submitted that the railway 
receipts on their face conveyed a representation, when presented by 
the merchants to the defendants, that the merchants were invested 
with the full disposing power, and that no question of duty or 
negligence arose on this view of the position. Lord Wright’s 
answer to this contention was, with respect, unconvincing. He 
cited two cases—London Joint Stock Bank v. MacMillan" 
(customer owes a duty to his bank to draw a cheque without 
leaving spaces) and Scholfield v. Earl of Londesborough ** (drawer 
of a cheque owes no duty to the public to draw it carefully)— 
presumably (because he does not say so expressly) in favour of the 
view that a duty must be established even where the estoppel is 
by representation, but in both these cases the estoppel was clearly 
based on negligence. His Lordship also referred to Henderson and 
Co. v. Williams *® and Fuller v. Glynn, Mills, Currie and Co.® 
where the plea of estoppel by representation succeeded—both cases 
of “ pure estoppel ” *\—and distinguished them on the facts, with- 
out any reference to the fact that in neither of these cases was 
the success of the plea dependent on the existence of a duty. His 
Lordship was, it is submitted with respect, on safer ground in 
holding that the railway receipt could not bear the construction 
which counsel for the defendants sought to put upon it, for it 
was, at best, an ambiguous document. ‘* Its possession no more 
conveyed a representation that the merchants were entitled to 


57 [1918] A.C. 777. 58 [1896] A.C. 614. 

59 [1895] 1 Q.B. 521. 60 [1914] 2 K.B. 168. 

61 A term used by Farwell L.J. in Rimmer v. Webster [1902] 2 Ch. 168 at 178 
to describe estoppel by representation. 
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dispose of the property than the actual possession of the goods 
themselves would have conveyed any such representation. It is 
not like a negotiable instrument **; the possession of the railway 
receipt is no more significant for this purpose than the possession 
of the goods would have been.” Moreover, in a recent judgment 
the Court of Appeal made no reference to Lord Wright’s view that 
a duty must be shown to exist even where the estoppel is by 
representation. Central Newbury Car Auctions, Lid. v. Unity 
Finance, Ltd., et al. was an action for damages for conversion 
of a car and the decision turned on the nature of the representa- 
tion made by the delivery of a motor-car, together with its 
registration book, to a stranger. Hodson L.J. said “4: “‘ The mere 
handing over of a chattel to another does not create an estoppel, 
and there will be no estoppel unless the doctrine of ostensible 
ownership applies, as, e.g., when the owner gives the recipient a 
document of title or, as has often been said, invests him with the 
indicia of ownership.” He considered the plea of estoppel first 
from the point of view of the negligence of the plaintiffs in parting 
with the registration book, but, adopting the test laid down by 
Blackburn J. in Swan v. North British Australasian Co.” and 
accepted by the Privy Council in the Mercantile Bank case, he held 
that, in the present case, the book itself not being a document of 
title, the plaintiffs were “ not in breach of any duty owing to the 
general public any more than the man who leaves his house un- 
locked so that a thief walks in and steals his silver.” Hodson L.J. 
then considered the case on the alternative basis, ‘fnot on a 
consideration of negligence, but on what is the nature of the 
representation made by the delivery of the registration book.”’ “$ 
He went on to say, ‘‘ The case is entirely different where, as in 
Henderson and Co. v. Williams *’ in the words of Lord Halsbury 
[at page 525]: ‘There may be a question where, although no 
property had in fact passed, yet the true owner has allowed another 
person to hold himself out as the owner in such a way as to make 
an innocent purchaser enter into a contract, which contract being 
performed cannot be set aside.’ Hodson L.J. also referred to 
Abigail v. Lapin ®* where the Privy Council accepted the view of 
the minority of the High Court of Australia expressed in the follow- 
ing passage: ‘‘ In our opinion, the Lapins are bound by the natural 
consequences of their acts in arming Olivia Sophia Heavener with 
the power to go into the world as the absolute owner of the lands 
and thus execute transfers or mortgages to other persons and 
ought to be postponed to the equitable rights of Abigail .. .” 
Rimmer v. Webster °® is another example—*‘ Where the owner is 


63 My italics. 63 [1956] 8 All E.B. 908. 
of Due ot BT 65 2 H. & C. 275 at 182 
66 [1956] 3 All E R. 905 at p. 915. 67 [1895] 1 Q.B, 521. 
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found to have given the vendor or borrower the means of represent- 
ing himself as the beneficial owner, the case forms one of actual 
authority apparently equivalent to absolute ownership, and involv- 
ing the right to deal with the property as owner, and any limitations 
on this generality must be proved to have been brought to the 
knowledge of the purchaser or mortgagee’? (Farwell L.J.). 
Applying these principles to the case in hand, Hodson L.J. (with 
whom Morris L.J. agreed, Denning L.J. dissenting) came to the 
conclusion that the delivery of a motor-car together with its 
registration book to a third party did not amount to a representa- 
tion of ostensible ownership which would raise an estoppel against 
the true owner. The significant fact, however, is that the plea 
of estoppel based on ostensible ownership was considered without 
reference to the element of duty. 

In the Mercantile Bank case Lord Wright cited Henderson and 
Co. v. Williams and Fuller v. Glynn, Mills, Currie and Co., both of 
which he was content to distinguish on the facts, without reference 
to the non-existence of a duty in either of them, while he did not 
refer to Abigail v. Lapin where the judgment of the Privy Council 
was delivered by Lord Wright himself, who made no mention of 
any duty on the part of Lapin. In Lord Tomlin’s statement in 
Greenwood v. Martins Bank ’°—widely quoted as the classic state- 
ment of the basis of estoppel—the only mention of breach of duty 
as an element of estoppel is in one class of case, viz., silence when 
there was a duty to correct another’s mistake. The text writers, 
too, do not seem to have accepted Lord Wright’s view.” It is a 
question, therefore, whether Lord Wright’s statement that ‘°* the 
existence of a duty is essential even if the case were put on 
representation or holding out” is a correct expression of the law 
on the point. But if a duty is required even where the estoppel 
is based on representation, then, as we have argued in the preceding 
pages, the maker of a note should be held to be under a duty to 
withdraw it from circulation after it has been paid. Assuming, 
*however, that a duty is not required the argument founded on 
ostensible ownership would proceed along the following lines: 

& A note is an original promise by the maker to pay any person 
who shall become the bearer; it is therefore payable to any person 
who successively holds the note bona fide, not by virtue of any 
assignment of the promise but by an original, and direct, promise, 

-moving from the maker to the bearer.” 7? It is not that the 
transferee does not acquire title to the note “‘ by virtue of any 
assignment ” of it; but that having so acquired it, the promise that 
he sues upon is one directly with himself. That is to say, he does 
not allege that the maker promised the payee that he would pay 


70 aged ae 51 at 57. 

71 See Phipson on Evidence (Oth ed.), p. 707; Nokes on Evidence (2nd ed.), p. 
218; Halsbury's Laws of England (8rd ed.), Vol. 15, pp. 285, 243. 

12 Per Story J. ın Bullard v. Bell (1817) Mason 243 (an erican case). 
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a third person, i.e., an indorsee; but that the promise was to the 
transferee, although at the time of the promise he was an unascer- 
tained person. As Page-Wood L.J. said with reference to negotiable 
bonds: ‘‘ Where there is a distinct promise held out by a company, 
informing all the world that they will pay to the order of the person 
named, it is not competent for that company afterwards to set up 
equities of their own.’’”* In other words, although there may be 
equities, the company is estopped from setting them up. It issued 
bonds redeemable to bearer; it was aware that the bonds, being 
ambulatory,’ would probably be transferred to third parties; it 
might have placed on the face of the bonds notice of the equities; 
it enabled the original holder to deceive innocent purchasers, and 
it is consequently estopped from setting up its equities. Now when 
a note is paid or otherwise discharged the life goes out of it and it 
is reduced to mere ‘‘ waste paper ” in the hands of the payee who 
loses the title to it. The payee cannot, therefore, give to a bona 
fide purchaser what he himself has not got. Nemo dat quod non 
habet is then true—universally true; but its truth in no way 
prevents an owner of property from being estopped by his conduct 
from setting up his good title as against a transferee who has none. 
This is the point. And it applies as well to negotiable instruments 
as to all other sorts of property,’® with this important qualification: 
possession of goods is usually no indication of ownership of them,"® 
but “‘ the title of the holder of a bill is stamped on the bill itself.” 77 
A holder of a bill, then, appears to be the owner of it, while there 
is no such appearance in the case of goods. The law of estoppel 
by ostensible ownership of goods is well known, and may shortly 
be stated to be that if an owner permit another to appear to be 
the owner, he will be estopped as against persons dealing with that 
other.”* And the rule includes, of course, ambulatory instruments; 
the only distinction between them and goods being as to the 
circumstances which constitute appearance of ownership. In the 
case of ambulatory documents mere possession of them is enough; 
while as to goods there must be something more. But in both* 
cases alike, the true owner must avoid the appearance of ownership 
in another. And, therefore, the maker of a promissory note payable 
on demand which has been discharged by payment, must, if he 
wish to be safe, get it back from the possession of the payee. 

As we have already pointed out the indorser of a discharged 
promissory note is precluded by section 55 (2) (c) of the Bills of 


73 Re General Estates Co. (1868) L.R. 8 Ch. 758 at p. 762. 

™ The term used by Dr. Ewart to describe instruments which are intended to 
be assignable free from equities. For an illuminating discussion of negotiability 
and estoppel see his article in (1900) 16 L.Q.R. 185. 

78 As to unauthorised transfers of title deeds see Perry-Herrick v. Attwood (1857) 
27 L.J.Oh. 121; Brocklesby v. Temperance Buslding Society [1895] A.O. 178. 

76 Mercantile Bank Case 11988] 1 All E.R. 52 at 61; Central Newbury Car 
Auctions, Ltd., etc. [1956] 8 All E.R. 905 at 916. 
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Exchange Act from denying to his immediate or a subsequent 
indorsee that the note was at the time of its indorsement a valid 
and subsisting one, but in the absence of a similar provision to 
determine the liability of the maker of the note who allows it, 
after payment, to remain in the hands of the payee, we have 
attempted to bridge the gap by applying the doctrine of estoppel.” 
The same difficulty was encountered in the working of the Uniform 
Negotiable Instruments Law in the United States of America, but 
the draftsmen of the new code—the Uniform Commercial Code, 
which has already been accepted by the State of Pennsylvania and 
should in the near future be universally applicable in the United 
States—have introduced a section which is designed to repair the 
Omission. Section 8-602 of the Uniform Commercial Code declares 
quite simply that “fno discharge of any party provided by this 
article is effective against a subsequent holder in due course unless 
he has notice thereof when he takes the instrument.” In their 
commentary on the Uniform Commercial Code, Professors Suther- 
land, Braucher and Wilcox explain that ‘“‘ the section is intended 
to remove an uncertainty as to which the original Act, i.e., the 
Uniform Negotiable Instruments Law, is silent. It rests on the 
principle that any discharge of a party provided under any section 
of this article is a personal defence of the party, which is cut off 
when a subsequent holder in due course takes the instrument 
without notice of the defence. Thus where an instrument is paid 
without surrender such a subsequent purchase cuts off the 
defence.” ® The incorporation of a similar provision in the Bills 
of Exchange Act would bring clarity and certainty to an important 
branch of the law, for the result which is now achieved by the 
rules of estoppel should be achieved by the Act itself. It is hoped 
that the legislature, profiting by the experience of the American 
courts, will make the necessary change—in due course.** 


L. KADIRGAMAR.* 


79 s, 97 (2) of the Act preserves the general rules of law relating to estoppels. 

” See Smith v. Prosser [1907] 2 K.B. at p. 746, C.A. 

30 See Commercial Transactions (Text—Forme—Statutes) by Braucher, Suther- 
land and Wilcox (1958) p. 418. I am indebted to Professor Lawson, Professor 
of Comparative Law, Oxford University, for this reference to American law. 

31 In Mohamedally v. Mtsso (a judgment of the Privy Council on appeal from 
the Supreme Court of Ceylon, reported in 68 (Ceylon) New Law Reports 457) 
A gave B a promissory note payable on demand to secure the loan of a te 
sum of money and later executed a mortgage ın favour of B, but allowed the 

e note to remain in the hands of B, who negotiated ıt for value to C., a holder 
in due course. In an action brought by O against A, the maker of the note, 
the Judicial Committee agreed with the Supreme Court of Ceylon that the 
mortgage was a collateral security which did not operate as a discharge of 

. the note, and, therefore, found it unnecessary to consider the alternative sub- 
mission that even if the note was discharged as between the maker and the 
payee the maker was estopped from denying its validity against a holder in due 
course. Bee, however, the interesting judgment of the Supreme Court of 
Ceylon reported in 66 New Law rts 870. The Ceylon Buls of Exchange 
Ordinance (No. 25 of 1927) is a verbatam reproduction of the English Bills of 
Exchange Act. 

* uu.B.(Hons.) (Ceylon); Advocate of the Supreme Court of Ceylon. 


SOME BASIC PRINCIPLES OF HUNGARIAN 
CRIMINAL LAW 


I. ORIGIN oF THE NEw CRIMINAL Law 


Prior to the Soviet régime’s assumption of power, the development 
of Hungarian criminal law followed, by and large, a similar course 
to that followed in other European countries. 

As in other systems, ancient Hungarian criminal law was based 
on the notion of private vengeance. Apart from a few crimes 
avenged by common force, criminal acts were matters of private 
concern; punishment was merely retribution exacted by the victim. 
Around the year 1000, with the establishment of the kingdom, 
criminal law began to be regarded as a matter of public law. But 
blood feuds and compositions were still to be found in the fifteenth 
century. Although the character of public law gradually increased 
in strength, the law was still far from certain. As early as the end 
of the eighteenth century public opinion, aware of this deficiency, 
began to press for codification. None of the contemporary recom- 
mendations were, however, brought into force.’ 

Changes in the attitude towards the criminal law throughout 
Europe in the nineteenth century showed their effect also in 
Hungary. Following renewed serious recommendations, the Hun- 
garian Code of Criminal Law saw the light of day as Act No. V of 
1878. After its coming into force, it underwent repeated amendment 
and extension; none the less, it was, for many decades, the firm 
foundation of the Hungarian administration of justice. Its birth 
was strongly influenced by foreign legislation; indeed, parts of 
foreign statutes (mostly German and Belgian) were incorporated 
almost verbatim.’ None the less, it was progressive compared with 
contemporaneous Codes. R 

Realising the need for reform, supplementary statutes were suc- 
cessfully incorporated into the framework of the Code. Matters 
thus introduced included, inter alia, a special criminal procedure 
applicable to juvenile delinquents which was enacted at about the 
same time as the corresponding English statute, and juvenile 
courts °; probation and binding over‘; rules dealing with vagrants 
and corrective institutions *; a law dealing with the responsibility 


1 J. E. Réti, First Attempts at the Codtfication of Criminal Law in Hungary 
(Budapest, 1928, in Hungarian). 

2 Pål Angyal, Textbook of Hungarian Criminal Law (Budapest, 1920, in 
Hungarian), p. 87. P 

3 Act No. XXXVI of 1908, and Act No. VII of 1918. 

4 Act No. XXXVI of 1908. 

5 Act No. XXI of 1918. 
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of the Press“; stronger safeguards of personal reputation’; in- 


| creased protection of the State and of social order ê; and restraint 


of unfair business competition.’ 

In the meantime the idea of revising the whole Code was 
launched, and immediately following the end of the Second World 
War the work on the Code began covering the whole field of 
criminal law. The Supervisory Board of Juvenile Delinquents was 
re-formed and charged with the task of seeing that procedures 
applicable to juveniles should follow modern Western concepts of 
criminology. A Prison Commission was set up to look after 
prisoners and their after-care. A statute was passed, inter alia, 
providing for compulsory aid to victims, and another one for pro- 
tective detention of mentally ill criminals. 1° 

At this period research work of a criminological nature was 
commenced by several persons. With the support of the Ministry 
of Justice the present author was enabled to commence research by 
conducting 1,500 criminal-sociological investigations into the causes 
of habitual criminals’ crimes. The suggestion was made to set up 
an Institute of Criminology, which was to assist the development of 
criminal law by criminal-sociological and criminal-psychological 
research.’ The ground was fertile to receive the criminological 
seed, and the criminal law appeared to be willing. It was recog- 
nised, indeed, that neither the criminal nor the crime is capable of 
being understood unless we investigate and consider the reasons and 
causes of those kinds of human behaviour which the State regards 
as punishable. In my view, an understanding of the causes of 
crime even in case of the tout comprendre cannot unconditionally 
lead to the tout pardonner; yet, it will undoubtedly have a bearing 
on the degree of society’s disapproval of the individual. During 
this very brief period of development of Hungarian criminal law 
there was a definite tendency to accept the concept that criminology 
and criminal law must necessarily meet in their essential approach 
to crime.” 

” In 1945 the Minister of Justice appointed a Committee of experts 
to prepare a new draft Code of Criminal Law.’* The Committee 
promptly commenced work; the present author was himself in 
charge of several sections of it. It was meant to be a modern 


6 Act No. XIV of 1914. 

e 7 Act No. XLI of 1914. 

8 Act No. ITI of 1921. 

° Act No. V of 1928. 

10 Act No. XLVI of 1948. 

41 Stephen Schafer, Tasks of the Oriminal-Psychology in Oriminal Justice 
(Budapest, 1947, in Hungarian), p. 12. 

12 Such sociological or psychological explanations of crime as do not conform with 
the relevant legal definition are rather worthless to both the sociologist and 
the psychologist. At the same time, the criminal law cannot go on usin 
definitions which leave the sociological, psychological or biological backgroun 
of a crime out of account. 

13 Decree No. 61000.I.M. of 1946. 
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Code, designed to meet the requirements of the civilised world. 
Barely two years later, however, all such work had to be discon- 
tinued to make way for the implementation of new principles. 

Between 1947 and 1950 Soviet pressure on all aspects of Hun- 
garian life increased—gradually at first, though eventually com- 
pleting the process with signal success. Criminal law—avowedly 
one of the most important weapons for upholding the Soviet 
régime—was, not unnaturally, also subjected to Soviet ideas. It 
was these that came to direct the content of criminal] law, principles 
of ethics and results of criminology being exchanged for political 
expediency. The only new Hungarian textbook of criminal law,” 
which has been made compulsory reading for law students, proudly 
announces that Hungarian criminal law ‘‘ has worked out its own 
system based on the experience of the leading Soviet legal science 
and on the exemplary results of the Soviet legal practice’; and 
that it has drawn on the Soviet precedents and system ‘‘ not only 
in order to obtain assistance therefrom, but as an example to be 
followed.” *° 

Viewed in the light of the new ideas, pre-existing Hungarian 
criminal law was merely a combination of the various criminal laws 
of the capitalist West and did not serve the spirit of a socialist 
State. It was further said that the aims of Hungarian criminal law, 
like those of all bourgeois legal systems, were that it should be *‘a 
ruthless tool of terror to be used against the working class.” It 
thus became necessary to discard past achievements and to create 
a criminal law cleansed of all “‘ reactionary ’’ provisions, ‘‘ pointed 
to the saboteurs, spies, Fascists and imperialists.” *° Pressure was 
also brought to bear by the new Hungarian Constitution, which 
provided that the courts’ task was to punish the enemies of the 
people, to defend and secure the economic, social, and State order 
and institutions of the People’s Democracy, and to teach the people 
the rules of socialist conduct and living together.” In law-making, 
Western principles were completely replaced by the repressive prin- 
ciples of Soviet criminal law. Hungary emerged not with a moderm 
criminal code, but with a criminal law which is a faithful and 
representative model of the theory of Soviet criminal law and of 
the legal practice imposed on the satellites. A third victor emerged 
from the struggle between classical objectivism and modern sub- 
jectivism, and this was political expediency. 

This, then, was the background of Act No. II of 1950, a Code, 
containing the general rules of criminal law. Numerous minor 
modifications and additions have since been made to it in the light 
of day-to-day political needs. The Code, and all its subsequent 
modifications and additions, rejects the modern Western concept of 


14 Miklós Kádár, Hungarian Criminal Law (Budapest, 1953, in Hungarian). 
15 Kádár, op. cit., Preface. 

16 Kádár, op. cit., p. 92. 

17 Constitution of the Hungarian People’s Republic, Olause 41/1. 
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crime. It refuses to accept any assistance from modern crimino- 
logy; subservience to political requirements steps into its place 
as the guiding principle. Any research that attempts to find the 
cause of crime in the individual make-up of the criminal, whether 
due to his psychological or anthropological attributes or social 
environment, is regarded as fundamentally misconceived—matters 
such as these being regarded as opposed to the sociological doctrine 
of the Soviet régime. Even the mere existence of criminology 
cannot be tolerated. Completely conforming with the demands of 
Soviet criminal law, the cause of crime today is to be found ex- 
clusively in the capitalistic environment and the remnants of the 
bourgeois way of thinking. Soviet criminal law as well as the 
Hungarian Code is based on the assumption that this fundamental 
cause of crime will disappear in a socialist society and that the new 
social order, modelled on the Soviet system, will lead to the com- 
plete absence of crime. Accordingly, so it is said, there is only a 
temporary need for criminal law; and that is only because the 
subconscious remnants of capitalism still lure into crime the 
vacillating individual whose re-education is as yet incomplete. 
Apart from such contingencies crimes are committed only by spies 
and hostile agents of foreign imperialist Powers.** 


Il. Tae ELEMENT OF SociaL DANGER 


This is the lettmotif throughout the new Criminal Code. It is the 
Code’s aim to safeguard society against activities ‘‘ socially dan- 
gerous ” to itself.’* As in Western society, so in the Soviet system 
criminal law appears to be an instrument in the struggle against 
crime. However, the concept of crime is permeated by the element 
of ‘social danger.” Herein lies that peculiarity which distin- 
guishes Hungarian criminal law (and that of the Soviet Union and 
of the so-called People’s Democracies) on the one hand from the 
concept and structure of criminal law of the. Western World on the 
other. 

It is worth noting that the basic concept of social danger is not 
an invention of the Soviet or Hungarian draftsmen of criminal law. 
** Social danger,” ‘‘ public danger,” or some similar terms have 
been widely used by some of modern criminologists. Indeed, their 
application to a greater or lesser extent is, perhaps, the foundation 
of the whole structure of modern European criminology. The 
"Soviet régime, however, has shown a great preference for subverting 
of terms which, in the West, have an accepted meaning in relation 
to criminal law, no less than in every other sphere of life. 

* The Soviet concept of social danger is a peculiar mixture of the 
criminological view and of the understanding of the classical 
criminal law. For, when political demands call for the flexibility 


18 Kádár, op. cit., pp. 110-111. 
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of terms, the criminal law of the Soviet system points to the flexible 
achievements of modern criminology. When, however, the need 
for judicial sentencing and for the treatment of offenders arises, 
the harshest repressive principles of the classical criminal law are 
applied. 

Similarly, understanding of crime by the new Hungarian socialist 
criminal law has undergone a radical change. A crime is not 
explained by the letter of the law; calling in aid methods of the so- 
called dialectical materialism, a crime is weighed by its ‘‘ social 
content.” In the Soviet Union, as also in Hungary, the inter- 
pretation of this social content means the understanding of crime *°; 
the Soviet régime has sought on that basis to create a system of 
law which conforms to reason.*? By Hungarian criminal law, those 
acts or omissions which prevent, obstruct, or delay the building of 
socialism are deemed to be crimes by reason of their inherent 
“ social danger.” 

Seen from that angle, it is obviously expedient and no more than 
reasonable to define social danger, an essential ingredient of every 
crime, obscurely and loosely. According to the Soviet Criminal 
Code ‘“‘ Every act or omission which is directed against the Soviet 
system or which trespasses on the temporary legal order established 
by the worker-peasant power to lead to a Communist State is 
socially dangerous.” ?? In essence, this definition does not differ 
from that of the Hungarian Criminal Code, whereby “ Every act or 
omission is socially dangerous which infringes or endangers the 
State, social, or economic order of the Hungarian People’s Republic, 
or the persons or rights of its citizens.’?** In practice how far and 
in what respect any act or omission infringes or endangers these 
socialist interests is judicially interpreted and decided by the courts 
who, in turn, follow the directives of the Party. 

Soviet jurisprudence says in effect that information concerning 
the social danger inherent in an act, or concerning the extent of such 
danger, is derived not from the statute book, but from some other, 
unspecified, source.** Hungarian criminal] law also expects people 
to derive this knowledge from their so-called “ social existence.” 
Knowledge of this social existence, in turn, means the constant 
awareness by the individual of the constantly changing views of the 
Party. Thus, in practice, judicial investigation of the social content 
of a crime, t.e., the finding of social danger, is merely the com- 
parison of a person’s behaviour with the Party’s programme os 
views of the day. Should there be a divergence, the court will have 
no difficulty in finding that the given act or omission was a crime. 


20 V, D. Menishagin, A. A. Ghergenzon, M. M. Isajev, A. A. Pijontovskij, 
B. 8. Uthievskij, Sovtet Criminal Law, Textbook for Universities (1951), p. 188° 

21 Harold J. Berman, Justice in Russia (Cambridge, Mass., 1950), p. 285. e 

22 Soviet Criminal Code, s. 6. 

23 Act No. II of 1950, s. 1 (2). 

a4 Kádár, op. cit., p. 184. 
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It goes without saying that these circumstances have created 
considerable legal uncertainty. For not everybody is able to follow 
and understand the almost daily changing views of the Party. 
Fewer still are in a position to appreciate the type of behaviour 
which, in the Party’s view, merits punishment. Moreover, fre- 
quently the Party does not even enable persons to familiarise them- 
selves with its views in good time, as very often these are revealed 
not ew nunc, but ew tunc. And it is this uncertainty which makes 
criminal law that convenient weapon in the hands of the régime 
which enables those in power to realise their aims. As in the Soviet 
Union, also in Hungary, this is the solution found to overcome the 
régime’s fears that it might not be able to anticipate all the wiles 
of the forces ranged against it.** This uncertainty, of course, 
creates extraordinary difficulties for people who try to keep within 
the law, and practically no one is immune from the constant danger 
of prosecution. Non-criminal behaviour, which enables a man to 
avoid the risk of prosecution, depends neither upon his power of 
ethical discernment, nor upon the facts of his case. 

All these have put difficulties also in the judges’ way, and there- 
fore even before the coming into force of the Code, a Special Council 
of the Supreme Court was set up and charged with the task of 
supplying the courts, whenever the Council saw fit to do so, with 
general instructions as to the political direction which the court?s 
judgments were required to take. The Council may issue directives 
and pronounce decisions of principle; these are binding on all the 
courts. The Council consists of seven members who, so as to ensure 
that their directives and decisions shall always meet the Party’s 
requirements, are appointed from among the most reliable members 
of the Party; particular care is taken to ensure the utmost reliability 
in the choice of the Council’s chairman.** Later on, the supervision 
of the courts was felt to require more stringent safeguards. Accord- 
ingly, the Attorney-General of the Hungarian People’s Republic 
was entrusted with the task of additional control. He exercises 
this control by a procedural step known as “ legal protest ” whereby 
he is empowered to supervise every activity of the courts and to 
reverse any decision of any Hungarian court.?” Finality of judg- 
ments has thus, in practice, disappeared from criminal proceedings. 

The Attorney-General’s office is a political appointment; he is a 
member of the leading group of the Party and his appointment 
requires no legal qualifications. Consequently he is deemed to be a 
fit person adequately to represent the views of the Party prevailing 
at any given moment; he does this under the legal cloak of reversing 
the courts’ judgments whenever he thinks necessary. 


25 Jahn N. Hazard, Law and Social Change in the U.S.S.R. (London, 1950), 
p. 106. 

30 Decree Law No 9 of 1049, s. 5; Decree No. 4888/1949/6.Dec./M.T. 

27 Constitution of the Hungarian People’s Republic, Clause 42. 
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Tl. Some CHARACTERISTIC PROVISIONS OF THE CRIMINAL CODE 


The notion of social danger, coupled with official supervision of the 
judgments, guarantees that the administration of justice conforms 
to the day-to-day political requirements. As we have seen, Hun- 
garian criminal Jaw is based on the principles of Soviet criminal law. 
The purpose of the Soviet legal system is not to “‘ do justice ” in an 
abstract sense,?* but to serve the law in the Soviet sense. ‘* The 
bellicose Bolshevik Party mind must be embodied in the criminal 
law too.”? 2? This is achieved not only through the practice of the 
courts; it is greatly assisted by the drafting of the Code which, in 
addition to providing for the notion of social danger, contains a 
number of flexible and loose provisions designed to enable a large 
number of individuals to be prosecuted for a large number of 
different types of behaviour. We find this deliberately loose 
terminology both in the Code containing general provisions and in 
the various statutes laying down certain specified offences. A few 
characteristic illustrations from the General Part of the Code will 
make this clearer.*° . 


(a) The operation of the Code in regard to persons 


Hungarian criminal law expects every person, irrespective of age, 
to understand the “* social content ’’ of human behaviour. Yet the 
Code provides that persons under the age of 12 shall not be 
punished.*? Soon after the coming into force of the Code, however, 
an amending Decree was passed, whereby appropriate measures may 
be taken against any person even under 12 who commits a criminal 
offence.*?. Under the Constitution,®® in theory at any rate, such 
appropriate measures may only be of a protective character; for 
‘the Constitution provides that every endeavour shall be made to 
bring about the proper development of children and young persons. 

As from the age of 12, criminal responsibility is almost un- 
diminished. But prior to their eighteenth birthday children and 
young persons may neither be sentenced to death nor to life im, 
prisonment. Soviet criminal law differentiates between the criminal 
responsibility of juveniles and adults to an even lesser extent and, 
in general, expects everybody to understand the social content of 
his own behaviour. According to the official textbook of Hungarian 
criminal Jaw,** which is the only textbook allowed, the development 
of Hungarian youth is, necessarily, at a less advanced stage than 
that of Soviet youth, and that is why the said allowances are still 
made to juveniles by the Hungarian legal system. 


28 Berman, op cit., p. 219. 

29 Menishagin and others, op. ctt., p. 10. 

30 At the present time only the General Part of the Code has been published. 
31 Act No. II of 1950, s. 9. ° 

33 Decree No. 84 of 1951. 

33 Constitution of the Hugarian People’s Republic, Clause 62. 

34 Kádár, op. cit., p. 174. 
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By Hungarian criminal law everybody is presumed to understand 
the social content of his behaviour in the light of the Party’s view; 
this includes every person, irrespective of nationality, who comes 
into contact with Hungarian affairs. The principle that the State 
is entitled to defend itself has far-reaching consequences: it means 
that Hungarian criminal law will be applicable, irrespective of the 
nationality of the doer, or of the country where the act was done, or 
even of the fact that the act may not even be a crime in other 
countries. 

A crime committed by a Hungarian national is punishable by 
Hungarian criminal law, no matter whether it was committed in 
Hungary or abroad, and even if the act is not regarded as a criminal 
offence in the place where it was committed. The rule applies even 
to foreign nationals who became Hungarian nationals only after the 
commission of the alleged offence.” Furthermore, a crime com- 
mitted by a foreigner in a foreign country is also punishable by 
Hungarian criminal law if the act complained of offends against 
the so-called basic interests of the Hungarian State or economic 
order, irrespective of the lew loci delicti.” A British subject, for 
example, who in London does an act which ranks as a crime neither 
under English law nor under any other law, may yet be convicted 
in Hungary if the act is one which, measured by the Hungarian 
notion of * social content,” is deemed to be an offence against the 
basic interests of the Hungarian social order. Cases such as these 
are adjudged by the Minister of Justice, as they require extra- 
ordinary considerations which are deemed to be wholly beyond the 
powers of the ordinary courts.°’ 


(b) The mental element in criminal behaviour 


“ Intention °? under the Code covers a far wider field than is 
attributed to this term by either common parlance or the legal 
systems of the West. According to Hungarian criminal law a 
crime is committed intentionally if the doer either desires to bring 
“about or abides by the consequences of his act. Over and above 
this, however, the Code regards recklessness or negligence as a sign 
of guilt,°* because it expects from the doer of the act that he should 
appreciate its consequences. Criminal responsibility occasioned by 
the offender’s negligence is not excluded by contributory negligence 
on the part of the victim. Indeed, the offender is responsible for 
‘this own negligent act even if the socially dangerous result would not 
have come about but for the negligence of the victim.*® 


85 Supreme Court of Hungary, 11820/1950/12. 

se Act No. II of 1950, s. 4/b. 

37 Kádár, op. cit., p. 184. 

58 Act No. II of 1950, s. 19/1. 

69 Teaddr, op. cit., p. 182. (Hungarian law does not recognise the distinction 
between recklessness and negligence which has been drawn in English criminal 


law.) 
40 Decision of Principle, Supreme Court, Hungarian Official Gazette No. 4 of 1082. 
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Hungarian criminal science explains *’ this unusually wide range 
of criminal responsibility by pointing out that the individual’s 
responsibility for his own acts must increase. The socialist State’s 
claims against the individual increase simultaneously. 


(c) Attempts and acts of preparation 


Almost every phase of an act is subject to criminal punishment 
under the Code. Not only the completed crime is punishable, but 
also an attempt thereat and frequently even a behaviour prepara- 
tory thereto. Punishment of an attempt is usually the same as that 
for the completed crime,** and there is room for leniency in excep- 
tional circumstances only. The fact that no distinction can be 
drawn between a completed crime and an attempt is also due to 
the concept of social danger. The explanation “° is the goal of the 
Code: the protection of socialist society; and from the point of view 
of danger to society (°° social danger >), an attempt is no less 
dangerous than the accomplished crime. According to Soviet 
criminal law,“ the legal basis of responsibility for an attempted 
crime does not differ from that of a completed crime, because “‘ this 
legal basis is none other than the social danger inherent in the act 
committed by the criminal, seen from the point of view of the 
socialist legal order.’ 

Not every preparatory act is punishable under the Code; but the 
flexible definition of ‘* preparatory acts ’’ opens the road to protect 
society against ever-increasing types of dangerous preparations. 


(d) Parties to a crime 


In establishing the criterion as to who are deemed to be the 
parties to a crime, the Code again lays stress on the notion of 
social danger. Hungarian criminal law recognises an unusually wide 
Tange of parties, in that it distinguishes between the principal or 
actual offender, the person who aids and abets, the instigator, the 
organiser of the crime, members of an organised gang, members, 
of a conspiracy, members of a criminal group, an accessory after 
the fact, and a person who fails to report a crime. 

The principal is that person who, in whole or in part, commits 
the crime.*® In this definition, there appears the same lack of 
difference whether the offence be attempted or accomplished, as we 
have seen in relation to attempts. Under the Code, a person who 
accomplishes a crime merely in part is also deemed to be a principal. 

The position of the instigator and the accomplice on the one 
hand and that of the principal on the other differs in theory only. 
Under the Code the former are subject to the same punishment as 
the latter. The instigator is the person who intentionally induces 


41 Kádár, op. ct., p. 189. 42 Act No. II of 1960, s. 18. 
43 Kádár, op, at., p. 215. 44 Menishagin and others, op. cit., p. 805. 
_ 45 Act No. IT of 1950, s. 20/1. 
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another to commit a crime. The aider and abettor is that person 
who assists another in committing a crime.‘® The previous Hun- 
garian Criminal Code imposed lighter punishment on the accom- 
plice than on the principal. Again, today, considerations based on 
social danger account for equal punishment. Notwithstanding the 
statutory provision, the courts have a discretion to impose a heavier 
punishment on the principal than on those who assist him. Judicial 
discretion is exercised in this manner particularly when, for 
example, the principal is a so-called ‘‘ class alien,’’ while the accom- 
plice is a faithful supporter of the socialist social order.*’ Here 
again, the Soviet-type criminal law differs from the legal systems 
of the West, where the political views or the class-origin of the 
accused are wholly irrelevant matters in the consideration of his 
guilt. A so-called organiser of crime, t.e., the person who organises 
or leads the conspiracy or plans or directs the crime, is also treated 
on the same footing as the accomplice. 

As stated above there are peculiar forms of participation in 
crime, such as belonging to a conspiracy, to an organised gang or 
a criminal group. These are in reality collective preparations for 
crime, and as such are punishable pursuant to the rules concerned 
with the acts preparatory to a crime in general.** A “ gang ”’ 
denotes a number of individuals who agree jointly to commit one or 
more series of unspecified crimes. A ‘* conspiracy ” consists of an 
agreement by two or more individuals to commit one agreed speci- 
fied crime. A “‘ group ” differs from a gang in that in the former 
the criminal act so closely follows the agreement that there is no 
time for premeditation. In certain cases punishment imposed on 
members of a gang or a group or conspiracy may be more severe 
than that which might have been imposed on individuals had they 
committed the crime by themselves; but the punishment will in 
any event depend upon the degree and extent of social danger. 
Damage to State-owned property will be regarded as an aggravating 
circumstance. *? 

Exceptionally, the position of the accessory after the fact is still 
governed by the rules of the previous Hungarian criminal law.*° 
According to those, the accessory after the fact is the person who, 
without having previously agreed with the principal, assists the 
latter or his accomplice to escape arrest, to evade justice, or to 
remain unpunished. Those who collaborate in order to secure for 
themselves a share in the fruits of the crime are also regarded as 
accessories. 

The principle of social danger has in many cases necessitated 
the punishment of those who are guilty of failure to lay an informa- 
tion against a criminal or to report a criminal activity; particularly 
when the crime concerned is directed either to bringing about the 


e 
46 Act No. II of 1950, s. 20/2 and 20/8. 47 Kádár, op. cit., p. 222. 


48 Act No. II of 1950, s. 19. 49 Decree Law No. 24 of 1950. 
50 Act No. V of 1878, ss. 3874-875. 
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overthrow of the State order or is a crime against State-owned 
property." The duty to inform covers three distinct matters: the 
preparation of an actual crime, an actual crime already committed, 
and suspicious behaviour in general. The first two apply to certain ` 
statutory crimes. The difference between them is theoretical only, 

the punishment for breach of the duty being the same: it is com- 

mensurate with the actual crime concerned. The reason behind 

the duty to inform on the above two stages of crime lies in the 

concept that every citizen of a socialist State is in moral (and 

therefore legal) duty bound to safeguard his State against socially 

dangerous activities, also in this way. 

Generally speaking, the principle that such a wide range of 
participants in a crime shall be penalised has its roots in the 
peculiar theory of Communist criminal law. The notion of social 
danger ensures that criminal law shall not only concern itself with 
a wide range of types of behaviour, but also with a wide range 
of persons who, in one way or another, engage in criminal activities. 
The third type of crime in respect of which there is a duty to inform 
serves this purpose even better; this duty to inform is known as 
“ people’s control.’’** The statute provides that any person may 
be ordered by the competent authorities generally to watch whether 
anyone behaves in a manner prejudicial to the socialist order. 
Such ‘* controllers °” are then in duty bound to inform on any 
suspicious activity; failure to inform is a criminal offence and 
renders the controller liable to punishment. An attempt to inter- 
fere with the controller’s work is also punishable. On the other 
hand, should any information laid by a controller prove to be 
unfounded, he will be immune from a charge of defamation in 
reliance on State protection afforded to him by the Act. 

The above rules, together with those referred to in the earlier 
part of this brief survey, show that in the Soviet Union, under 
whose influence the new Hungarian criminal law was born, the old 
technique of criminal law still prevails." Hungarian criminal law, 
the faithful and model apprentice of its Soviet master, has reverted. 
to a state similar to that existing in a long past epoch of the 
criminal law when punishment was not based on criminological 
ideas and was only the measure of political vengeance and the 
force of power. Behind the Iron Curtain the means of criminal 
justice must always be guided by the interests of the proletarian 
dictatorship.** As the Soviet authorities have repeatedly declared: . 
the task of criminal law is determined exclusively by the aims and 
functions of the State based on the Soviet system, and by nothing 


else. STEPHEN SCHAFER.* . 


51 Act No. VU of 1946, and Decree Law No. 24 of 1950. 

52 Act No. VI of 1957. 

53 Hans Kelsen: The Communist Theory of Law (London, 19655), p. 108. « 

54 F. Munih Hungarian Prime Minister: Address to the National General 
ped Judges iN szabadsdg, Budapest, February 28, 1958). 

i Formerly feasor of logy, University of Budapest. 


STATUTES 


MAINTENANCE ORDERS Acr, 1958 


(1)-Tue Maintenance Orders Act, 1958, is one of those statutes 
which deal with enforcement procedure, but the potential effect of 
which in the shaping of the law in practice may be greater than 
that of many changes in substantive principles. No attempt will 
be made here to review the procedural details of a statute which 
is inevitably of a highly technical character. But the enforcement 
of maintenance orders, whether made by the High Court or by a 
magistrates’ court or (under the Guardianship of Infants Acts t) 
by a county court, raises points of principle, and the Act introduces 
at least four measures of reform which are fundamental: (a) 
Through the registration mechanism laid down in Part I, High 
Court and county court orders are made enforceable in the magis- 
trates’ court, and magisterial orders in the High Court. This is 
discussed below under (2). (b) Part O brings English law into 
line with the Jaw of Scotland and with that of many other countries 
by making maintenance orders enforceable through the attachment 
_ of claims to “‘ earnings,” i.e., wages, salary and other emoluments 
payable under a contract of service, as well as pensions and similar 
payments.” This is discussed below under (8). (c) In Part IN 
the irrational rule is abolished by which the imprisonment of the 
defendant under a magisterial warrant of commitment wipes out the 
arrears of maintenance for which he is committed.* (d) In Part IN 
steps have also been taken to restrict imprisonment for debt by 
providing that normally a debtor will not be committed where his 
earnings can be attached,* that imprisonment may not exceed six 
weeks," and that normally no debtor can be committed more than 


e 1 Guardianship and Maintenance of Infants Act, 1961, s. 1. 

2 For details see s. 21 (1) of the Act. It includes fees, bonus, commission, 
overtime pay, and pensions and annuities whether or not the person paying 
the eral was the recipient of the services. It also includes period 
payments by way of compensation for loss of office, etc. But it does not 
include payments by public departments of governments outside ‘‘ the United 
Kingdom or of Northern Treland ” pay or allowances payable to members of 
HM. Forces, national insurance benedit of any kind, or disablement or dis- 

e ability pensions. Nor does it include payments to seamen or apprentices to the 
sea service, presumably because, like the armed forces, they are covered by 
other statutory provisions for deduction from pay in respect of maintenance 
orders. Bee Rapor of the Royal Commission on Mariage and Divorce, Cmd. 

o 9678, p. 288, note 38. 

3 g. 74 (8) of the Magistrates’ Courts Act, 1952, as amended by s. 16 (1) of the 
present Act. This is based on Recommendation 129 of the Royal Commission 
(sea para. 1108 of the Report). The provision has retrospective effect within 
éhe limits laid down in s. 16 (2). 

4 5. 74 (6) (a) of the 1952 Act, as amended by s 16 (1) of the present Act. 

5 g. 74 (T) of the 1952 Act, as amended by s. 16 (1) of the present Act, and 
retrospective within the hmits of s. 16 (2). 
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once in respect of the same arrears.* The detailed further procedural 
reforms inaugurated by Part IHI—partly based on minor but useful 
recommendations of the Royal Commission on Marriage and 
Divorce '—are beyond the scope of this Note. 

The Act will apply to High Court orders for alimony, mainten- 
ance and periodical payments,* and to magisterial maintenance 
orders under the Summary Jurisdiction (Separation and Mainten- 
ance) Acts, 1895 to 1949, as well as to orders under the Guardianship 
of Infants Acts.’ It will also apply to orders for the enforcement of 
the lability of a father to maintain his illegitimate child, no matter 
whether it is the mother who is entitled to the payments,’° or the 
National Assistance Board,** or a local authority,’ or a “* fit per- 
son ” other than a local authority to whose care the child has been 
committed.** It will enure to the benefit of public welfare authori- 
ties, whether the N. A. B. itself or a local authority, when seeking 
through the appropriate °‘ contribution *’ or other orders, to make 
spouses and parents liable for expenses incurred for the support of 
their wives, husbands, or children.“ It will also assist in the en- 
forcement in this country of maintenance orders made elsewhere in 
the United Kingdom ** or even in the Commonwealth at large.?* 

(2) Much could be said for a radical reform by which all family 
maintenance claims were concentrated in one court and all possible 
methods of enforcement made available for the orders of that court. 
To ask for this is, however, like crying for the moon, and the Act - 
provides the next best thing, which is a measure to make the orders 
of the various courts to some extent interchangeable for enforce- 
ment purposes. 

The “‘ mischief °? which the statute seeks to remedy by making 
High Court and county court orders registrable and thus enforceable 
in the magistrates’ court is set out in detail in the Report of the 
Royal Commission on Marriage and Divorce *’ on whose recommen- 
dations ** this part of the statute is based. Despite the reforms in 


6 s. 17. 

T See, e.g., sB. 18 (1) and 20 (6) and Recommendations Nos. 180 and 185. 

€ Matrimonial Causes Act, 1950, ss. 19-27; see the definition in s. 21 (1) of 
the present Act. 

? 1.6., to orders for payment to the mother under s. 8 (2) of the Guardianship of 
Infants Act, 1925, as well as to payments due by a father or mother to a 
guardian or by one guardian to another under s. 8 (4) or s. 6 of that Act. 

10 By virtue of ss. 4 and 6 of the Affilation Proceedings Act, 1957. If the 
mother is dead, or of unsound mind, or in prison, the person entitled is the 
ee guardian. i 

11 National Assistance Act, 1948, s. 44. 

12 National Assistance Act, 1948, s. 44; Children and Young Persons Act, 1933, 
s. 88; Children Act, 1948, s. 26. Š 

13 Under the Children and Young Persons Act, 1988, s. 88, or under the 
Children Act, 1948, a. 26. 

14 Children and pours Persons Act, 1998, ss. 86-87, as extended and amended 
by sa. 28 to 25 of the Children Act, 1948; National Assistance Act, 1948, 9.438. 

15 Maintenance Orders Act, 1950, Part LI. 

16 Maintenance Orders (Facilities for Enforcement) Act, 1920. 

17 Paras. 681-582. 18 Nos. 69 and 72. 
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High Court procedure introduced in 1952,*° the enforcement pro- 
cedure available in the magistrates’ courts continues to be more 
effective than that applied in the High Court. Obviously the courts 
of summary jurisdiction are more easily accessible and their pro- 
cedure is less expensive. But what is equally important is that the 
payments they order are collected and the orders they make are 
enforced by the clerk as collecting ofåcer,?” and that in committal, 
and now in earnings attachment proceedings,’ in the magistrates’ 
court, the debtor must prove his inability to pay, whereas on a 
judgment summons in the High Court or in a county court the wife 
(or other creditor) must satisfy the court that the debtor has the 
necessary means.” Clearly a very valuable new remedy has been 
given to wives and others seeking to enforce family obligations 
through the provisions ° by which High Court and county court 
orders can be registered and thus be made enforceable in the court 
of summary jurisdiction. 

Not that such registration can, as the Royal Commission had 
suggested,** be ordered eœ officio. An application must be made 
to the “original court,” i.e., to the court which has made the 
maintenance order,** and that court has a discretion in the matter.** 
As soon as the application has been granted, the enforcement of 
the maintenance order is suspended until either it has been registered 
or the time for registration has lapsed,*’ but once it is registered 
it can be enforced as if it had been granted by the magistrates’ 
court.** It cannot then, however, be enforced in any other way, 
i.e., not in accordance with the procedure of the court from which 
it emanated.*® The power to vary the maintenance order—so 
Important a matter in practice—is on principle transferred to the 
magistrates’ court, but that court cannot, by varying the order, 
impose a liability to pay an amount higher than that ordered by 
the original court, unless it remains within the four corners of the 
magisterial jurisdiction, which, in the case of a husband’s liability, 


goes up to £5 per week for the wife and 80s. for each child.” If 


the court feels that liability should be increased beyond mae limits, 
it must remit the matter to the original court.** 
The Royal Commission did not recommend that madeni 


19 Matrimonial Causes (Judgment Summons) Rules, 1952; 8.I. No. 2209. 

20 Magistrates’ Courts Act, 1952, s. 62 (2). 

21 Magistrates’ Courts Act, 1952, s. 74 (6); Maintenance Orders Act, 1958, 
g. 6 (2). 


"22 See Report of the Royal Commission, para. 1090. 


23 ss. 2 (1) and 8 of the present Act. 

24 Bee arias 583 and 684 of the as and Recommendations 70 and 71. 
25 s. 9 (1 

26 Ibid.: ‘‘1f it thinks fit.” 

a7 5, 2 (2). 

28 A ? (1) and (8). 

29 a, 8 (4). 


30 g. 4 (3). 


$1 See, in general, 8. 4, rere based on Recommendations 78 and 74 of the 


Report. For exceptions to the principle, see s. 4 (6). 
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orders should be registrable in the High Court, and, by abolishing 
the rule that arrears are discharged by committal,** the new Act 
has removed one of the incentives to get a magisterial order enforced 
through High Court procedure.” Moreover, despite the recommen- 
dation of the Royal Commission to this effect,** nothing has been 
done to remove the disincentive which consists in the (to the 
claimant) unfavourable burden of proof in the High Court. Never- 
theless, where, e.g., a husband liable for arrears of payment under 
a magistrates’ order owns property available for execution, the wife 
may find it helpful that she can now ask the magistrates to order 
that the maintenance order be registered in the High Court.** She 
must show that at least four weekly payments or two for longer 
periods are in arrear, but if she does, the court must make the 
order: unlike the High Court or a county court in the reverse 
situation it has no discretion. When an application has been made 
the order ceases to be enforceable in the magistrates’ court, and 
when it is registered it becomes enforceable like a High Court 
order,** but the magistrates retain the power of variation. 

(8) The problem of the attachment of wages for the enforcement 
of maintenance orders involves a clash of two social policies: the 
policy to protect the wage earner by guaranteeing to him the pay- 
ment of his earnings clear of deductions, and the policy to protect 
his family in the event of his failure to provide proper support. 
Few if any legal systems in the world have ever gone as far as the 
English Wages Attachment Abolition Act, 1870, which prohibits 
the attachment of the wages of any “f servant, labourer or work- 
man.” °” Neither this nor, as far as the present writer knows, any 
other statute deals, however, with the assignment of wage claims ** 
—a topic which may hitherto have been somewhat academic, but 
which may gain practical importance as a result of the present Act. 

In many countries the garnishment of wage and salary claims 
is limited where the judgment to be enforced is for an ordinary 
debt, but unlimited or in the discretion of the court where the 
creditor claims family maintenance. In this country, under the% 
new Act, the policy of the Act of 1870 (which is very closely con- 
nected with that of the Truck Acts and similar legislation) will, of 
course, continue to apply to ordinary debts with which the new Act 


32 g, 16. 

33 See para. 1092 of the Report. 

84 See para. 590 and Recommendation 76. 

35 g. 3 (8). The court ‘‘shall” grant the application if the conditions are 
satisfied. 

36 g. B (1). 

37 The meaning of these words is mysterious. See, 6.g., Gordon v. Jennings 
(1882) 9 Q.B.D. 45, where a company secretary employed at a salary of 
£200 (in 1882) was held not to be a servant for the purposes of the Act, but 
the court refused to give any indication of the borderline of its applicagion. 

38 As distinguished from civil service salaries. Legislation on civil servants’ 
salaries, their attachment and assignment, as well as civil service and other 
pensions and superannuation rights 1s relevant in this context. 
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has nothing to do. But family maintenance claims will be enforce- 
able through a new type of garnishment procedure known as the 
making of an “‘ attachment of earnings order.” ° The arguments 
for and against this innovation are fully described in the Report 
of the Royal Commission *° which, in the face of very strong opposi- 
tion to the reform from both trade unions and employers, could not 
see its way to recommend it.** It is all the more gratifying that 
it has been introduced after all. The present writer does not believe 
that a procedure which, it seems, has worked north of the Tweed 
for a long time, will in this country justify the gloomy predictions 
made by some of the witnesses who gave evidence before the Fischer 
Williams Committee which reported in 1984 *? and before the Royal 
Commission.** One intended consequence of the reform may be a 
reduction of the number of men imprisoned for non-payment of 
maintenance arrears. 

In several respects the new Act gives a wide measure of discretion 
to a court, i.e., to the High Court, a county court or a magistrates’ 
court, by which payments of maintenance arrears are enforceable 
and to which an application has been made for an attachment of 
earnings order. In the first place, the order itself is, like a 
garnishee order,*” discretionary **: the court makes the order “ if 
it thinks fit.’ In the second place, when making the order, the 
court specifies, in its discretion, the ‘f normal deduction rate,” i.e., 
the amount to be paid by the employer on each pay-day *’ to the 
officer designated by the court for this purpose ** in respect of 


39 g, 6 (1). In the past such orders could be made for the enforcement of main- 
tenance and similar claims by virtue of s. 8 (2) of the Guardianship of 
Infants Act, 1925, and of s. 10 of the Affihation Proceedings Act, 1957 (which 
took the place of earlier provisions and which—see Summary Jurisdiction 
(Married Women) Act, 1895, s. 9—apparently also applied to the enforcement 
of orders under the Summary Jurisdiction (Separation and Maintenance) Acts, 
1805-1949). - But these provisions were in practice ineffective because '‘ any 
pension or income’’ could be attached only if it was ‘‘capable of being 
attached," and in the majority of cases it was not so capable owing to the 

Wages Attachment Abolition Act and other legislation. See Report of the 

Royal Commission, para. 1097. The two provisions have now been repealed 

by s. 28 (4) of the present Act. 

40 Paras. 1100-1104. 

41 Paras. 1105, 1107. 

42 Cmd. 4649. Bee for the complex past history of the relevant proposals, com- 
mittee reports, and Bulls, para. 1 of the Report of the Royal Commission 
on Marriage and Divorce. 

43 Paras. 1100, 1102. 

#4 5. 6 (1), and s. 6 (5) which -makes it clear that a county court can make an 
attachment of earnings order to enforce a High Court maintenance order. 
Where a maintenance order has been registered under Part I of the Act, the 
jurisdiction to make attachment of earnings orders under Part O would clearly 

* seem to be exclusively exercisable by the court of registration, and not by 
the original court. 

45 Rules of the Supreme Court, Ord. 45, r. 1. 

46 8.6 (1). 

45 Rules of the Supreme Court, Ord. 45, r. 1. 

48 g. 6 (8) (c): normally either a county court registrar or clerk to the magis- 
trates’ court. 
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current maintenance payments and of arrears and costs *® and, of 
course, pro tanto, in discharge of the employer’s own liability under 
the contract of employment. Thirdly the court, also im its discre- 
tion, specifies the ‘‘ protected earnings rate,” i.e., the minimum 
below which the cash payments by the employer to the defendant 
must not be reduced as a result of the attachment of earnings order. 
This is the court’s most delicate task because at this point it may 
often have to reconcile, as best it can, the legitimate interests of 
the defendant’s present family and those of his former family The 
Act makes this clear by saying *° that, in specifying the protected 
earnings rate, the court must have regard to the resources and needs 
of the defendant and to the needs of persons ‘‘ for whom he must 
or may reasonably provide.” This formula would appear to show 
that this compromise has to be found where after a divorce the man 
has remarried, but also where, after a separation or divorce, he 
has formed a permanent attachment without marriage. 

Whereas the court is thus not, like the courts in some foreign 
countries, hamstrung by any narrow arithmetical formulae in fixing 
these vital figures, in other respects its discretion is circumscribed. 
No order may be made unless the defendant is in arrear with at 
least four weekly or two longer payments,” and—a matter which 
was in controversy in the evidence before the Royal Commission ** 
—no order may be made “ if it appears to the court that the failure 
of the defendant to make the payments . . . was not due to his 
wilful refusal or culpable neglect.” "> Both these restrictions are 
highly debatable, especially the second, but its importance may 
turn out to be small in practice in view of the difficulty any debtor 
may experience in discharging the burden of proof which the law 
so unmistakably places upon him. 

The Act regulates the procedure in some detail °*—the relevant 
provisions have of course to be read as supplementary to the 
general procedural codes applicable to the particular court, 
especially to Part II of the Magistrates’ Courts Act, 1952. The 
position of a garnishee is always a: little less than enviable, and 
so is that of the employer, “f the person to whom an attachment 
of earnings order is directed,” under the Act. The court makes 
the order if it appears to it that the defendant is a person to 
whom earnings fall to be paid and that the person to whom the 
order is directed is his employer in respect of those earnings or 
part thereof.” It seems to be clear that the order is not made 
ex parte, but after a hearing." The court may, but need not, 


49 g, 6 (8) (a) and Schedule. 50 s. 6 (8) (b). 

51 s. 6 (1) (a). 

52 Para. 1098. 

53 g 6 (2). 

54 gs. 7-14 and 20. ` 

55 s, 6 (1). 

56 Bee, e.g., BB. 48 et seq. of the Magistrates’ Courts Act, 1952; see also s. 11 of 
the present Act. 
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before or at the hearing, order the defendant to give a state- 
ment with particulars to identify the employer, to specify the 
earnings, and to enable the employer to identify the defendant, 
and it may order the alleged employer to give particulars of the 
defendant’s earnings,” and these statements are admissible evi- 
dence." What are ‘earnings’? may be a somewhat difficult 
question in a particular case, and it is laid down that the court may 
- determine this so as to protect the employer who, in reliance on the 
court’s determination, complies with the order.*® ‘The order does 
not take effect until seven days have expired after a service of a 
copy on the alleged employer,®° and that person has then an oppor- 
tunity of notifying the court if there is a mistake.** Subject to this 
he must comply with the order (or orders, for there may be two 
or more, which may involve some difficult calculations).** The law 
does not say ewpressis verbis that an employer who pays the 
defendant in disregard of the order remains liable to the collecting 
officer acting on behalf of the wife or other person who has obtained 
the order, but this may be assumed. The only sanction expressly 
provided for is penal.°* Further provisions deal with the applica- 
tion of the statute to proceedings in the High Court or a county 
court under the Debtors Act, 1869, and under the Magistrates’ 
Courts Act, 1952, with regard to maintenance orders,“ with the 
relation between the new provisions and other methods of enforce- 
ment,’ with the variation and discharge of attachment of earnings 
orders,“ and with the application of the new principles to earnings 
paid by the Crown.*’ 

An. employer who makes a payment under an attachment of 
earnings order must give the debtor, i.e., his employee or former 
employee, a written statement specifying the amount.** This, and 
not only this, obviously involves the employer in additional trouble 
and expense, and, as a compensation, he may deduct from the 
wage or other payments due to the debtor himself the sum of 
sixpence in respect of each payment under the Act, a payment in 
respect of two or more attachment of earnings orders counting as 
two or more payments for this purpose.*® This power is given to 
the employer “ notwithstanding anything in any other enactment,”’ 
and thus is intended to operate as an exception to the principle of 
the Truck Act, 1881, s. 8. 

O. Kann-FREUND. 
57 8, 11 (1). 


58 s, 11 (2). A o TE tie to be such a statement 18 to be deemed to 
be such a statement without further proof unless the contrary 1s shown. 


62 s, 10 (2) and Schedule. 
a. 15. 
8. 8. 

66 as, 9 and 20 (3), (4). 67 s. 14. 

68 s, 10 (8). e? s, 18 (8). 
VoL. 22 _ 12 
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THe Pustec Recorps Act, 1958 


Tas Act, which came into force on the first day of January, 1959, 
has had as its first object the substitution of the Lord Chancellor 
for the Master of the Rolls in “ the direction of the Public Record 
Office.” Thus ended an association which dated from the first 
Public Record Office Act of 1888. How it came about that the 
care of the nation’s records should have been statutorily fixed upon 
Lord Langdale, then Master of the Rolls (who had already advised 
placing it elsewhere), is a curious oddity which the Royal Commis- 
sion on Public Records of 1910 described as “f an anomaly and the 
fruit of accident,’? and which Sir James Grigg’s Committee in 
1954 found to be “‘ not entirely clear.” By this Act he is relieved 
of most (though not all) of his connection with records, some of 
which were in his ‘* custody,’’ and others in his ‘‘ charge and 
superintendence,” under previous legislation. This distinction is 
only one of several which have caused difficulty in the past; 
another was the problem of defining ‘“‘ records,’’ which is a term 
of different import to archivists, lawyers, historians and the public 
generally; still another was the feeling that “‘ public,” “ local,”’ 
and ‘‘ private ’’ records (or ‘‘ archives ’’) ought to be recognised 
as presenting different problems. The present Act gives to the 
Lord Chancellor the ‘‘ direction of the Public Record Office ” and 
authorises him to appoint a ‘* Keeper of the Public Records,” 
whose duty it will be to take charge of the Public Record Office 
under his direction. In this duty to execute the Act and supervise 
the care and preservation of public records he will have an 
Advisory Council on Public Records, of which the Master of the 
Rolls will be Chairman. 

One of the most urgent needs of the Record Office was to have 
a Minister who could speak for it in Parliament; this the Act 
provides. Another consideration, and one which holds an important 
place in the day-to-day work of the office, is its relation with the 
ministries and departments which in the course of their duties 
manufacture mountains of records. After a time, their files will™ - 
cease to be needed for current business, and it is then that the 
complicated and responsible procedure begins which eventually 
separates those destined for ultimate preservation from those which 
can be immediately destroyed. Those destined to be kept are then 
arranged and classified, so that when they eventually reach Chan- 
cery Lane a certain amount of work has already been done on’ 
them. This procedure including, as it does, the dangerous power 
of destruction, requires the association of officials from the Public 
Record Office, and the first Rules governing the procedure were 
made by Sir George Jessel in 1882. Under this Act the Lord 
Chancellor and the Keeper of Public Records will control destruction. 

A general responsibility for the records of courts of record, 
quarter sessions, magistrates’ courts and coroners’ courts is given 


7 
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to the Lord Chancellor, as also certain powers over wills and other 
documents which had been previously given to the President of 
the Probate Division in 1925. The difficult question of what are 
“ public records ”? is dealt with in Schedule I. The Act does not 
affect the use of records (or authenticated copies of records in the 
Public Record Office) as evidence in courts of law. 


T. F. T. PLUCRNETT. 


NOTES OF CASES 


SUCCESSIVE APPLICATIONS FOR HABEAS Corpus 


Re Hastings (No. 2),' the last case to be reported in the Weekly 
Law Reports for 1958, is also perhaps the oddest. The ratio 
decidendi is accurately stated in the headnote: ‘f An applicant for 
a writ of habeas corpus in a criminal cause or matter, who has 
once been heard by a Divisional Court of the Queen’s Bench 
Division, cannot be heard again, on a renewed application made 
on the same evidence and the same grounds, by another Divisional 
Court of the same Division, as the decision of the Divisional Court 
is equivalent to the decision of all the judges of the Queen’s 
Bench Division.’’ 

At first sight it may seem remarkable that such an application 
should have been made at all. But there are dicta by Lord 
Halsbury L.C. in Cow v. Hakes”? and a decision of the Judicial 
Committee of the Privy Council in Eshugbayi Eleko v. Government 
_of Nigeria,® to the effect that one whose application for a writ of 
habeas corpus has been refused may apply not only to every 
superior court of competent jurisdiction: but also to every High 
Court judge in turn; and these pronouncements have been treated 
as an authoritative statement of the law by every modern writer * 
with the exception of Mr. R. F. V. Heuston.’ The applicant in 
the present case had- been convicted on five counts and‘sentenced 
to four years’ corrective training. The sentence was not expressed 
to be concurrent on each count. On appeal, his conviction on 
one count was quashed, but the sentence was not varied. He 
applied to a Divisional Court of the Queen’s Bench Division for a 
writ of habeas corpus on the ground that since only one general 
sentence had been passed there was no longer any lawful sentence 
on him in being. His application was dismissed.°* He then 
appealed to the Court of Appeal, which declined jurisdiction on 


1 [1958] 8 WLR. 768; also reported [1958] 8 All E.R. 625. 

2 (1890) 15 App.Cas. 506 at 514; see also Ex p. Chapple (1950) 66 (Pt. 2) 
T.L.R. 982 at 986, per Denning D: J. 

3 [1928] A.C. 459. 

Short and Mellor, Practice on the Crown Side (2nd ed.), 820; Halsbury’s , 

Laws of England (8rd ed.), xi, 88-89; Griffits, Gide to Crown Office Practice, 

118; Notes to R.8 C., Ord. 59, T. 14, ın the Annual Practice; Holdsworth, 

B: BD Laar 192-198 ; Wade and Phillips, Constituttonal Law (5th ed.), 

872-878; Keith, Constitutional Law (8th ed.), 879; Hood-Phillips, Constitu-, 

tional Law (2nd ed.), 504-605; Lord Goddard, ‘*A Note on Habeas Corpus ” 

(1949) 65 L.Q.R. 80. : 

5 In a learned article, ‘‘ Habeas Corpus Procedure’’ (1950) 66 L.Q.R. 79, 
in which he contends that the mght to make successive applications exteads 
only to applications to different couri and not (except in vacation) to different 
judges 

Sa Re Hastings [1958] 1 W.L.R. 872. 


184 


e 


Mancu 1959 NOTES OF CASES 185 


the ground that the appeal arose in respect of a criminal cause or 
matter. Next, relying upon the contention that he was entitled 
to go to every High Court judge in turn, he made a renewed 
application to a Divisional Court-of the Queen’s Bench Division 
constituted of three different judges. The court, in a reserved 
Judgment delivered by Lord Parker C.J., dismissed the application 
on, the grounds already stated. 

Although this decision is an eminently reasonable one, it leaves 
several awkward questions unanswered. The most difficult of these 
questions is the least conspicuous. Granted that prior to the 
Judicature Acts a writ of habeas corpus could be obtained from a 
common law court in term time only if the court was sitting in 
banc, and that by virtue of the Judicature Acts a Queen’s Bench 
Divisional Court is the successor of the three common law courts 
sitting in banc, so that its decision is the equivalent of that of all 
the judges of the Division, it still has to be ascertained why an 
unsuccessful applicant for habeas corpus cannot approach the 
Divisional Court again on the same facts. The obvious answer is 
that the matter is res judicata. But this answer seems to be 
wrong. It was settled law before the Judicature Acts that succes- 
sive applications on the same facts could be made to each superior 
court in turn, and still is settled law that in vacation successive 
applications on the same facts can be made to each High Court 
judge in turn. These rules were based not on the provisions of the 
Habeas Corpus Acts but (as Mr. D. M. Gordon has pointed out ê) 
on the doctrine that a decision to refuse a prerogative writ did not 
make the matter res judicata. The basis of this doctrine was that 
because an application for a prerogative writ was not accompanied 
by formal pleadings, no writ of error would lie in respect of a 
decision refusing it, and no one was concluded by a decision that 
was not reviewable on a writ of error. Although the historical 
basis of the doctrine has long since disappeared, the rules per- 
mitting successive applications for habeas corpus (though not for 
the orders substituted for the other -prerogative writs) survive. 
If it is still correct to say that a decision refusing an application 
for. habeas corpus does not make the matter res judicata, the 
Divisional Court’s refusal to entertain the second application in 
the present case must be justified by some other legal principle. 
The court in fact thought it sufficierit to say that since the applicant 
ehad been heard once by the court he could not be heard again. 
In other words, it relied upon an inherent duty—not a mere 
discretionary power—to decline jurisdiction to entertain the 
application on its merits. The course adopted by the court is so 
manifestly in accord with common sense that it would be captious 
to criticise the decision in terms of strict logic, but the diffculty 


€ Note (1929) 7 Can.Bar Rev. at 52. Bee also Lord Goddard in 65 L.Q.R. 
at 34-85. 
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one experiences in discerning the origins of the duty assumed by 
the court’ serves to emphasise the degree in which the law relating 
to habeas corpus is riddled with anomalies. 

The court expressly refrained from giving a concluded opinion 
as to the right of an applicant to go successively from judge to 
judge of the same court in term time. However, it observed that 
the authorities, with the exception of Eleko’s case, did not support 
the view that such a right existed, and that there were cogent 
reasons for thinking that that case went too far.* These observa- 
tions, regarded in the light of the historical review by which they 
were preceded, will materially weaken the authority of Hleko’s 
case, which appears to have been wrongly decided.’ 

The decision in the present case is confined to successive applica- 
tions in respect of a criminal cause or matter, but there can be no 
doubt that it applies equally to successive applications in respect 
of a civil cause or matter. It is not clear what rule is to govern 
successive applications to Divisional Courts of different Divisions. 
On principle (if considerations of principle can be given any weight 
in this context) it would seem that such applications should not 
be permitted, for the three Divisions of the High Court are not 
separate courts. An applicant who has applied unsuccessfully in 
vacation to a series of individual judges (who may be of the same 
Division or of different Divisions) may presumably make a further 
application in term time, either to a Divisional Court or to a single 
judge under Order 59, rule 14. An application already refused by 
a single judge in term time cannot be renewed before a Divisional 
Court of the same Division unless the law as stated in Kleko’s case 
is correct; and even if it is correct, Hastings’ case now stands as 
authority for the proposition that the second application will 
exhaust the applicant’s rights in that Division. 

It is to be hoped that before long this hotchpotch of incon- 
gruities will be referred to the attention of the Law Reform 
Committee. The rule that successive applications are permissible 
in vacation could well be retained because of the possibility that «w. 
no immediate appeal against refusal of the writ by one judge may —~ 
be practicable. But it is difficult to see how anything more 
rational than an addiction to the sporting theory of justice can be 
invoked to justify the retention of successive applications in term 
time, at least in respect of civil matters, where appeal against a 
refusal of the writ is permissible. The existmg doubts and, 
anomalies should be removed by legislation prohibiting successive 
applications on the same facts in term time, and providing a right 


T The only authority cited by the court in support of 1ts view was an observation 
made by Parke B. ın the course of argument ın Re Cobbett (1845) 5 L.T. 
(o.8.) 180. 

8 The court referred with approval to the judgment of FitzGibbon J. inethe 
Trish case of The State (Dowling) v. Kingston (No. 2) [1987] I.R. 699. 
This judgment is severely critical of the decision in Hleko's case. 

® Cf. Mr. Heuston’s article, note 5, ante. 
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of appeal against refusal of the writ in criminal causes or matters. 
The appeal might lie either to the House of Lords (as the court 
suggested in Hastings’ case), or from a single judge to a 
Divisional Court, and from a Divisional Court acting as a court of 
first instance to the Court of Appeal. If the last suggestion is to 
be regarded as creating another anomaly one may reply that it 
would be only a little one. 
S. A. DE SMITE. 


Duncan v. Cammell Laird INVIOLATE 


Tue bold attempt made in Auten v. Rayner! to challenge the 
conclusiveness of an objection made by a Minister on the grounds 
of public interest to the production of documents in legal proceed- 
ings has served only to evoke a reaffirmation of the rule in Duncan 
v. Cammell, Laird & Co.* The plaintiff had brought an action 
against three defendants in which he had made serious allegations 
of fraud. On behalf of one defendant, a police officer, there was 
entered an affidavit sworn by the Home Secretary, Mr. R. A. 
Butler, objecting to the production of certain official police records 
which he had “ carefully considered ’? and which “ on the grounds 
of public interest . . . ought not to be produced because they 
belong to a class which [sic] it is necessary in the public interest 
for the proper functioning of the public service to withhold pro- 
duction.” The Master, Ashworth J. and the Court of Appeal all 
held that they were bound by the decision in Duncan v. Cammell, 
Laird & Co. to treat this objection as conclusive. 

The plaintiff’s attack on the conclusivenesg of the Minister’s 
certificate took two forms. First, he contended that the right to 
withhold disclosure of documents was displaced in a case where 
a prima facie case of fraud was made out. The Court of Appeal 
held that such a principle (which had been laid down in relation 

to a claim of legal professional privilege) had no application to 
“objections made on behalf of the Crown to the production of 
documents. Secondly, he contended that Mr. Butler ought not to 
have entered such an affidavit, inasmuch as his functions were of a 
judicial character, and there were grounds on which the plaintiff 
could reasonably suspect him of bias: one of the other defendants 
was remotely connected by marriage with Mr. Butler’s late wife, 
‘who had been a member of the Courtauld family which had or had 
had an interest in companies of which that defendant was an 
officer, and Mr. Butler himself was a shareholder in and a former 
director of Courtaulds, Ltd. The Court of Appeal had no difficulty 
in holding that, assuming that the Minister’s functions were judicial, 
his connection with the defendant was far too remote to create any 


1 [1958] 1 W.L.R. 1800; also reported [1958] 3 All E.R. 566. 
2 [1942] A.C. 624. 
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suspicion of bias. It held, further, that it was in any event 
Mr. Butler’s public duty, as ministerial head of the department 
concerned, to take the personal responsibility of making the decision 
whether or not to object to production of the documents. 

In these circumstances the question whether the Minister’s 
functions are to be classified as judicial is academic. But it may 
be observed that even if the Minister is under a legal duty to 
acquaint himself personally with the facts of the case and then 
to weigh up the competing claims of the departmental interest and 
the interests of the administration of justice,’ the general character 
of his functions is much closer to the administrative than to the 
judicial. Moreover, if he is bound to comply with the rule nemo 
judeæ in causa sua it would seem to follow that he is also bound 
by the rule audi alteram partem, so that he would be obliged to 
afford the opportunity of a prior hearing to those who might be 
prejudicially affected by a decision to object to production. 
Finally, the test of ‘‘ reasonable suspicion of bias ’’ is now thought 
to be too stringent even in relation to the exercise of functions of a 
strictly judicial character, and the test generally applied (except 
to allegations of pecuniary interest) is whether a real likelihood of 
bias exists. 

Neither the decision nor the general tenor of the judgment of 
the Court of Appeal in Auten v. Rayner will afford solace to 
critics of the present law. For although Lord Evershed M.R., 
delivering the judgment of the court, observed (at p. 1808) that 
“ the court is bound to look with somewhat jealous care upon any 
exercise of executive powers which have the effect of overriding 
or ousting the jurisdiction of the courts in matters which are 
prima facie peculiarly within their province,’’ he went on to say 
that it was ‘‘of the first importance to the good order and 
‘government of the nation that those concerned in all departments 
of the public administration should not be embarrassed or 
restricted in the loyal and conscientious discharge of their duties 
by fear that what they may confidentially record in the course o 
those duties should thereafter be made public.” The present law 
is substantially judge-made, and there seems to be little pressure 
from the Bench for reform. At this time of day one cannot expect 
the courts to take it upon themselves to draw adverse inferences 
from a refusal by the Crown to produce documents that are prima 
facie relevant, and one may even ask whether most of the judges 
would welcome a statutory grant of power to adjudicate indepen- 
dently in camera upon the merits of a ministerial objection. The 
most that can be hoped for at present 1s a progressive relaxation 
by administrative action of the classes of documents for which 


3 The court referred to Jenkins L.J.’s dicta in Hilts v. Home Office [1953] 
2 Q.B. 185 at 146 on the duties of the Minister in arriving at his conclusion 
on the matter, but appeared to mcline to the view that these dicta were merely 
by way of advice or admonition. 
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privilege from disclosure will be claimed on behalf of the Crown. 
Some headway has already been made in this direction, and it may 
be that the recent decision in another context to make available 
the contents of inspectors’ reports on public local inquiries signifies 
a changing conception of what is really essential for ‘‘ the proper 
peepee of the public service.” + 

S. A. DE SMITH. 


THe Master’s INDEMNITY—VARIATIONS ON A THEME 
(Continued) * 


In dealing with the second limb of the defendants’ case, that based 
upon the Law Reform Acts of 1984 and 1985? McNair J. dealt 
with three questions which must be set out at some little Jength: 

l. What is the nature of the right to contribution under the 
Act of 1985? If the third party proceedings for contribution were 
proceedings ‘*in respect of a cause of action in tort” then, since 
the third party notice was not issued until more than six months 
after the third party had been granted letters of administration, 
they would be barred by section 1 (8) of the Act of 1984. McNair J. 
held, in accordance with authority ° that the right to contribution 
is sut generis and therefore not within the words of section 1 (8). 

2. Was a cause of action for contribution subsisting against 
Galway at his death so as to survive against his administratrix 
under section 1 (1) of the Act of 1984 or at common law? The 
prima facie answer to this question is No, since the right to contri- 
bution only arises when the claimant has been held liable or at 
least has met the claim against him.‘ However, by section 1 (4) 
of the Act of 1984, the cause of action was to be deemed to have 
subsisted against Galway at his death and therefore survived.’ 

8. Is there in the expression in section 6 (1) (c) of the Act of 
1985, “who . .. would if sued have been liable” any temporal 
connotation referring to the time at which the hypothetical action 
supposed by the subsection must be assumed to have been brought? 
If the expression means a person who, if sued at the time that the 
original claimant is sued would have been liable, or if it refers to 


4 But the pace of change is slow: see the seus a answers given by the 
T Cal to parliamentary questioners who had asked that a com- 
mittee be appointed to review the existing law and practice in relation to 
‘‘ Orown privilege’ (598 H.C.Deb. 19-20, 855-856 (January 20 and 27, 1959) ). 

1 The first of this Note on Harvey v. O'Dell, Lid. (Galway Third ee 
[1958] 2 Q.B. 78 appeared ın the previous number ( (1959) 22 ML. R. 71), to 
which the reader 18 referred for the facts and general decision ın the case. 

’ 2 For the text of the relevant sections see the appendix to this note. 

3 George Wimpey v. Brittsh Overseas Atrways Corporation [1955] A.C. 169; 
Post Office v. Official Receiver [1951] 1 AI E.R. 522. 

4 George Wimpey v. B. O. A. C. [1955] A.C. 169. 

5“Under s. 1 (1) McNair J. thought that the cause of action would also 
survive at common law, but the operation of s. 1 (4) ıs restricted to ‘'the 
purposes of this Act.” 


190 THE MODERN LAW REVIEW Vor. 22 


the time at which the proceedings for contribution are themselves 
started, then the third party was not within the subsection since 
both the writ and the third party notice were issued more than six 
months after letters of administration had been granted. This 
question was the subject of much discussion in the House of Lords 
in George Wimpey & Co., Ltd. v. British Overseas Airways Corpn.°® 
when a bewildering variety of solutions was suggested. No final 
ruling was made, however, and McNair J. was therefore free to 
follow the earlier decision of Donovan J.’ and to hold that no 
temporal connotation was intended. The third party was, there- 
fore, a person ‘‘ who... would if sued have been liable.” 

Having thus answered the three questions favourably to the 
defendants McNair J. held that the third party was liable and fixed 
the amount of the contribution payable by her so as to give to the 
defendants a full indemnity. 

No criticism is here offered either of the answers given by 
McNair J. to the three questions he asked nor to the actual con- 
clusion reached. Galway actually caused the damage and was 
probably covered by an insurance policy. The decision that his 
estate was lable is, therefore, to be welcomed. Unfortunately, 
however, the learned judge’s approach to the problem does not 
make it clear how he actually reached his conclusion and it is 
necessary to look more closely at the purely technical aspects of 
this part of the case. The trouble is that there are two different 
routes by which McNair J. might have reached his conclusion, to 
neither of which—with the possible exception to be considered 
below—was the answer to all three questions necessary. 

At the time of his death there existed against Galway, as well 
as against the defendants, a cause of action for negligence at the 
suit of the plaintiff. This cause of action survived against his 
estate under section 1 (1) of the Act of 1984 but, since proceedings 
brought by the plaintiff would clearly have been proceedings “ in 
respect of a cause of action in tort’? they would have been barred 
after the expiry of six months from the date when the third party. 
took out letters of administration. In view of McNair J.’s answer 
to question 8 however, and since proceedings for contribution are 
not proceedings “‘ in respect of a cause of action in tort ”? (question 
1) the claim to contribution was valid. To this line of argument 
it is irrelevant to decide that a cause of action for contribution 
subsisted against Galway at his death. The solution to question. 
2 is Immaterial. 

Alternatively the case against the third party may be put as 
follows: by virtue of section 1 (4) of the Act of 1984 a cause of 
action for contribution is to be deemed to have subsisted against 
Galway at his death (question 2). This cause of action survived 


‘eens 


6 [1955] A.C. 169. 
7 Morgan v. Ashmore [1958] 1 W.L.R. 418. 
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against his estate* and, since proceedings for contribution are not 
proceedings ‘‘ in respect of a cause of action in tort ’’ (question 1) 
they could be maintained against the third party more than six 
months after she was granted letters of administration. The answer 
to question 8, with the exception to be mentioned, is irrelevant. 

The one possibility in which the answer to all three questions 
may be regarded as necessary is if there is a temporal connotation 
to the words in section 1 (4) of the Act of 1984 “in respect of 
which a cause of action would have subsisted against any person 
if that person had not died before or at the same time as the 
damage was suffered.” If those words mean ‘f would have sub- 
sisted ” at the time that proceedings are actually brought against 
the deceased’s personal representatives, and if those proceedings 
are begun after the lapse of a period longer than the ordinary 
period of limitation but within six months of the personal represen- 
tatives having taken out representation,’ then and then only is it 
necessary to provide an answer to all three questions. This all 
seems so far fetched that it is unlikely that McNair J. had it in 
mind, and in any event Airey v. Atrey*® had not been decided 
when judgment in the present case was delivered. Moreover if it 
is to be taken that McNair J. did have this situation in mind, then 
he must be taken to have decided that although there is no 
temporal connotation to the words “who... would if sued have 
been liable,” there is nevertheless a temporal connotation to the 
words “‘ would have subsisted.”? This would be odd to the point 
of absurdity. 

One is left in doubt, therefore, as to the true reasoning behind 
McNair J.’s decision, and this is unfortunate not only because a 
doubt is left but because still further confusion is introduced into 
this confused area of the law. If it may be said with respect, 
McNair J. is not to be blamed for having left or even for having 
created uncertainty. Wimpey’s case‘ brought to light some of 
the grave difficulties of interpretation created by the Act of 1985. 
Although similar difficulties have not on the whole been created 
by the Act of 1984, it is hardly surprising that the present case, 
which called for the combined application of both Acts, should 


8g. 1 (1). 
9 See per Diplock J. ın Atrey V. Atrey [1958] 1 W.L.R. 720, 784; ‘* It would 
seem . . . that today, although so long as a tortfeasor lives no action can be 


, brought against him for damages for personal injuries after three years have 
passed since the cause of action arose, the moment he diea, however long after 
the cause of action arose, an action can be brought for the tort against his per- 
sonal representative, since the only limitation period for such an action 18 six 

. months after the appointment of his personal representative. A cause of action 
does not cease to exist because a limitation period has expired, and the original 
cause of action would therefore be one subsisting against the tortfeasor at the 
time of his death, and would survive agaist his estate by virtue of section 
1, (1) of the Act of 19384.” The Court of Appeal reserved its opinion on the 
point. Ibid., at p. 748. 

10 [1968] 1 W.L.R. 729. 

11 [1955] A.C, 169. 
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show that confusion is thus made worse confounded. Is clarification . 
by amending legislation too much to ask? 

One last point may be made on this complicated case which may 
emphasise still further the need for reform of this part of the law. 
As appears from the judgment Galway was not in fact solely to 
blame for the original accident. One Bolt, the driver of the car 
involved, was also found to have been negligent—though he was 
not a party to the action. More than six years have now elapsed 
since the accident and therefore any possible proceedings against 
him by the plaintiff would now be barred by limitation. The 
defendants have now recovered a full indemnity from the third 
party, but could she not now bring a claim for contribution against 
Bolt? The words “f who ... would if sued have been liable ”’ 
have no temporal connotation and time did not begin to run 
against the third party until the decision in the present case. It 
seems therefore that the third party still has more than five years ** 
in which to bring proceedings against Bolt, to say nothing of a 
further period of something over six months after his death if 
Diplock J. in Airey v. Airey * be correct. Is this really good law? 


APPENDIX 


Law Reform (Married Women and Tortfeasors) Act, 1935 


Section 6 (1): Where damage is suffered by any person as 
a result of a tort... (c) any tort-feasor liable in respect of that 
damage may recover contribution from any other tort-feasor who is, 
or would if sued have been, liable in respect of the same damage, 
whether as a joint tort-feasor or otherwise.... 


Law Reform (Miscellaneous Provtsions) Act, 1934 


Section 1 (1): Subject to the provisions of this section, on the 
death of any person ... all causes of action subsisting against or 
vested in him shall survive against, or, as the case may be, for the 
benefit of, his estate. ... 

Section 1 (8): No proceedings shall be maintainable in respect 
of a cause of action in tort which by virtue of this section has 
survived against the estate of a deceased person unless.... (b) 

. . proceedings are taken in respect thereof not later than six 
months after his personal representative took out representation. 

Section 1 (4): Where damage has been suffered by reason of 
any act or omission in respect of which a cause of action would 
have subsisted against any person if that person had not died 
before or at the same time as the damage was suffered, there shall 
be deemed, for the purposes of this Act, to have been subsisting 
against him before his death such cause of action in respect of that 
act or omission as would have subsisted if he had died after the 
damage was suffered. J. A. JOLOWICZ. 


12 The third party's cause of action against Bolt came into existence When 
judgment was given against her ın the present case, 1.8., on February 18, 1958. 
13 Bee note 9, ante. 
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FaMuIES PERSONAL AND DIPLOMATIC 


In Re C. (an infant)? the two questions that arose for decision for 
the first time were: (a) whether the personal families of a foreign 
envoy’s “‘ diplomatic family ”? are immune from the jurisdiction of 
- the English courts, and (b) if so, whether a child not resident with 
his father is a member of that father’s personal family. Harman J. 
decided that the answer was ‘‘ yes’ to both questions. 

Briefly, the case arose because the English stepmother of a 
Greek boy of fifteen applied to have him made a Ward of Court 
so that the boy’s father could not send him to continue his 
education in Greece without the approval of the court. The father, 
who was an accredited member of the Greek embassy in London, 
entered -a conditional appearance and applied for a stay of the 
proceedings on grounds of his diplomatic immunity. The question 
then emerged whether the boy himself could be made a respondent 
to the proceedings, or whether he was likewise immune from the 
jurisdiction of the court. The Diplomatic Privileges Act, 1708,’ 
speaks of ‘‘ any Ambassador, or other Publick Minister of any 
Foreign Prince or State, authorised and received as such by her 
Majesty . . . or the Domestick, or Domestick Servant of any such 
Ambassador.” The word ‘* Domestick ’’ has been interpreted to 
mean a member of the Ambassador’s household ° or his ‘f diplomatic 
family ’’ as well as his personal family.* But although Harman J. 
spoke of section 8 of the Act of Anne as “‘ governing ” the matter, 
it seems to be generally accepted that the Statute is not exhaustive, 
but merely declaratory of part of the common law.’ More recent 
Statutes confirm general acceptance today of the view that the 
personal families of those entitled to diplomatic immunity are also 
immune. Thus the Diplomatic Immunities (Commonwealth Coun- 
tries and Republic of Ireland) Act, 1952, dealing with the staff of 
High Commissioners, extends immunity to ‘f members of the family 
of a chief representative or of a member of the official staff of a 
chief representative entitled to immunity,” while the Diplomatic 
Immunities Restriction Act, 1955 speaks of ‘‘ the personal immuni- 
ties conferred by law on the envoys of foreign sovereign Powers 
accredited to Her Majesty, their families and servants, and members 
of the official staff of such envoys and their families. . . .”’ 


°1 [1958] 8 W.L.R. 809. 

2 7 Anne, c. 12. 

3 By Lord Dunedin ın Engelke v. Mussmann [1928] A.C. 488, 447. 

4 By Lord PhuUhmore, tbid., p. 450. 

5 Bee Lord Dunedin [1928] A.C. 447: ‘‘ the statute of Anne does no more than 
confirm the common law and annex certain penalties to those who transgress 
it”; Lord Warrington of Clyffe, ibtd., p. 458: ‘‘It ıs well settled that the 
questions we have been discussing do not depend on the statute, but are 
principles of common law having their origin in the idea of the comity of 
nations.” Blackstone, Commentaries, Vol. I, p. 247, appears to have taken 
a different view. 
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Confronted with such evidence, it is hardly surprising that Harman 
J. held that the families of diplomats are entitled to immunity. 
It seems probable that this particular question has not been venti- 
lated in the courts before because of the unlikelihood of proceedings 
against a member of a diplomat’s family which do not impinge 
on the immunity of the diplomat himself. Moreover, whilst some 
aspects of diplomatic immunity are causing justifiable concern, these 
do not affect the family lives of members of Embassy staffs, and it 
is surely a welcome sign that the common law, insofar as it is 
founded on the comity of nations, is still regarded as possessing an 
inherent power of growth. 

The next question, that of whether the boy was a member of 
his father’s family, arose from the peculiar facts of the case. 
Harman J. held that for the purpose of the proceedings, he was 
not prepared to hold that the child was a member of his father’s 
family unless he was ordinarily resident with or under the father’s 
control. There was no doubt that the father had largely handed 
over the contro] of his son to his second wife, an English woman 
whom he had married when the child was eight years old. A year 
after the marriage she had, without demur on her husband’s part, 
brought the child to England and installed him with her parents 
in the country. When in the following year he was sent to Greece 
to start his schooling, neither his father nor stepmother considered 
the experiment satisfactory, and the child returned to a boarding 
school in England in 1954, and was moved to another English 
boarding school in 1957. Until 1956, when he obtained his employ- 
ment with the Greek Embassy, the father had had little money 
and had neither maintained nor educated his child; nor had the 
child lived under a roof provided by his father until 1958, when he 
had done so for about a week. The change in the father’s circum- 
stances in 1956 coincided with his separation from his wife, and 
without having repaid the money which she and her parents had 
laid out on the child’s maintenance and education, he now proposed 
to return him to Greece to continue his education there. Hence the 
wife’s application to the court. After considering all the circum- 
stances, however, Harman J. came to the conclusion that the father 
had never surrendered his parental rights, and in particular he had 
always ‘‘ had a say regarding the school to which the boy should 
go.” The son remained a member of his family, and was immune 
from the jurisdiction of the English courts. i 

The decision seems wise, as it would clearly be undesirable that 
the court should assert jurisdiction over the children of forel 
diplomats. If (as may.be generally desirable) parental authority 
is to be increasingly subjected to the overriding authority of the 
courts, the diplomatic corps is not a suitable field for experiments 
in this direction. 

O. M. STONE. 


~= 
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CONTRACTUAL OBLIGATION AND THE CONFLICT OF Laws: 
CONTRACTS OF INSURANCE 


Tux number of reported decisions on the conflict of laws with 
regard to contracts of insurance is astonishingly small, especially 
in view of the international character of the insurance business, 
and in comparison with the truly gigantic amount of relevant cases 
in the United States. Still—the ubiquity of insurance companies 
has given rise to litigation in connection with Peace Treaty legisla- 
tion and also in connection with the consequences of the Russian 
Revolution. Other decisions have dealt with the incidence of the 
risk of currency depreciation. Now, in Pick v. Manufacturers Life 
Insurance Co.,? Diplock J. had to answer the question where the 
insurance money was payable which would become due under a 
life endowment policy issued by an Ontario company to 4 German 
national, resident in Palestine at the time of the contract and in 
Western Germany at the time of the action, and, according to its 
terms, to be discharged ‘in bankers’ demand drafts on London, 
England, for pounds sterling.” The defendants (the insurance 
company) maintained that Israel was the place of payment, the 
plaintiff (the policy holder) that the sum would be payable in 
Germany or wherever he would be resident at the time of payment. 
The real point in issue was whether the contract was governed by 
Israeli law. If Israeli law applied, it determined the question how 
the obligation was to be discharged, and the answer, according to 
the Israeli currency legislation, was that it would have to be 
discharged in Israel in Israeli currency. The question before the 
learned judge was thus answered as soon as he had decided that 
Israeli law was not the proper law of the contract. It was not one 
of those cases in which, perhaps with the aid of complicated and 
sometimes slightly unreal presumptions, a court has to determine 
what place the parties had intended as the place of payment. The 
problem was not what place of payment the parties had expressly 
or implicitly agreed upon, but whether a law applied which fixed 
the place of payment without regard to thelr agreement. The 
learned judge held that the contract was governed by the law of 
Ontario, that all payments were, irrespective of Israeli legislation, 
to be made in bankers’ demand drafts on London in sterling 
(unless, indeed, the plaintiff chose to be paid in Israel), and that 
Israel was not the sole place of payment. It seems, although the 
learned judge assumed this without making it explicit, that the rule 
according to which the debtor must seek out his creditor applied in 
the absence of any proved difference between Ontario law and 
English law, and that consequently payment was to be made at 
the place at which the policy holder resided for the time being. 
This was implied in the observation made by the judge that one 


1 See Carnahan, ead Laws and Life Insurance Contracts, 1042. 
2 [1958] 2 Lloyd's Rep, 98. 


196 THE MODERN LAW REVIEW Vou. 22 


of the places where the plaintiff could demand payment was 
Israel. 

For a variety of reasons the case is of interest beyond the 
comparatively narrow question in issue. Some of the important 
matters discussed in the decision are these: 

(1) The determination of the proper law. The judge was not 
content to say that in dubio the centre of administration and 
control of ań insurance company determines the proper law of the 
policies it issues. He went into a minute analysis of the 
‘‘ surrounding circumstances ”’ to find the so-called implied inten- 
tion of the parties. Technically, the contract was made in 
Palestine because, by its terms, it did not take effect until the 
policy (which had been signed at Toronto) had been delivered to 
the plaintiff at Haifa. Considerable importance for the determina- 
tion of the proper law would, in the judge’s view, have attached to 
the locus contractus if both parties had performed in the same 
country all the acts necessary for completion. ‘‘I think less 
weight attaches to it where the actual place of completion depends 
on technical matters, and may indeed be one place in the view of 
one system of law and a different place in the view of another 
system.” This, it is submitted, is a very happy formulation apt 
to reduce the significance of the lew loci contractus to its proper 
dimensions, a formulation which might perhaps help to lay the 
ghost of the ancient controversy between the author of the 
American Restatement and his principal critic, and which might 
be considered by those now responsible for drafting a new 
Restatement. 

In determining the proper law the learned judge used the 
formulations of the “‘ subjective ° school of thought. Indeed, he 
went so far as to say ‘‘ that in ascertaining the proper law of the 
contract, which contains no express provision on this matter, the 
court is performing the familiar function of construing the contract 
and ascertaining what term is to be implied.” It is however 
submitted that, to justify what he was actually doing, the learned 
judge might just as well have said that the law of Ontario was 
the one most closely connected with the contract. In choosing the 
‘ subjective ° formulation he involved himself in a perhaps 
unnecessary difficulty by saying that “‘ points of some nicety may 
arise where the rival systems of proper law have themselves 
different rules of construction of contracts, that is to say, as to 
the method of ascertaining the intention of the parties thereto.”’ 
The ‘‘ objective ’’ school of thought avoids this difficulty, but it is 
submitted that it does not even arise within the framework of 
the ‘‘ subjective’? method. The construction of the contract 
which, according to this view, is the essence of the determination 
of the proper law, is part of the process of the choice of lay, a 
process on principle governed by the lew fort. From the ‘‘ subjec- 
tive? point of view an English court when construing a contract 
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for the purpose of finding out what law the parties have 
** implicitly?’ chosen must apply English canons of construction, 
if only for the reason that at this stage the court has not yet any 
Justification for applying any other law, the application of which 
would necessarily be based on circular reasoning. Those who 
adopt the ‘‘ objective ’’ point of view regard the invocation of the 
non-existing ‘‘ intention ” of the parties as unnecessary, and as an 
involuntary concealment of the fact that it is the court that 
determines the proper law and not the parties. It is submitted 
with great respect that the statement made by Singleton L.J. in 
The Assunzione,’ although quoted by Diplock J. for the 
‘* subjective’? approach, in fact expresses the objective view 
because Singleton L.J. referred not to what the parties intended 
but to “ what just and reasonable persons ought to have intended.” 

(2) The application of the proper law. The case is an additional 
authority for the now generally accepted proposition that the 
discharge of a contractual obligation is governed by the proper law 
of the contract. There is nothing new in this, but in the present 
case the judge had to deal with an argument advanced by counsel 
for the defendants according to which, whatever be the proper law, 
the defendants’ obligation to pay the policy moneys was governed 
by the law of Israel, this being the country in which the money 
was ‘“‘ primarily ° payable. This argument was based on the 
familiar fallacy that the performance of an obligation is governed 
by the lew loci solutionts,* a fallacy, as Dr. Morris says, ‘* exploded ” 
by the decision of the Privy Council in Bonython v. Commonwealth 
of Australia.” This fallacy was, however, linked with another: As 
the learned judge pointed out, the defendants’ argument confused 
the question what law governed the discharge of a contractual 
obligation with the entirely different question where, for the pur- 
pose of determining the law governing the transfer of the obligation 
as a movable, a chose in action, the obligation is situated. The 
distinction between the contractual and the property aspect of the 
matter is made very clear in the present case. The ‘* primary ”’ 
place of payment is relevant only for the determination of the 
situs, but it has nothing to do with the law governing the discharge 
of the obligation, unless the law of that place happens to be the 
proper law. In this respect the present case repeats the lesson 
already taught by the decision of Wynn-Parry J. in Re United 
Railways of the Havana and Regla Warehouses, Ltd.,° and it should 
be contrasted with other decisions arising from the “ ubiquity ” of 
insurance companies such as New York Life Insurance Co. v. Public 
Trustee” and F. & K. Jabbour v. Custodian of Absentee Property 


3 [1954] P. 150 at p. 179. 4 See Morris, 6 Vanderbilt L.R. 516. 

5 [1951] A.C. 201. 

e [1968] Ch. 724; [1958] 2 W.L.R. 229 (see (1958) 21 M.L.R. 174), affirmed by 
the Court of Appeal [1959] 2 W.L.R. 251; [1969] 1 All B.R. 214. 

T [1924] 2 Ch. 101 (C.A.). 
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for the State of Israel. These were concerned with the involuntary 
transfer of rights arising from policies which is governed by the 
lew situs. 

As regards the choice of the law applicable to non-marine 
contracts of insurance in general, it would be wrong to draw too 
many conclusions from the case. As indicated in Dicey, Conflict 
of Laws,’ one may perhaps discern in some of the earlier cases a 
tendency to apply the law of the place of residence of the assured, 
a tendency which might (and perhaps should) be reinforced by 
considerations of social policy where legislation intended to protect 
the assured is in force at the place where he resides or carries on 
business. On the other hand, however, the present case shows 
(as did some other earlier cases) the effect of the high degree of 
centralisation in the organisation of insurance companies with an 
international range of business activities. The fact that policies 
have to be signed at the head office, and also the tendency to 
develop standard policy forms, must have a strong influence on 
the selection of the proper law of the contract by the courts. The 
significance in this respect of a local branch of an insurance 
company appears to be very different from that of a bank branch: 
the branch manager opens the account, but the manager of an 
insurance branch cannot normally issue a policy, not at any rate 
a life policy. Hence, perhaps, also a tendency to consider the law 
in force at the place where the account is kept as the proper law 
between banker and customer, but not necessarily a universal 
tendency in the same direction in connection with insurance 
policies. The entire problem of the conflict of laws with regard to 
insurance is much in need of monographic treatment, and the state- 
ment in Dicey’s Conflict of Laws, mentioned above, may be in need 
of further qualification. 

O. K.-F. 


‘€ Syot-Gun ?? MARRIAGES AND THE CONFLICT OF LAWS 


In Parojcic v. Parojcic* Davies J. was confronted with a set of 
facts which, even in these days of refugee problems, appears 
stranger than fiction. The petitioning wife, who was seeking a 
nullity decree, came of a non-communist family living in a Yugoslav 
village inhabited by a largely communist population. Her father, 
after fighting in the anti-communist forces there, left the petitioner 
and her mother behind in their native land and eventually reached 
England in 1947, where he acquired a domicile of choice. The 
petitioner and her mother, after many hardships, were finally per- 
mitted-to leave Yugoslavia for England, where they arrived on 


8 [1954] 1 W.L.R. 189. 
® 7th ed., p. 887, note 88. 
1 [1958] 1 W.L.R. 1280; [1959] 1 All E.R. 1. 
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November 11, 1956. The report states that ? “‘ there was no doubt 
that, whatever the technical position had been up till then, when 
they came here they had abandoned any domicile of origin and 
acquired a domicile of choice in England.” ° 

When the father met his family on arrival at Victoria Station, 
he was accompanied by an émigré compatriot friend of his, aged 
85, the respondent in the suit, to whom he had promised his 
daughter’s hand in marriage despite the fact that they did not 
know one another. The father at once introduced the respondent 
to his daughter as the man she was going to marry. The petitioner 
turned down this proposal flat. During the following weeks both 
she and her mother tearfully and bitterly opposed the match but 
the father (whom the judge described as‘ “‘ almost a stranger to 
[his daughter] after years of separation and who may well have 
been imbued with ideas of patria potestas which were fundamentally 
foreign to [her] ’’), continually insisted that the marriage must 
take place. In the course of constant quarrels on this account, the 
father more than once threatened that, if the petitioner persistently 
refused to marry, he would send her back to Yugoslavia. This 
terrified the girl, who, knowing of the likely results of that action, 
told her father she would rather kill herself than be sent back. 
Whether the father could in fact have implemented his threat or 
not is, of course, a matter of surmise, but the court assumed that 
both father and daughter believed that she could have been sent 
back. On the day before the marriage ceremony took place, it 
appears, the father actually struck his daughter in the course of an 
argument. 

On December 29, 1956, the parties went through a ceremony of 
marriage at the Oxford Register Office. It wag conducted in the 
English language, which the petitioner hardly understood at all, 
but a friend translated the material declarations into Serbian for 
her benefit, and she repeated them after him. After the ceremony, 
the petitioner was told that she was married; she said she refused 
to believe it to be so and went home, locked herself away and wept. 
Since she and the respondent had only met on the occasion of her 
arrival in England and at the register office, the marriage was never 
consummated. The petitioner sought her decree on the following 
grounds: (1) that she mistook the ceremony of marriage for a 
service of betrothal, and (2) that she had been induced to go 
through the ceremony by duress on her father’s part. The pro- 
ceedings were undefended and judgment was reserved. 


3 Ibid., at p. 1281. 

3 Technically, of course, both wife and daughter (who was stated to be 21 on 
her marnage certificate) would have acquired an English domicile of depen- 
dence as soon as the father acquired his domicile of choice there. To hold 
them domiciled, in their circumstances, in England before they arrived there 
would seem to stretch the doctrine of unity of domicile to bursting pont. 

4 [1958] 1 W.L.R. at pp. 1286-1287. 
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His Lordship commenced by stating that cases of this sort were 
of unquestionable importance, citing these words of Lord Merrivale 
P. in Kelly v. Kelly ë: ‘‘ In a country like ours, where the marriage 
status is of very great consequence and where the enforcement of 
marriage laws is a matter of great public concern, it would be 
intolerable if the marriage law could be played with by people who 
thought fit to go to a register office and subsequently, after some 
change of mind, to affirm that it was not a marriage because they 
did not so regard it.” Turning then to the question of jurisdiction, 
the learned judge stated himself to be satisfied that he “‘ had juris- 
diction over the whole of the present case.” His reasoning,’ some- 
what surprisingly, was based on De Reneville v. De Reneville— 
namely that if the alleged defect rendered the marriage void (as 
he agreed was the case where a party’s ignorance of the nature of 
the ceremony was proved), then the court of the wife’s domicile 
before her marriage would have jurisdiction to annul it; if, on the 
other hand, the defect rendered the marriage voidable (as he was 
inclined to think was the case where duress was proved, as in the 
case of a contract’), then the court of the husband’s domicile had 
jurisdiction. Having already found the petitioner’s pre-marital 
domicile to be English, his Lordship was prepared to assume, 
despite the absence of direct evidence on the point, that the respon- 
dent had acquired an English domicile of choice because he found 
himself in England in circumstances similar to those of the 
petitioner’s father and other émigré compatriots. His Lordship 
dealt at length with the evidence concerning the marriage ceremony 
itself and concluded that he was unable to find that the petitioner 
had in fact mistaken it for a mere betrothal ceremony, preferring, 
as he did, the evidence of the registry officials who performed the 
ceremony to that of the petitioner and her witnesses. 

As to the duress point, the learned judge was prepared to take a 
different view, particularly as the petitioner’s mother had given 


5 Ibid., at pp. 1282-12983; (1982) 49 T.L.R. 99, at p. 101. 

6 Ibid., at p. 1288. The resort to the De Rensville Case [1948] P. 100 by the 
learned judge 18 difficult to follow. So also is his statement, tbid., that 
s. 18 (1) (b) of the Matmmonial Causes Act, 1960, ıs an exception to the 
De Reneville rule. Why should not s. 18 (1) (a) also be an exception? 

f Since he found that both parties were domialed in England at the com- 
mencement of the suit, one would have thought that he had jurisdiction under 
the rule laid down in Saloesen's Case [1927] A.C. 641; it seems likely, too, 
that both parties were also resident within the jurisdiction, so that, surely, 
he had jurisdiction, even if the marriage were alleged to be voidable, accord, 
ing to Ramsay-Fatrfar v. Ramsay-Fatrfaz [1956] P. 115. It 18 conceded 
that Casey v. Casey [1949] P. 420 stood in his way agaist taking juris- 
diction on the ground that the marrage had been n Aae here, since, as 
will be seen, he treated duress as rendering a marriage voidable. 

One wonders, too, whether it 18 permissible to have resort to the De 
Renevtlle rule in order to discover what effect on a marriage is wrought by 
an alleged defect other than wilful refusal or inability to consummate. 

7 [1958] 1 W.L.R. at p. 1288, relying on Halsbury, 8rd ed., vol. 12, Ea 
which cites H. v. H. [1954] P. 258, at p. 266, and Stloer v. Silver cdo ] 2 
All E.R. 614. Cf., however, Hussein v. Hussein [1938] P. 159, where a 
marriage ın England which had been procured by duress was held void. 
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evidence in that connection only and had impressed him with her 
testimony. As he pointed out, the kernel of the petitioner’s case 
on this score was, in the words of Collins J. in Cooper v. Crane,* 
“that though she understood what she was doing her powers of 
volition were so paralysed that, by her words and acts, she merely 
gave expression to the will of the respondent, and not her own.”’ 
On the facts as found, he held that the daughter never in fact con- 
sented to the marriage and that she had been terrified into it by 
her father’s threats. In granting a decree nisi, Davis J. cited the 
following passage from the judgment of Butt J. in Scott v. 
Sebright * as being apposite, subject to the observation that it was 
the father here and not the husband who had exercised duress: 
“ Long before the ceremony was gone through the feelings of this 
young lady towards the respondent were such that of her free and 
unconstrained will she never would have married him; that she had 
been reduced by mental and bodily suffering to a state in which she 
was incapable of offering resistance to coercion and threats which 
in her normal condition she would have treated with the contempt 
she must have felt for the man who made use of them; and that, 
therefore, there never was any such consent on her part as the law 
requires for the making of a contract of marriage.” 

The case accordingly tends to set at rest the controversy 
whether duress renders a marriage void or voidable in our law by 
suggesting that it has the latter effect.*° What, however, is of 
greater interest is that Davies J. said *W—in connection, apparently, 
with both alleged defects, and without expressly citing any 
authority— it is plain that the law by which the validity of this 
marriage has to be tested is English law, the lew loci contractus.” 
On the face of it, this is not really surprising since, strictly speaking, 


8 [1958] 1 W.L.R. at p. 1284; [1891] P. 869, at p. 876. Doubtless Davies J. 
intended that the word ‘‘ father ’’ should be substituted for the word ‘' respon- 
dent ” so as to suit the context of the present case. Quite a wealth of cases 
were cited to his Lordship in argument, but they were not, unfortunately, 
expressly dealt with in the judgment, despite the fact that they all deal with 
consent: Way v. Way [1950] >. TL at p. 78; Apt v. Apt [1948] P. 88; H. 
v. H., supra; Silver v. Silver, supra; Ford v. Stier [1896] P. 1; Hall v. 
Hall 1908) 34 T.L.R. 756; Mehta v. Mehta [1945] 2 All E.R. 690 and 
Hussein v. Hussein, supra. Valer v. Valter (1925) 188 L.T. 880 was not 
cited. It also seems extraordinary that no work on the conflict of laws was 
cited; Dicey, Conflict of Laws, Tth ed., Rule 88, pp. 266 et seq., and Wood- 
house (1954) 8 I.C.L.Q. 454 (whose theses this note purports to elaborate), were 
surely worth referring to. 

® [1958] 1 W.L.R. at p. 1287; (1886) 12 P.D. 21, at p. 81. There is no dis- 
cernible foreign element ın Scott vV. Sebright. 

10 Cf. Dicey, op. cit., Tth ed., p. 267, n. 57; Bromley, Family Law, pp. 68-69. 

11 [1958] 1 W.L.R. at p. 1288. Italics supplied. In Robert v. Robert [1947] 
P. 164 the lex loci celebrationis was put forward by Barnard J. as a possible 
choice of law to govern the effect of wilful refusal on a marriage. Cf., also, 
Ponticelli v. Ponticelli [1968] 1 All E.R. 857; (1958) 21 MLR. 416, on 
this pomt. Comparing the judgment in that case with that in the present 
csse brings to light the fact that Sachs J. thinks that the De Reneotlle rule 
ig concerned with choice of law as well as jurisdiction, whereas Davies J. 
considers it to be a jurisdictional rule only. 
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the case displays no point of contact with any foreign country 
at all at any material time. Indeed, one is led to an application 
of English law whether one follows Dicey’s rule™ that “no 
marriage is (semble) valid if by the law of either party’s domicile 
one party does not consent to marry the other,” or the rival sub- 
mission of Dr. Cheshire that want of consent is a contractual defect 
and is governed by the lez loci celebrationis. ® Even if one thought 
it right to apply the law of the husband’s domicile or the law of 
the putative matrimonial home, one would still be led to English 
law. 

At this stage, one cannot but wonder whether the English courts 
have not been working on the following inarticulated premises: 
(1) Where the gist of the petitioner’s case is either (a) that he or 
she never intended to go through a ceremony of marriage at all 
and thus never intended to acquire a status of husband or wife, or, 
(b) that, while it was intended to go through a ceremony of 
marriage, it was not the intention to acquire the status of husband 
and wife, then it is the court’s duty to decide on an objective 
view of the facts whether or not the parties are married. Since 
the English court is here acting as a mere fact-finding tribunal, it 
must perforce apply English law as the lew fort in reaching its 
decision and there is no need for it to refer to any foreign domi- 
ciliary laws or to the lew loci celebrationis, if foreign. It would 
seem, therefore, that one may legitimately subsume under heading 
(a) those cases where the petitioner’s consent is alleged to be 
negatived by fraud or mistake as to the legal nature of the ceremony 
undergone; fear, if occasioned by outside factors sufficient in the 
eyes of the court to deprive the petitioner of freedom of volition; 
actual or threatened duress on the part of the respondent or a third 
party. Under heading (b) will come the various types of ““ sham 
marriage ’—e.g., where the parties have freely, voluntarily and 
openly gone through the proper procedure to take one another as 
man and wife for life to the exclusion of all others, the real intention 
being to achieve for one or other or both of them the fulfilment of 
some ulterior and extraneous purpose *; where the parties went 
through a marriage ceremony for a “ dare.” ** 


12 Rule 88, ubs supra. 

13 Private International Law, Sth ed., pp. 854-856. Again ıt is strange that 
this work was not referred to, particularly as the learned judge seems to 
agree with the views expressed there. It 18 of course conceded that the lag 
loci will say whether the effect of the ceremony is that the parties are married 
or, e.g., only betrothed just as it says whether a marnage is monogamous or 
pose by nature. Cf., however, the case of the common law marriage. 

14 Ag in Silver V. Silver, supra. 

18 Cf, Davis v. Davis (1984) 119 Conn. 194; 175 A. 574. There the husband 
petitioner and the respondent wife had been on a joyride from Connecticut, 
where they both resided and were domiciled, to New York by car. To add 

ice to the occasion the respondent dared the petitioner to ma her, the 
are was accepted and the ceremony was performed by a justice of the eace 
in New York in accordance with the local law. Neither party mtended to 
enter ınto the marred status; the parties returned home afterwards and 
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(2) Where the gist of the petitioner’s case is that, although it 
was intended both to go through a ceremony of marriage and to 
acquire married status, true consent thereto was nevertheless lack- 
ing, then it is the duty of the court to inquire into the reasons 
advanced by the petitioner as to why his consent to the union was 
nullified. Since no question of intention to marry is in issue here, 
it is submitted that there is no reason at all why an English court 
should not, if the particular case before it be a conflicts case, test 
the validity of the marriage by reference to the ante-nuptial domi- 
ciliary law of the party whose consent is alleged to be defective. 
It is thought that one may properly subsume under this heading 
cases where the petitioner seeks a decree because he was under a 
mistaken belief as to the legal effects of his marriage or where his 
case is that he was mistaken as to the attributes of the other 
spouse.'* 

This solution, it is suggested, goes far to explain the circum- 
stance that in Cooper v. Crane,” Valier v. Valter ** and Hussein v. 
Hussein * the validity of the marriages, which in each case had 
taken place in England, was tested by English law without reference 
to the various connections with foreign countries apparent in each 
of them. It could also explain why in Mehta v. Mehta*® an 


never cohabited. The parties were each aged nineteen at the time. The 
Supreme Court of Errors of Connecticut held that, inasmuch as a marriage 
valid where celebrated 18 generally vald everywhere, it was for the law of 
New York, the place where the marriage took place, to say whether the 
marriage was to be declared void for lack of consent. Maltbie O.J.. con- 
cluded his judgment with these words: ‘‘ We find no decision of the New 
York courts declaring 1ts common law as applied to such a situation as we are 
considering. Cases like this are naturally rare, because not often will people 
even young ın years so trifle with such a vital relationship as thet of 
marriage. But so fundamental ıs the principle that there can be no marriage 
without the consent of the parties, and so accepted is the rule that, though 
parties go through the form of a contract, 1f both understand that neither 
intends to assume a contractual obligation, no real contract ıs created, that 
we deem it a part of the general common law that in such a situation as this 
no marrage ever came into existence. In the absence of some contrary 
decision of the New York courts, we assume that this is as true in that state 
as we hold it to be in ours. [Citations omitted.] Upon the facts found by 
the trial court, the purported marriage between the parties to this action was 
void under the law of New York, and the court should have decreed it to be 
void.”’ Bee also Moss v. Moss [1897] P. 268, at p. 269. ` 
16 In Mitford v. Mitford [1928] P. 180, at p. 189, Sir Henry Duke P. spoke 
of the mistake of the respondent as to the petitioner’s attributes as being 
‘‘immatenal’’ under English law, but as effective under German law to 
avoid the contract as a mistake of identity. It 1s a pity that Dicey, op. crt., 
does not deal with this case under Rule 88. 
For a case on mistaken belief as to the legal effects of marriage, see Way 
v. Way, supra. 

17 Supra. 

18 Supra. 

19 Supra. 
20 Supra. Of course, it might be said that public policy demanded that English 
law be applied ın these four cases, following Lorentzen v. Lydden [1948] 2 
fK.B. 202, sed qu. On the other hand, the result of the Mehta case is also 
licable on the basis that valid though the marriage was by the ler loci 
ca lebraho ris, it would be contrary to public policy to hold the petitioner 
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English court could hold itself able to annul a marriage celebrated 
in India despite its validity by that law. It would justify, too, the 
application of English law in H. v. H.™ On the other hand, how- 
ever, we must say of the case under review that, with all respect, 
Davies J. was right to choose English law, but for the wrong reason. 


P. R. H. WEBB. 


ASSIGNMENT, GIFT AND QUASI-CONTRACT 


THE want of precision as to the exact scope of quasi-contract in 
English law leads inevitably to cases which defy classification. 
Shamia v. Joory? is such a case. 

The facts may be stated briefly: 


J owed X £1,800 on a running account. X wished to 
give S, bis brother, £500, and requested J to pay £500 to S. 
agreed to do this, and later wrote informing S and promising 
to pay him the money. Before J paid S, the account between 
J and X was settled, and no express mention was made of the 
£500 so that it was not clear how far either party had taken 
that sum into consideration in settling accounts. S now sued 
J for money had and received. 


There is no general principle of English law governing the action 
for money had and received. Perhaps, as Lord Wright has 
suggested,” the doctrine of unjust enrichment is the foundation of 
quasi-contract. If that is so then we might expect some evidence 
of enrichment or of injustice, so that the present case would turn 
on the issue of fact, whether J had been given credit by X for 
the £500 to be paid to S. Barry J. found no evidence of any kind 
to support such a suggestion,® and therefore, since the onus of 
proof is on the plaintiff, the conclusion must be that J was not 
enriched, unjustly or otherwise. Yet Barry J. gave judgment for 
the plaintiff. 


married when the marriage ceremony had amounted to a palpable fraud upon 
her. Barnard J. seems to have treated the matter of the petitioner’s intention 
as a matter of fact; her domicile appears to have assumed importance only 
when he came to consider whether he had jurisdiction: see [1945] 2 All E.R. 
at p. 692. German law, incidentally, was never considered in Silver v. Silver 
(supra) although the marriage had taken place in Germany. 

41 Supra. Karminski J. in fact treated English and Hungarian law (which, 
incidentally, rendered a marriage voidable for duress) as ‘‘ largely similar.” 
He might possibly have been invoking some supra-national law of duress; on 
the other hand, he might have thought that English law was applicable under 
s. 18 (8) of the Matrmonial Causes a. 1950. 

1 [1958] 1 Q.B. 448; [1958] 2 W.L.R. 84; [1958] 1 All E.R. 111, Q.B.D. 

2 The Fibrosa Case [1943] A.O. 82 at p. 61. See too Winfield’s suggested 
defimtion in The Law of Quast-Contracts (1952), pp. 1-2: ‘'. . . on the 
ground that non-payment ... would confer ... an unjust benefit,’’ and § 1 
of the American Restatement on Restitution. Cf. J. A. Clarence Smh, 
‘* Quasi-Contract '’ (1956) 19 M.L.R. 255. 

3 [1958] 1 Q.B. at p. 460. 
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The learned judge purported to apply a rule stated by Blackburn 
J.* in the following terms: 


‘< Ever since the case of Walker v. Rostron*® it has been 
considered as settled law that where a person transfers to a 
creditor on account of a debt, whether due or not, a fund 
actually existing or accruing in the hands of a third person, 
and notifies the transfer to the holder of the fund, although 
there is no legal obligation on the holder to pay the amount 
of the debt to the transferee, yet the holder of the fund may, 
and if he does promise to pay to the transferee, then that 
which was merely an equitable right becomes a legal right in 
the transferee, founded on the promise; and the money becomes 
a fund received or to be received for and payable to the trans- 
feree, and when it has been received an action for money had 
and received to the use of the transferee lies at his suit against 
the holder.”’ 


Many cases on this branch of the law ‘‘ merely purport to follow 
the doctrine of some previous case, and, apparently on the assump- 
tion that the previous case gives a clear rule, contain no explanation 
of that rule.” © It is a pity that Shamia v. Joory is another such 
case, for there are several difficulties in the rule itself and in apply- 
ing the rule, and Barry J.’s explanation would have made a 
valuable contribution to a topic about which Winfield confessed 
that it was ‘‘ puzzling to say exactly what the law is.’’’ 
Perhaps the most important departure in this decision from the 
previous case lies in Blackburn J.’s reference to a person trans- 
N erring “ to a creditor on account of a debt....’’ Here X wished 
o give N, his brother, a gift. ‘* This fact,” said Barry J., “ cannot 
. . - be material. I can find nothing in principle, or in any of the 
authorities cited to me, which suggests the need for consideration 
as between the transferee and the transferor of the fund which the 
transferee is seeking to recover.” ® 
Of the cases on “‘ this somewhat unfamiliar branch of the law ” ° 
this is the first in which a gift from transferor to transferee was 
involved.*° Indeed, some of the cases make especial mention of 
consideration ** or of the presence of a contract.*? This, I think, 


4 Griffin v. aeaa (1868) L.R. 8 Q.B. 758 at p. 758. 

5 (1842) 9 M. & W. 4 

6 R. M. Jackson, The History of Quast- Contrai in Englsh Law, Section 26 
('‘ Claums for money received by the defendant from a third person for trans- 

e mission to the plaintiff ’’), pp. 102-108. 

T Op. ot., p. 16. 8 [1958] 1 Q.B. at p. 458. 

® Per Barry J. [1958] 1 All E.R. at p. 116; the passage does not appear ın the 
Law Reports or the Weekly Law Reports. 

10 Sea the cases referred to by Jackson, loc. cit., and Winfield, loc. cit. All are 
concerned either with transfers from debtor to creditor, or with bills of 
exchange. 

11 Jall 7 Hays (1886) 6 Ad. & El. 548, 550, 551; Walker v. Rostron (1842) 

oM. & W. 411, 420. 

Pilian, v. Everett (1811) 14 East 582, as explained in Rustomjee v. The 

Queen (1876) 1 Q.B.D. 487, 494-495; Malcolm v. Scott (1850) 5 Ex. 601, 610, 

611. 


1 


be 
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is sufficiently significant to justify a feeling of regret that the 
judge did not make a more detailed analysis of the situation, and 
of analogous situations. 

The principal analogies appear to be: 


1. The assignment of choses in action. The present transaction 
clearly has a close affinity to the dssignment by X to S of a chose 
in action. Since section 186 of the Law of Property Act, 1925, 
had not been complied with there could be no legal assignment. 
Nor, as Barry J. expressly held, was S entitled to base his claim 
on an equitable assignment—not because he had failed to join X, 
the ‘‘ assignor,’’ as a party to the action, but ‘ because there was 
no evidence that notice of the assignment had in fact been given 
to [S].”** But the value of assignment as an analogy is not 
lessened by these technicalities, and it will be recalled that Black- 
burn J. was describing a way in which “‘ that which was merely an 
equitable right becomes a legal right in the transferee, founded on 
the promise.’ What equitable right did the transferee have before 
the promise? The only real possibility in most of the older cases 
was that he was an equitable assignee, and we must bear in mind 
that the doctrine was developed at a time when, although equitable 
assignments were possible, the assignee could not sue in his own 
name at common law. We see here, perhaps, the courts of common 
law groping their way before 1876 to the enforcement of assign- 
ments, but basing the principle on the debtor’s promise rather than 
on the assignment itself. Insofar as assignment is a valid analogy, 
it is strange that the judgment ignored the controversy as to the 
need for consideration in an equitable assignment of a legal chose 
in action. 

2. The revocation of a promised gift. If the issue of the 
defendant’s unjust enrichment was not material, it might be 
thought something would turn on whether the donor, X, was 
entitled to revoke the gift as against the donee, S. If X had 
promised S the £500, X would not have been liable to S if he had 
changed his mind. Suppose X had handed the £500 to J for the 
purpose of paying S, could X not have revoked J’s authority to 
pay and claimed the money back? If not, then on what basis 
would he be prevented from doing so, particularly in the light of 
the well-known rule that equity will not perfect an imperfect 
gift? 5 In view of the state of the evidence in Shamia v. Joory, 
these are surely relevant points to discuss. 


AUBREY L. DIAMOND. 


13 See Morrell v. Wootten (1852) 16 Beav. 197; O. R. Marshall, The Assign- 
ment of Choses in Action, pp. 100-103; Snell's Equity, 24th ed., p. 72. 

14 Marshall, op. cit.. Chap. IV; R. E. Megarry (1948) 59 L.Q.R. 58 (and the 
works cited on pp. 58 and 59) and 208 ; fA . Hollond (1948) 69 L.Q.R. 4120. 

15 See too 8. J. Stoljar, “A Rationale of Gifts and Favours'’ (1956) 19 
M.L.R. 287. 
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Pouicy-ORIENTATION IN MATRIMONIAL Property Law 


Wir the continuing high degree of marriage-instability and the 
resulting number of economic claims between husband and wife, it 
is becoming increasingly evident that some attempt must be made 
to analyse the underlying policy-orientation of recent decisions. 
Only through a clearer articulation of the goals towards which the 
courts are reaching, and a more explicit analysis of how they put 
their policies into effect, can the traditional legal formulae achieve 
any predictive value. 

At least three of the underlying policies of the modern law are 
inherent—in one form or another—in the recent Court of Appeal 
decision of Richards v. Richards.1 There, the husband was con- 
tinually on active service in the Royal Navy from the time of the 
marriage in 1948 until 1956, when he left the service. During this 
time he gave his wife a maintenance allowance varying according 
to his circumstances, and she lived and brought up the child of 
the marriage in her parents’ home. In 1949, without the 
husband’s knowledge, the wife, her mother and father, between 
them bought a new home for their joint use—£1,000 being paid as 
initial deposit by the wife (partly out of savings from the allowance 
from her husband and partly from her own work), and the balance 
of £8,100 taken on mortgage, with her mother and father supplying 
over one-half the monthly instalments. The husband, when told, 
made a £150 gift to buy household equipment, and slightly 
increased his maintenance allotment. Finally, when the marriage 
was breaking up, he presented a summons under section 17 of the 
Married Women’s Property Act for a half-share in the house and 
equipment, and brought the present appeal (heard in October, 
1958), after his wife’s decree of divorce had been made absolute. 

Let us, then, examine the three social policies which this decision 
represents and plot the course of each through the related fields 
of matrimonial law. The first is, in fact, procedural, making way 
for the remaining two on a substantive plane. It is that of increas- 
ing as much as possible the social (legal) control of domestic 
relations for the better advancement of community goals. 
Section 17 of the Married Women’s Property Act, of course, is an 
admirable medium for this, since it allows parties to set the 
decision-making machinery in progress at any time that they are 
still husband and wife. So, if there is simply a breakdown of 
marital relations without further formal action,? or a judicial 
separation,® or even divorce proceedings with the summons under 


1 [1968] 1 W.L.R. 1116; [1958] 8 All E.R. 613. 
2 See, 6 g., Rimmer v. Rimmer [1958] 1 Q.B. 68; [1952] 2 All E.R. 868; 
poe v. Stlver [1958] 1 All E.R. 528. 
See, 6.g., Hutchinson v. Hutchinson [1947] 3 All E.R. 792; Cobb v. Cobb 
[1955] 2 All E.R. 606; McDowell v. McDowell (1957) 107 L.J. 184. 
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section 17 entered before the decree becomes absolute,* then the 
court will be able to adjust the economic relations at least to a 
limited extent. Yet, full-scale adjustment—absolutely vital if the 
remaining two policies are to be given full play—is not possible. 
The answer here must lie in reviewing the present structure of main- 
tenance laws. It is a great pity, for example, that the Morton 
Commission thought fit to find against the introduction of a power 
of property disposition in magistrates’ courts.” The decision was 
not based entirely, as they themselves confessed,’ on the undesir- 
ability of giving these courts a power which they might not be able 
to wield satisfactorily, but also on the notion that it would be 
foolish to intertwine the ‘* temporary ’’ maintenance order with a 
‘< permanent ’”’ disposition of the home. The inaccuracy of this 
fear, however, is not only apparent from its very terms of refer- 
ence,’ but it is pointed up by the practices of the American courts, 
who are increasingly allowing a wide adjustment of property 
relations on applications for separate maintenance.’ Similarly, the 
Commission’s approval of wider powers to deal with the home on 
divorce ° might well have comprehended some provisions authoris- 
ing disposition when the court refused to grant a decree.” A 
refusal of formal dissolution does not mean that there is any less a 
breakdown of the marriage. 

Secondly, when a court is invoked to settle economic claims on 
the breakdown of a marriage, it must reach its decision on the basis 
of some observable policy. Investigations of ‘‘ intention at the 
time of the purchase ” and “‘ nominal ownership ” are notoriously 
unproductive. The presumptions of joint assets,“ gift from 


4 See, 6.g., Hichens v. Hitchens [1945] P. 28; Pribance v. Fribance (No. 1) 
[1956] P. 99; [1955] 8 All E.R. 787; Richards v. Richards, above. 

5 See Report, Cmd. 9678, 1956, s. 658. 6 Ibid., as. 658-659. 

There ıs no reason why the award of possession of a home should not be 

subject to the same ees of review as maintenance orders presently are 

(Summary Jurisdiction 1895, s. 7). Indeed, ıt 18 a common practice now 

to make an order for payments with a deduction for as long as the husband 

is actually providing a hone If he then fails to do this, the wife has a 

pee to claim an increase in her allowance: See, e.g Morton Commission 

s. 1047; Bramwell v. Bramwell [1942] 1 KB. 870; [1942] 1 AU 
"isr, Thomas v. Thomas [1948] 2 K.B. 294, 298; ; [1948] 2 All E.R. 

96, 90; Cardif Corp. V. Robsnson [1957] 1 Q.B. 39, ; [1956] 8 AN 

E.R. 56, 5T. 

Bee, 8.g., 2 Vernier, American Family Laws, 411—485 (1982); Rowe v. 

Rowe, 256 Ala. 491, 55 So. 2d 749 (1951); Colo.Rev.Stats., 1958, s. 46-7-4 

and Vines v. Vinss, 826 P. 2d 662 (Colo., 1958); Randall v. Randall, 158 | 

Fla. 502, 29 Bo. 2d 288 (1947); Kan.Gen.Stafs.Rev., 1949, s. 60-1516 and 

Brayfield v. Brayfield, 175 Kan. 887, 264 P. 2d 1064 (1953); Radermacher v 

Radermacher, 61 Ida. 261, 100 P. 2d (1940); Ohio Rev.Code, 1958, ss. 8105-18, 

8105-20 and Morrison v. Morrison, 102 Ohio App. 876. 148 N.E. 2d 591 (1966). 

Report, ss. 687-698. 

10 See, e.g., the practices in California (Mason v. Mason, 219 Cal. 111, 25 P. 
2d 641 (1983) ) and South Dakota (S.D. Code, 1939 s. 14.0727.) 

11 See Evershed M.R. ın Rimmer v. Remmer [1953] 1 Q.B. 68, 72-78; [1952] 2 
All E.R. 868, 866; Romer L.J. in Cobb v. Cobb [1955] 2 All E.R. 696, 6@9; 
Denning and Morris L.JJ. in Fribance v. Fribance (No. 2) [1957] 1 All 
E.R. 857, 350-360, 861. 12 See below, p. 210. 


~~ 
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husband to wife * and resulting trust,** are merely complementary 
and offer no precise criteria for prediction. In such circumstances, 
the decision must rest with the predispositions of the court—but the 
writer suggests that these predispositions ought to be controlled by 
special policy motivations . . . and openly instead of covertly. The 
traditional basis of the law governing the economic relations of 
husband and wife has been that of the male’s liability to guard 
the female against need, on the assumption that he was more likely 
to be able to provide for two than she was. And we should 
recognise more clearly, freeing our minds from artificial concepts 
of ** fault ’’ or ‘* ownership,” that this remains one of the basic 
aims of marital property law. The very essence of the deserted 
wife’s licence, for example, presupposes the need of the wife to be 
protected from economic hardship, while one of the last cases in 
the modern series of beneficial ownership disputes—Silver v. Silver 
—showed most plainly how a judicious wielding of legal ‘ prin- 
ciples ° could give the result most likely to provide against the 
need which obviously existed on the wife’s part.’* It is interesting, 
too, to see how in cases of this sort, the husband’s identification of 
himself as the claimant, i.e., the person wishing to relieve the wife 
of substantial property rights, has frequently weighed against him 
in the ultimate decision.?’ 

In Richards v. Richards this pattern continued, and there is 
every reason to suspect, from the facts set out in the report, that 
the husband was much more able to do without the house than was 
the wife. She had, for instance, to keep her fourteen-year-old 
daughter, and, her father having died, no doubt she would have to 
provide to some extent for her mother, who was also living in the 
house. Moreover, the report points out that the allotments from 
her husband’s salary finished when he left the Navy in 1956, and so 
we must assume that for at least two years she had been receiving 
no support from him. 

Lastly, the courts must focus on the increasing democratisation 
of the family. In a large number of families, the normal balance 
is no longer that of the husband being the provider and the wife 
and children the recipients. Both wives and children are playing 


13 e.g., in Silver vV. Silver, above. 

4 6.9. ın Re Rogers’ Question [1948] 1 All E.R. 828. 

15 Although see the comment below, pp. 200-210. 

16 See the writer’s note in (1958) 21 M.L.R. 419. 

17 In none of the recent cases has a plaintiff-husband succeeded ın obtaining an 
order giving him sole ownership. Cobb v. Cobb, Silver v Silver, above, 
McKinnon v. McKinnon [1964] N.Z.L.R. 567 and Peyohers v. Peychers [1955] 
N.Z.L.R. 564, the court's response was to give hım less than he claimed, 
while ın Barrow v. Barrow [1946] N.Z.L.R. 488, Thomson v. Thomson [1944] 
W.Z.L.R. 1047 and Sopow v. Sopow, 24 W.W.R.(N.8.) 625 (B.C., 1958) the 
court allowed the husband to participate in the tenancy, since this was the 
sole extent of his claim. 
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an increasing role in supporting their families—statistics,** as well 
as the observation of such peculiarly legal phenomena as the 
common modern use of the joint tenancy }* and feminine contribu- 
tion to the purchase of marital property,”° show as much. The 
result has been, of course, at least a limited recognition of the 
“Joint venture ” of marriage in these very cases, and a developing 
feeling of joint responsibility in other fields.2* As a leading 
American authority put it some years ago, one of the basic criteria 
for decision should be: 


“« What the law should call a fair contribution of each party 
to that joint venture (marriage). This fits the modern pattern 
and is flexible for the inevitable variations in this pattern that 
the future may bring.”’ >? 


This feature undoubtedly received its due weight in the present 
ease. Morris L.J.’s preliminary remark that 


‘“‘the present is not a case where parties to a marriage have by 
their joint efforts saved money in order to buy a house,” ** 


indicates this. Certainly, some of the wife’s contribution to the 
purchase-price came originally from the husband but much was the 
result of her own labours, and throughout the whole process of 
buying the property, there was no concept of ‘‘ joint venture ’’— 
and, indeed, if there was, it comprised the wife and her parents and 
not the husband. From an overall perspective, too, the marrage 
was hardly a joint venture, so far as its economic basis was 
concerned. The husband was away for thirteen years but for his 
leaves, and there is no evidence of any common contribution to a 
fund to provide for themselves, to bring up their child, or to plan 
their future life together. Taking the focus of attention off their 
‘< intentions,” it is, of course, entirely conceivable that the 
husband might have been introduced into beneficial ownership 
after the original purchase,** but there was neither communal 
life nor joint endeavour in this case to raise a presumption that 
they should share in the home. 


18 a.g., married women now form 11.8 per cent. of the total English labour force: 
personal communication from the Economic Division of the British Informa- 
tion Services, New York 20. 

19 See, e.g., the formal use of this in New Zealand (Joint Family Homes Act, 
1950, as amended) as a family investment. 

20 In no reported case concerning the beneficial ownership of a home has the 
wife's actual financial contmbution been absent. i 

21 See, 6.g., the “'famıly expenses "' statutes in the United States (8 Vernier, 
s. 160 (1985); McCurdy, Cases on Domestic Relations, 4th ed., 680 (1952); 
Jacobs and Goebel, Cases and Other Materials on Domestic Relations, 8rd 
ed., 764 (1952) ), which recognise the mutushty of the duty of support. 

22 Sayre, ‘‘ A Reconsideration of Husband’s Duty to Support and Wife’s Duty to 
Render Services,’’ 20 Va... Rey. 857, 862 (1948). 

23 [1958] 8 All H.R. at 517. 

24 See, e.g., the suggestion of Turner J. in Sutherland v. Sutherland [1955] 
N.Z.L.R. 689, 604 that the division of the ownership might be substantiplly 
different if the parties had lved together for several years, rather than 
separating shortly after the marriage. 


ra 
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From this policy-oriented angle, of course, it is impossible to 
give accurate prediction of decisions many years hence, Changing 
social relations and, necessarily, changing social policies, make this 
impossible. But the thought is that perhaps a more positive 
attention to the policy questions inherent in these cases of our 
own lifetime may produce some degree of accuracy in short-term 
prediction and, indeed, if carried far enough by judicial decision, 
materially affect social thought and attitudes. 

ALAN MILNER. 


CAUSATION AND CONTEIBUTORY NEGLIGENCE IN THE ABSTRACT 


In Nolan v. Dental Manufacturing Co., Ltd. a tool setter was 
injured in his left eye when a chip flew off a tool which he was 
sharpening on a carborundum grinding wheel. Such operation was 
a regular daily occurrence, up to six times daily, involving about 
half an hour’s duration. The employers had clearly failed to carry 
out their statutory duty,’ for goggles were not provided nor was 
there adequate notice of their availability. Nevertheless, the 
Injured workman failed in his claim based on breach of statutory 


` duty and it was only the late addition of a claim based on breach 


of the common law duty to provide a safe system that enabled him 
to succeed. This decision raises an interesting point in each of 
these fields. 

The failure to succeed for breach of statutory duty may be said 
to follow somewhat unexpectedly from the application of the rule in 
Bonnington Castings, Ltd. v. Wardlaw.* This case marked a 
change in approach to the problem of proof of causation and placed 
the onus firmly on the plaintiff workman. Whilst adding to the 
task of the plaintiff it was felt that such a shift in onus would only 
be material in those cases where causation was doubtful owing to 
the presence of alternative possible causes. Such a case, Watts v. 
Enfield Rolling Mills‘ where the cause of the injury was uncertain 
illustrates the type of situation where the party upon whom the 
onus of proof was cast was bound to fail. The basic facts of Nolan 
are similar to those of Watts with the significant distinction that 
in Nolan the failure to provide goggles on the part of the employer 
was the only physical cause of the accident. The workman, how- 
ever, in evidence said that even if goggles had been provided he 
would only have worn them under strict orders and supervision." 
Paull J. considered that this admission affected the question of 
causation and that, on the facts before him, the onus on the plaintiff 
was not discharged for he had failed to show that on the balance of 
probabilities the safety device would have been used. 


1 [1958] 1 W.L.R. 936. 

2 œ 49, Factories Act, 1987, and Protection of Eyes Regulation, 1938, Reg. 1. 
3 [1956] A.C. 618. Noted in 19 M.L.R. (1956) 580. 

4 [1952] 1 All E.R. 1018. 5 At p. 988. 
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This preoccupation with the onus of proof has had the effect 
of introducing into consideration a matter which can hardly be said 
to be relevant. The action is for breach of statutory duty where 
there has been a clear breach and any action on the part of the 
workman must be a joint cause of the injury to be dealt with under 
the rules of contributory negligence. There seems to be no possi- 
bility that, had the matter been so regarded, the presumptive 
conduct of the workman could have been taken as an act or 
omission on which to base a claim by the defendant that there had 
been contributory negligence. 

The shift of the consideration of relative blame as between 
employer and workman has been moved, as a result of the rule in 
Bonnington Castings, Ltd. v. Wardlaw, to the initial question of 
sole causation from its former relation to proportion of damages to 
be borne by the employer. This has allowed the introduction of 
the theoretical question of what a workman might have done in 
other circumstances, a matter which formerly would have had no 
place. Given the present-day hostility of workmen to any safety 
device which is thought, rightly or wrongly, to interfere with work 
this evidence can also be impeached as being of far less than face 
value. Had the employer fulfilled his own duty the workman’s 
attitude might well have changed, and the employer by his inaction 
is helping to foster the workman’s attitude which will be used as 
a defence against him. 

A further result of the approach adopted in Nolan can be seen 
where, for example, a workman’s action is the main cause of the 
accident. It has been clear since Lavender v. Diamints, Ltd.’ that 
so long as the breach of statutory duty by the employer is a con- 
tributory cause the workman must recover part of the damages 
suffered. If, however, the workman’s contribution to the injury is 
considered first as a question of onus of proof, he will fail completely 
on this head. 

The success of the plaintiff workman in Nolan consequent on the 
application of the common law duty of the employer to provide 
a safe system followed from the finding that there is a duty to 
provide both safety devices and supervision to a reasonable extent 
to ensure their use. Fairly recent cases have established beyond 
doubt the duty in the employer to instruct’ and to give orders to 
use safety devices,’ but the duty to go to reasonable lengths to 
persuade the competent workman to use safety devices and to see 
that he does so was only recently formulated in Haynes v. Qualcast 
(Wolverhampton).° The application of this rule serves to confirm 
the addition of a welcome extension of the employer’s duty. 


J. C. Woon. 


6 [1949] 1 K.B. 585. 

T Barlock v. Brighton Corporation [1949] 1 K.B. 839. 3 
8 General Cleaning Contractors Lid. v. Christmas [1958] A.C. 180. 

® [1958] 1 W.L.R. 225. 
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A New Court’s First JUDGMENT 


Tax Restrictive Practices Court has given its first decision on a 
registered restrictive agreement.’ The restrictive agreements of the 
Chemists’ Federation have been declared to be against the public 
interest by the court, consisting on this occasion of its president, 
Devlin J., with Upjohn J. and Lord Cameron (all three dispensing 
with the traditional wigs and gowns), and four “lay ’? members, 
being persons appointed to the court as being “ qualified by virtue 
of [their] knowledge of or experience in industry, commerce or 
public affairs ”? (in the language of the Restrictive Trade Practices 
Act, 1958, s. 4). 

Since 1985 the federation, consisting of manufacturers and 
resellers of proprietary medicines, has practised a number of restric- 
tions, the principal one of which required its manufacturers to dis- 
tribute their proprietary medicines exclusively through qualified 
retail chemists. The court was not satisfied that this restriction, and 
others depending on or connected with it, could be brought within 
the protective scope of any of the seven “ justifications ” set out 
in section 21 (1) of the Act, and declared that they were therefore 
contrary to the public interest and hence void. The court refused, 
however, to grant the application of the Registrar of Restrictive 
Trading Agreements, the other party to the action, for an order 
restraining the federation or its members from giving effect to the 
restrictions which had been declared void. Its refusal was based 
largely on the grounds that the federation should be allowed to put 
its affairs in order without the threat of penalties for a possible 
breach of injunction, and that there was no evidence that the 
federation would continue with its restrictions. In fact, the federa- 
tion decided to dissolve itself shortly after the court’s decision. 

The decision, though it has the importance of being the first, is 
itself of somewhat limited interest. The court did not find it neces- 
sary to go deeply into the construction of the crucial section 21 (1)?; 


1 Re Chemists’ Federation Agreement (No. 2) (1968) L.R. 1 R.P. 76. 

2 The court did, however, consider the meaning of the words ‘‘ reasonably 
necessary '’ in s. 21 (1) (a)—‘' that the restriction is reasonably necessary .. . 
to protect the public agaist injury ...’’ The court found the decision in 
Stanford v. Roberts (P1901 1 Ch. 440) to be a helpful guide, and said: 

“ We have to ask ourselves whether a reasonable and prudent man 

who is concerned to protect the public against injury would enforce this 

e restriction uf he could. He would not do so unless he was satisfied, first, 
that the restriction afforded an adequate protection, and, secondly, that 

the risk of injury was sufficiently great to warrant it’’ (p. 108). 

The court did not refer, in its judgment, to two important arguments 
advanced on behalf of the Registrar. First, 1t was argued (at p. 85) that if it 
was necessary for the protection of the public that proprie medicines be 
sold only by qualified chemists, ‘* such protection should be afforded by legis- 
lation and not by restrictions by interested parties.’’ It should be clear that 
1f this line of argument were to be generalised, and accepted, then no restriction 
could be justified: every restriction egreed to by interested parties could, in 
principle, be introduced by legislation. The second point concerns the precise 
wording in s. 21 (1) of the seven grounds for the justification of a restriction. 


Vor. 22 14 
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and, since it concluded that none of the seven grounds of justifica- 
tion could be invoked successfully in defence of the restrictions, the 
court did not consider specifically (except incidentally, e.g., at 
p. 107) the detriment of the restrictions to the interests of users of 
the goods or to actual or potential competitors. Moreover, one 
instance does not make a trend. For this reason it is less fruitful 
to discuss in detail the subject-matter of the decision than to select 
and examine two specific issues arising from the case. 

The first issue is one which is likely to be of recurring interest, 
and concerns the nature of reasoning in economics and the place 
of ** factual evidence.’’ For the Chemists’ Federation it was argued, 
inter alia, that the removal of the main restriction would divert 
some business from qualified chemists, and so cause a number of 
chemists to go out of business, notably in country districts. The 
court, however, was not satisfied that the removal of the restriction 
“ would drive any appreciable number of chemists out of business.”’ 
My concern here is not with the merits of the argument, but with 
the court’s discussion of it. The court said, inter alia: 


“ The evidence we have had is too nebulous to support that 
[the rejected] conclusion.” ‘* The extent to which there might 
be such a reduction as a result of increased competition had to 
be left to guesswork.’ ‘* The federation did not succeed in 
lifting this point out of the realm of speculation.” (pp. 109- 
110.) 

Now, in general, it is difficult to see how any result springing 
from the removal of a restraint on competition can be arrived at 
without recourse to *‘ speculation,” since there can be no concrete 
evidence of fact bearing directly on the imagined situation in which 
the restraint is absent. Unless the court insists on an impossible 
standard of proof, in general it will have to consider the likely con- 
sequences of a restriction and of its removal, and, in so doing, it 
will be engaged, willy-nilly, in an exercise involving speculation 
about causal relationships, and in conjecture or guesswork. Some- 
times the matter may be relatively simple; in some cases all com- 
petent observers may be agreed on the nature of a resultant change 
likely to come from an alteration in economic arrangements. Thus, 
in the present case, no one would argue, presumably, that the 
removal of the restriction would increase the number of chemists 
in business, and all would agree that the number would remain 


These grounds refer, roughly, to seven types of result (approved by the 
legislature) which may conceivably derive from one or other registered restric- 
tion. In two of the seven paragraphs, viz., (e) and (f), the formula, in effect, 
is: ‘‘the restriction ts itkely to produce a certain result.’’ The words ‘is 
likely '’ are not included in the other five paragraphs. For the Registrar it 
was contended that this difference in terminology is significant and means 
that whereas, for (e) and (f), ‘it is sufficient to show that its [the restric- 
ton’s] removal would be hkely to produce the result,’’ for the other cases the 
court must be satisfied that ‘'1ts removal would ın fact produce the result ’’ 
(p. 94). This postulates two different standards of ‘‘ proof’’; the matter is 
connected with the first issue which 1s discussed in the tert, above. 
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the same or decline. But even here, of course, a judgment of the 
extent of the change, if not its direction, would involve guesswork 
in the sense that it could not be deduced unequivocally from the 
observed facts of the situation. However, not all cases will be 
as simple as this. Sometimes competent and disinterested observers 
differ as to the nature and direction of change, and not only as to 
its likely extent. The relative effects of restraints on price com- 
petition and of their removal on the amount of effective industrial 
research provide an example of one such controversial issue in 
economics. In such issues the court will presumably have to choose 
between rival theories, and facts are likely to be decisive only in 
extreme limiting cases.” 

It is not intended to suggest that the court is unaware of these 
general considerations. But the dicta which have been singled out 
for discussion here are not helpful. Perhaps this is because in the 
particular case the situation examined and the circumstances were 
such that the respondent’s main argument could be, and was, 
refuted by reference to observed facts. The fact, for example, that 
many medicines, similar to thoge controlled by the federation, have 
for many years been sold by traders other than qualified chemists 
without injury to consumers, was in strong contradiction to the 
federation’s main claim that its restrictions were necessary to 
protect the public. But it is suggested that on many matters, in 
the nature of things, “‘ facts ° cannot be conclusive; though this 
does not mean that “ facts ’’ are not likely to be helpful in guiding 
the necessary processes of ‘‘ speculation’? and responsible 
“€ suesswork.”’ 

The second point for brief comment refers to the role of the 
Registrar of Restrictive Trading Agreements in proceedings before 
the court. In the preliminary ‘“‘ application for directions ’’ by the 
Registrar to the court,‘ the position of the Registrar vis-à-vis the 
court was considered by Devlin J. At p. 64 he said: 


** I think this might be said, that the registrar is not in the 
position of an ordinary litigant in this way, that he appears 
before the court in order to see that the court arrives at the 
right decision, and, if the documents which he has got in 
response to his inquiries are material to that, I imagine that he 
would be willing to accept that, in accordance with his duty, 
he ought to produce them. It is not like ordinary litigation in 
that respect... .”’ 


Yet earlier he said (at p. 62) °: 


“ The burden is put upon the federation to prove its case 
and the registrar is there to criticise it and to make such 


3 For example, where it 1s established that in a particular mdustry, which has 
a restrictive agreement, there ıs no expenditure on research, it could not be 
seriously claimed that the restriction mecreases the volume of research. 

4 Reported in Re Chemists’ Federatson (1958) L.R. 1 R.P. 48. 

5 A similar point ıs made at p. 68. 
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inquiries as he thinks right to see on what grounds it might be 
demolished. Why are you [the respondents] at a particular 
disadvantage if he only brings out the successful inquiries (as 
most litigants do) and not the unsuccessful ones? ” 


As the precise roles and duties of the Registrar, whether he is an 
ordinary litigant or something different, may conceivably be im- 
portant for the adjudication of some cases, it is to be hoped that 
the court will clarify a position which at present has been left 
somewhat obscure. 

B. S. Yamey. 


INDEX 


We should like to call the attention of our readers to the Index, 
which has just been published. This covers the first twenty-one 
volumes of the Review and contains not only a general index, 
compiled on the general lines adopted for the Law Quarterly 
Review, but a list of contributors of articles, a list of Command 
Papers and Reports of Commissions and Committees discussed or 
noted in the Review, and tables of cases, statutes and statutory 
instruments. 

The author is Mr. W. A. Steiner, LL.M., A.L.A., Barrister-at-law, 
who was for a number of years an assistant librarian at the British 
Library of Political and Economic Science, and the volume is 184 
pages in length. It can be obtained from Messrs. Stevens & Sons, 
Ltd. at a price of 25s. net. 


REVIEWS 


PRINCIPLES OF THE Law or Contrracr. By J. F. WILSON, M.A., 
Lecturer in Law, University College of Wales, Aberystwyth. 
[London: Sweet & Maxwell, Ltd. 1957. xxxvi and 517 and 
(index) 22 pp. 85s. ] 


THe kind of textbook chiefly used by undergraduates in British law faculties 
is largely the outcome of two influences. On the one hand there is the pro- 
gramme for legal scholarship, implicit in Blackstone’s and Austin’s work, that 
the jurist should state the principles of law which may be discerned by a 
process of generalisation behind the particularities of legislative and judicial 
rules.t_ On the other hand there is the educational theory that the student is 
not sufficiently equipped to digest the raw materials of the actual legal order: 
he will become confused if he tackles the complexities of the forensic process, 
and so there needs to be prepared for him a simplified account of the legal 
system. ‘The writer thus prepares somewhat dogmatic restatements of “the 
law,’? providing explanation by reference to the judicial development of 
doctrines within the courts, and illustrations by reference to decided cases. 
Here and there some doubts about some rules of law, and some perplexities 
about some factual situations, appear to provide intellectual nourishment 
additional to that obtained through the assimilation of legal principles. The 
two influences are complementary. The student textbook can satisfy both 
objectives since both call merely for the author’s pronouncement of what the 
law is. Consideration is not required of what the law ought to be, nor of the 
social realities which form the background of the law, nor of the practical 
realities which are involved in the actualities of litigation. There may be 
ignored not only philosophical and sociological treatment but also an account 
of the juristic theories of earlier textbook writers. Since the author states 
his conclusions as to legal principles he need not examine whether the judicial 
pronouncement of a particular doctrine forms part of a ratio decidendi or is 
but obiter dictum. Little discussion is needed of the weight to be given to a 
judgment in the light of the hierarchy of the courts: if what is required is 
an illustration of, rather than authority for, a legal principle, it is ag well 
supplied by a case from the county court as from the House of Lords. Even 
with this mode of functioning new editions of textbooks are, nevertheless, 
called for with changes in the legal material. Forensic activity may create 
better illustrations of old principles ur call for the statement of new prin- 
ciples. The legislative and judicial activity may be so great that it brings 
about such extensive departures from, or additions to, old principles that 
they cannot be satisfactorily incorporated within the framework of a book 
designed for those old principles. In that event an entirely new book is called 
for. Such a book is also required when it is thought that the inductions of 
previous writers have been wrong. 

Mr. Wilson’s book abundantly satisfies the criterla for the publication of 
a new students’ textbook on the law of contract. There has been considerable 


1 Cf. Holmes, Path of the Law. ‘* The teaching of the decisions of the past are 
put into general propositions and gathered into textbooks. ... Jurisprudence 
. . 18 simply law ın its most generalised past. Every effort to reduce a case to 
a Tule is an effort of jurisprudencs.”’ 
2 The need for social stability produces a social ‘‘ myth "' as to the existence of 
defined legal principles. is plays some part in the rationalisation of actual 
“law '’ by legal writers. 
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legislative and judicial activity in this field in recent years: he writes with 
lucidity, and has given independent consideration to the principles to be 
derived from these changes. Moreover, he has regrouped some of the tradi- 
tional subject-matter of contract in order to exhibit the comprehensive 
character of one of the more recently developed, and still developing, prin- 
ciples of its Jaw: “mistake” is subordinated on the one hand to “offer and 
acceptance,” and on the other to “implied terms.” 

Wilson bases himself on the view of Anson that contract is restricted to 
“agreement.” There is no consideration of the alternative view presented 
by Pollock, and eventually adopted in the American Restatement, that the 
promise is a better concept with which to build. On the other hand, whereas 
Anson laid almost all his stress on a common intention, Wilson states that 
“in general the law applies an objective test to the formation of contract.” 3 
However, unlike Lord Denning, he arrives at the objective test by the search 
for the “real intention ” pursued in the light of the doctrine of quasi-estoppel 
stated by Blackburn J. in Smith v. Hughes. This doctrine, it will be 
recalled, was not considered by Anson as being inconsistent with Pothier’s 
subjective theory. The discussion of the objective test is not, however, 
undertaken until after offer and acceptance and consideration have been 
dealt with: it is introduced when dealing with mistake. The traditional area 
of mistake is divided into three fields. In one of these the explanation why 
mistake in connection with a transaction prevents a contract from arising is 
that objectively considered there has not been offer and acceptance. In the 
second, the law applies a subjective test, but here again we are told that 
“there has never been a real acceptance of the offer.” Since we are also told 
that in this field the law requires that the one contracting party be fully 
aware of the mistaken belief of the other it is difficult to see why an objective 
test is not considered as applying. Indeed, the decision in Sowler v. Potter, 
which is considered as coming within this field, is criticised because Mrs. 
Sowler had provided “no objective existence of attempting to safeguard 
herself.” 4 In the first two fields consent is negatived by mistake, but in the 
third field is found the other branch of Lord Atkin’s dictum in Bell v. Lever— 
the mistake nullifies consent. The nullification is effected by a term of the con- 
tract and so it has to be a common mistake. Wilson rejects the view that the 
nullifying effect of common mistake is limited to “the two cases of non- 
existence of the subject-matter and the failure to make title.” It extends 
throughout the range of all situations where a term dealing with the mistake 
may be implied. The authority on which Wilson relies is the House of Lords 
case of Bell v. Lever. This, indeed, is the interpretation placed on Bell v. 
Lever by Lord Denning. It is true that in Cheshire and Ftfoot Lord Denning 
is considered as a supporter of their view that “at common law a contract is 


3 It is amusing to reflect that thirty yeara ago references to subjectivity and 
objectivity in law were often regarded as AER unnecessary metaphysical 
distinctions into a practical subject. Cf. the view that the distinction pr aes 
the intellect and emotion 1s metaphysical: per Lord Goddard C.J. in Spriggs 
[1958] 1 All E.R. 300 at 3804F. 

4 The opinion of the majority of commentators is that the decision in Sowler 
v. Potter cannot be supported even on the subjective theory enunciated by 
the judge. (Wuilson’s omission of a reference to Goodhart’s “discussion of the 
case in 67 L.Q.R., p. 228, is surprising. His citation of juristic literature 1s 
eclectic.) I personally ngree with the decision, and support it on the objective 
theory. The basic principle ıs that an offer cannot be accepted by a person 
to whom ıt is not addressed. The identification of an i e may po by 
reference to characteristics. A blind segregationist may make an offer to whites 
only, and this offer cannot be accepted in any circumstances by a negro. 
Sowler’s offer was made, to Potter's knowledge, to a not-Robinson, „and 
could not be accepted by Potter because she was a Robinson. No principle 
of law 1s involved ın the determination of the precise terms of the offer: this is 
a ‘* question of fact.” 
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not void merely because the parties have made the same mistake however 
fundamental.” But this overlooks what Lord Denning said in Solle v. Butcher. 
“The correct interpretation [of Bell v. Lever Bros., Lid.| is that once a 
contract has been made, that is to say, once the parties, whatever their inner- 
most state of minds, have to all outward appearances agreed with sufficient 
certainty in the same terms on the same subject-matter, then the contract is 
good unless and until it is set aside for breach of some condition expressed 
or implied in it... .”5 Lord Denning’s contribution to the law is to insist 
that there is also an equitable doctrine of rescission for mistake, which carries 
with it a power of putting parties on terms. It is not clear whether he con- 
siders that this equitable power extends also to common law mistake, but 
there is no reason why it should be confined to the exclusive jurisdiction of 
equity. 

One advantage of retaining the implied term basis for mistake is that 
Wilson is able to bring under one principle a number of branches of law not 
previously integrated. Within the doctrine of implied terms® he gathers 
common mistake and frustration, and also customary terms in general as well 
as the implied conditions of the Sale of Goods Act, which he rightly regards 
as statutory declaration of mercantile usage. He could also have added the 
topic of dependent and independent covenants. Simple analysis shows that 
the problem whether “covenants” are dependent can be resolved into the 
problem whether the performance of the promise of one part is a “condition ” 
(in the sense of condition precedent) of the performance of the other part. 
Where there is no express provision to that effect, then the problem turns on 
whether a term to that effect can be implied. 


The integrating process can be carried still further. Here are some 
examples of topics which, in the author’s language, are left segmented. The 
ticket cases and the letter cases could be brought under the objective theory 
of consent. It is surprising to find that there is put forward as the basis 


5 [1049] 2 All H.R. 1107 at 1119B. In F. E. Rose, Lid. v. Wm. Pum, Ltd. 
[1958] 2 All E.R. 789 at 747B, Lord Denning said: ‘‘ Once the contract is 
outwardly complete, the contract 1s good unless and until ıt 1s set aside for 
failure of some condition on which the existence of the contract depends.” 
There ıs no reason for thinking that he was excluding imphed conditions 
from so operating. The case was one where according to the principles 
governing implied terms a condition could not be implied. The parties 
deliberately elected to use for the contract that they made in writing the 
Enghsh word ‘‘ horsebeans’’ as the description of its subject-matter. They 
deliberately decided to exclude a reference to the French word ‘“‘ feveroles.’’ 
It 18 also true that they assumed that the English and French words were 
synonymous, but they chose the English word because there had been dif- 
culties about the precise significance of the French word. Thus to have 
implied a reference to ‘‘feveroles’’ would have been to make the contract 
speak when the parties had been intentionally silent. This would have con- 
travened an established principle of the doctrine of implied terms. ‘This 
“ explanation ’’’ of the case is, it is submitted, but a free translation of the 
judgments of Singleton and Morns L.JJ. 

The other case relied on in Cheshtre and Ftfoot for their view that the common 
law recognises no doctrine of common mistake is Harrison and Jones, Ltd. 
v. Bunsten and Lancaster, Ltd. [1958] 1 Q.B. 646. This case can also be 
explained in accordance with the theory that common mistake may operate to 
introduce an implied term into a contract. The term there suggested for 
implication was one which would have contradicted the express terms of the 
contract. It 1s contrary to the established principles of the doctrine of umphed 
terms to permit this to be done. 

£ Wilson employs the phrase ‘‘ terms implied by law " for one chapter heading 
and ‘‘terms by construction’ for another. In the United States this termi- 
nology marks a distinction between terms deemed to exist by virtue of the 
presumed intention of the parties. and those imposed on the parties by the 
court’s view of justice. 
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of the letter cases the fiction that the post office is an agent of the letter 
writers.’ The principle of quasi-estoppel can embrace both the Central 
Properties type of case, and the waiver cases, which are illustrated by Tyers 
v. Rosedale and Ferryhill Iron Co. The problem of remoteness of damage 
in contract should be considered together with the same problem in tort. 

An integrating process leads to greater depth of knowledge because, as 
the author states, it focuses attention on more fundamental principles. On 
the other hand, the inclusion within the covers of one book of quite indepen- 
dent topics gives but a simulacrum of integration, and leads to superficiality 
of treatment. Is there any need to include within a book on contract a 
discussion of either agency or quasi-contract? Those topics are concerned 
with quite different principles from the law of contract, which is a law of 
autonomy even if it be regarded as based on promise and not on agreement.® 

It is to be hoped that in a second edition the author will be able to 
narrow the scope and deepen the treatment. He should be able to incorporate 
some reference to the major juristic work of Williston and Corbin, work 
which is bound ultimately to affect judicial development here, as it already 
has in the United States, either directly or through the American Restatement. 
Further reference to the literature in periodicals could also be useful. Such 
literature sometimes contains the best discussion of policies behind principles. 
The need for consideration of policies does not solely arise from the task 
of the university teacher to expound the reason for rules, but also from the 
fact that in practice it is the purposes which rules subserve which are often 
determinative of judicial decisions. 

J. L. Mowrnosz. 


A CASEBOOK ON Contract. By J. C. SMITH, M.A., LL.B., Head of 
the Law Department, University of Nottingham, and J. A. C. 
THOMAS, M.A., LL.B., Douglas Professor of Civil Law, Univer- 
sity of Glasgow. [London: Sweet & Maxwell, Lid. 1957. 
xxii and 488 and (index) 5 pp. £2 5s. 0d.] 


Oxer needs to “audit” but a few case method classes to confirm the con jec- 
ture that the case book imposes no very great restriction on the teacher. 
It is but a tool of his trade and he is the craftsman who uses it for his own 
purpose, a weapon in his fight for education in law or justice or truth or 
reason or merely education, or whatever objective he sets before himself. He 
may make much or little of the book: there is no one case book method, any 
more than there is one lecture method. The flexibility of the “system ” can 
be seen by considering the extremes between which the thousand and one 
methods may be said to fall. There are instructors who give straightforward 
lectures on the subject-matter of the texts in the assignment from the case 
book, using the cases to illustrate the principles expounded. There are 
instructors who ask questions and propound problems barely hinted at within 
the covers of a very ample case book, regarding its texts as adequate 
education in the problems it considers. The comments which I make about 
a case book must reflect my lack of imagination as to how it may be used. 


T This theory had been rejected even before Henthorn v. Fraser. The objective 
theory pede the doctrine that an offer may be sent by post in circum- 
stances which lead the ofteree to believe that acceptance is complete as soon 
as a letter of acceptance is dispatched by post, without any need for express 
notification. 

8 ‘Agreement’ and ‘‘agreements'’ may signify distinct notions. ‘* Agree- 
ments ’’ refers to bipartite transactions, but we may speak of a umlateral 
promise as based on the agreement of the promisor. D quasi-contract obliga- 
tions are imposed despite the will of the obligee, and in agency one person 
becomes bound to a party to whom he has made no promise. 
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It is, nevertheless, possible to isolate the contents of a case book from its 
potential use, estimating the impact of the book on an uninstructed student 
reading it apart from class discussions. The wide range of the spectrum of 
legal education in the United States is produced, in part, by the variety of 
case books as well as by the diverse uses to which they are put. Much has 
happened since case books contained but a selection of cases transcribed from 
the law reports, with but the headnotes excised, and used because it was 
thought that cases were where alone “law” was found, furnishing the 
particulars from which the general principles were to be derived by a process 
of “logical” induction. Materials of all kinds other than cases have been 
added, as well as questions and problems. The case book has become the 
stimulus for a “Socratic dialogue” between teacher and student in which the 
“nature and sources of law” may sometimes be discussed in terms of social 
interests and ideals, and decisions considered not as application of rules but 
as a resolution of forces. The preparation of a case book is no mere 
“tonsorial and agglutinative” task: it may be a major contribution to 
scholarship, the selection of materials belng so made as to exhibit not only 
the views of judges and other jurists, but also the author’s own theses, 
which he may expound in introductory or explanatory texts written by himself. 
Thus a recent United States case book in the law of contract presents a 
sociological approach, inviting consideration of the policies lying behind the 
decisions of the courts.! Its chapter headings speak of “contract and the 
free enterprise system,” of “regulation and collective bargaining,” of “ fair- 
ness and equality and exchange justice,” of “the ideal of security of trans- 
actions.” Its basic material is largely the familiar material of contract law 
cases: it is the point of view which is different. What is the point of view 
of “Smith and Thomas ”? 

If we look at the chapter headings we shall find them dealing with 
traditional concepts, though, as we shall see, there are important rearrange- 
ments of subject-matter indicating the existence of principles not fully 
recognised a generation ago. The outlook is, however, that of English 
analytical jurisprudence, including, however, the elements of growth and 
change in law. The impression I receive is that of a demonstration of a 
process of development and elaboration of a consistent set of principles, 
capable of regulating those arrangements of citizens resulting from the 
expression of their will as to their future activities, the principles themselves 
expressing canons of individual justice reflecting the wills of thé parties.? 
That there are principles creative of rules seems implicit. The material 
serves as the empirical basis for a Kantian rational critique rather than for 
a Hegelian dialectic of decision born amid a clash of opposites, creating both 
doubt and turbulence. There ts strife between litigants, though the arguments 
of counsel are almost suppressed,? but the material is not so spotlighted that 
there stands out the conflict of diverse’ interests of men in society, or that 
competition of principles which though opposed yet persist in law as in life. 
We are not presented with a clash of judicial personalities, even in the “ de- 
psychologised” form of a contrast between the judge as man of valour and 
the- judge as man of caution: there is indeed little emphasis on dissenting 
judgments or conflicting cases.” But the book is an exciting presentation of 


1 (1958) Sh and Kessler: Contracts: Cases and Materials. 

3 As we Bal aoe the topic of illegalty is excluded from the case book. 

3 A notable exception to this is the text of Scott v. Ltitledale where substan- 
tially only the argument of counsel 1s presented. " 

4 The competition of opposing principles in life is witnessed the contra- 
dictions between popular proverbs: ‘'Many hands make light work” 18 

answered by ‘‘ Too many cooks spoil the broth”; ‘‘ Look before you leap” 

by " He who hesitates ıs lost.” 

5 Bome of the dissents and conflicts refer to differences about “fact” rather 
then “law.” The vital distinction between a question of law and a question 
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contract Jaw. It is exciting not merely because it is the first appearance of 
a case book written by British teachers for use in the case method—not a 
case book giving in convenient form the cases which illustrate principles 
expounded in a textbook, but a case book which in itself provides the material 
for derivation of princlples—it is exciting because of the nature of the material 
presented and because of the manner of presentation with its suggestion of 
principles. 

The material presented consists mainly in cases, but there is also an 
extensive, though judicious, selection of extracts from a wide range of text- 
books and articles. Their range, and the learning of the authors, is shown by 
the inclusion of an extract from Glanville Williams’ article on “ Language 
and the Law,” and an extract from an article by a philosopher in Mind. 
The number of cases is high since many are summarised. The reading of an 
entire case ig often a roundabout wey of getting at the relevant point which 
may be made in a brief extract. Yet it is a most valuable exercise, both in 
developing general intelligence and acquiring the particular skill of a lawyer's 
technique. Compilers of case books are presented with the dilemma of com- 
pleteness of individual cases on the one hand and compendiousness of relevant 
material on the other. Our authors have been prepared to lose on the 
roundabouts by giving summaries of cases in order to gain on the swings of 
judicial opinions. Their avowed purpose is to provide more material for 
discussion. Jt must be emphasised that though it may be judged that the 
authors present their texts as the basis for the formulation of a set of con- 
sistent materials, it is clear that they do not consider that teaching and study 
consist in dogmatic assertion and passive absorption. They restrict with 
austerity their own introductions and commentaries: there is barely a dozen 
pages of their own writing. But they are concentrated stimulation: as are 
the problems and questions that they have edded with so much thought. 
They have throughout provided the stimulus for vigorous discussion by students 
of principles to be elicited, and it is discussion which is the life-blood of the 
cage method. This blood is often thinned out by pressures to “cover a 
course.” To avoid this, the authors have wisely made no attempt to include 
all the topics often found in books on contracts: their writ of prohibition 
extends well beyond the alien elements of agency and quasi-contract.® It is 
open to doubt, however, whether the exclusion of illegality is desirable. The 
exclusion is quite consistent with the authors purpose: but should not a 


of application of law to fact has too often been overlooked in English le 
thought, though ıt was stressed by Austin. The pomt may be illustrated by 
reference to tha American case of Sherwood v. Walker as presented by the 
authors. In the belief that a cow was barren it was sold for a price one-tenth 
of what would have been obtained for a breeding cow. The majority through 
Morse J. rejected the buyer's action for replevin on the ground of mutual 
mistake; the dissent of Sherwood would have allowed it. The authors propound 
the question: ‘‘Do you think an lish court would have agreed with Morse 
J. or Sherwood J.?’’ But, as the fuller report of the case shows, the majority 
and minority did not differ on the law: both accepted the doctrine of mutual 
mistake as expounded by Blackburn J. ın Kennedy's case, but both answered 
differently his question whether the mistake was ‘‘as to the substance of the 
whole contract.’ The difference was similar to that between majority and, 
mınority ın Bell v. Lever. Stare decisis does not extend beyond determination 
of law to application of law to fact or to age of fact. An English judge 
would be perfectly free to decide a question of application of law to fact, 
similar to that ın Sherwood v. Walker, as seemed to him nght. Our authors 
are, of course, not alone in leaving discussion of the English doctrine of prece- 
dent to textbooks of jurisprudence. 

Heilbut v. Buckleton, Pym v. Campbell, De Lassale vw. Guildford, are 
included, but it would appear that they are not intended to introduce the topic 
of ‘‘ parol evidence and written contracts."’ Is 18 doubtful in this Idtter 
connection whether ıt is worthwhile including the text on the Btatute of 


Frauds. 


a 
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student of contract be made to consider the relation between “contract” and 
political and economic democracy: and how far those are justified who see 
contract as the basic institution not only of a laissez-faire political ideology, 
but of all society? 7 

Perhaps the most important feature of the material presented by the 
authors is the use of American cases and texts. Our authors have properly 
acknowledged the debt of the common law world to Williston and Corbin and 
to all who laboured in the formulation of the Restatement: they have well 
demonstrated the great gain to English students to be obtained by the use 
of United States material. Indeed my complaint is that there should have 
been more! A few illustrations must suffice. A very brief account in nine 
lines is given of the Allegheny College case. A fuller account would have 
shown how the doctrine of “promissory estoppel” was favoured both by the 
court and by the ‘dissenting judges, but that in the majority opinion the 
doctrine of consideration was found flexible enough to deal adequately with 
the case. A reference to Corbin’s comment on the case § would have shown that 
the judgment of the court has been criticised as Jaying down too rigid a view 
of the doctrine of consideration. Moreover, such material would have helped 
to show the practical importance of considering a contract as a set of 
promises, which is the authors’ approach to the subject. On the other hand, 
it would have helped discussion of the objective theory of agreement, which 
is a prominent feature of the book, to have included the vigorous criticism 
of some statements of that theory which is made by Frank J., when dissenting 
in Ricketts v. Pennsylvania Rly. Co.®: it would also have introduced English 
students to a novel style of judicial writing. 

It is in the treatment of “ conditions” that the authors’ text calls most 
for amplification from further United States material, despite the fact that 
it contains so much of that material. They quote at some length the passage 
from Williston which contains his condemnation of the “astonishing use” in 
England of the word “condition” as meaning a certain kind of promise. 
This passage, curiously, is separated by an entire chapter from the section 
of the Restatement adopting the terminology whereby the word “ condition ” 
is distinguished from a promise.1®° But they do not present cases which drive 
home the point by judicial recognition of the importance of distinguishing 
“condition” from promise. Lach v. Cahill 11 contains an express dictum on 
the very point, and U.8 v. O’Brien, in the Supreme Court, has a judgment 
by Holmes J. dealing with a cancellation clause, and showing that the happen- 
ing of the events giving one contracting party the right to cancel does not 
necessarily constitute a breach of promise by the other contracting party: the 
subject-matter of the cancellation clause is part of a “condition,” not part of 
a promise. Of course, there are English cases which could be used for dis- 
cussion of this matter: the cancellation clauses of shipping contracts and the 
rejection clauses in contracts for the sale of goods are best expounded by the 
use of this distinction, but the judicial treatment labours under the handicap 
of the English terminology. ‘The very case, which as a result of Serjeant 


T The ‘‘ freedom of contract clause in the U.S. Bill of Rights makes the 
American student aware of the relation between contracts and public law. 
8 ‘' Cardozo and the Law of Contracts,” 52 H.L.R. at p. 417 A vigorous state- 
ment of thesis that consideration is not fied to & bargained-for detriment or to 
any other symple factor is contaimed in Clarence Morris: How Lawyers Think 

at p. 100. 

153 F. 2d 757. (The opinion of the court was written by Learned Hand J.) 

10 The Restatement does, however, unwisely in my opinion, define ‘‘ promise "’ 
in accordance with Holmes’ view so that ıt is possible to say that A promises 
it will rain tomorrow. I would prefer a terminology whereby one has to say 
‘A promises to make compensation if it rains tomorrow. 

11 (1951) 188 Conn. 418. 

12 (1911) 220 U.8. 321. 


o 


ran 


224 i THE MODERN LAW REVIEW Vor. 22 


Williams’ note is largely the origin of the English confusion, could be used to 
introduce the American distinction. In Pordage v. Cole the difference between 
performance being a condition precedent and a promise to perform is made 
by reference to the situation where the act of one party is a condition 
precedent to performance by the other, even though the former has made no 
promise to do the act. The questions asked by the authors about the possi- 
bilities of counter-claims in Bettini v. Gye and Poussard v. Spiers may 
agitate the question: an impressario may have a right to cancel an artist’s 
contract for non-appearance by a certain date without the artist having 
promised to appear by that date. But the cases suggest an answer by 
reference to personal incapacity: and Behn v. Burness could bring out the 
distinction better. 

The authors rightly associate the puzzlement of Devlin J. in Smeaton, 
Hanscomb & Sone, Lid. v. Sassoon I. Betty, Son & Co. with the problem of 
distinguishing promise from “condition.” But it is strange that earlier cases 
on the same point have been overlooked in English writing. Beck v. 
Symanowski 4 is a House of Lords case. In Myer, Lid. v. Osakeyhtio, Ltd.'4 
and in Green v. Arcos 18 Greer L.J. and Rowlatt J. specifically question the 
range of application of rejection clauses The wise handling of both rejection 
clauses and exemption clauses, like those from Walis v. Pratt to L’Estrange 
y. Graucob,1® calls for clear recognition of the distinction between promises 
and conditions, and for the distinction between definitive qualittes which 
appear in promises, and non-definitive qualities which appear in conditions 
or warranties, or may be non-contractual.??7 

The authors’ rearrangement of much of the subject-matter of contract law 
marks a contribution to legal theory. The doctrine of consideration is linked 
with privity of contract, and in the part devoted to “the nature and extent of 
contractual obligations” we have as chapter headings (a) conditions, (b) implied 
terms, (c) initial impossibility and mistake, and (d) subsequent impossibility and 
frustration. The dominant feature of the rearrangement is perhaps seen at the 
outset of the book in the chapter entitled “ Contract, promise and agreement,” 
for the first cases are those which are associated with “ mistake” and which have 
hitherto appeared much later in the exposition of the law. In their brief 
introduction the authors accept Pollock’s concept of a contract as a set of 
promises, which is, of course, also the approach of the American Restatement. 
However, attention is not directed to the difference between this approach 
and Anson’s, which equated contract with agreement.1® On the contrary, we 
are told that promises are only enforced if they are “bargained for,” and so 
promise and agreement, if separated conceptually, are historically related.?° 


13 [1924] A.C. 48. 

14 37 L1.L.Rep. 212. 

15 89 LI.L.Rep. 84. 

16 The authors set out an extract from the 8th edition of Benjamin on Sale 
without giving the editor’s name. That extract contains a dubious equation 
of ‘‘ description,” in the phrase ‘‘ sale by desorption," with definitive qualities. 

17 The function of rejection clauses is to restrict the operation of references to 
non-definitive qualities to ‘‘ warranties '’: the function of exemption clauses 
is to deny them cortractual operation. Neither extends, however, to references 
to definitive qualities which appear in the promise to deliver the defined goods: 
see 15 Can.B.R. p. 760, which should be read in conjunction with 15 Can.B.R. 

18 Despite the title there is no suggestion in the text of a distinction recognised 
by some U.B. suthorities between impossibility and frustration whereby they 
are regarded as governed by different principles. 

19 Tt would be most useful if the authors were to include in their nert edition 
Landon'’s valuable, but not easily accessible, article on the scope of contrac 
in the Bell Yard. 

20 Hamson would make enforceable premise logically part of the one reality 
which is bargain (Case Book, p. 89). His equation of consideration, offer, 
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We are directed at once to the nature of agreement, and the Restatement is 
paraphrased in the expressive phrase “it is the expression of agreement and 
not the agreement itself which makes a contract” Their opening cases are 
thus cases demonstrating the objective character of “agreement” in contract, 
and the “mistake” cases are excellent material for this purpose. But are 
not the “letter” cases and the “ticket” cases also related to the objective 
theory? And is not Felthouse v. Bindley perhaps the best illustration? 

Those who support the introduction of the case method into the law 
schools of Britain, at least as an experiment, are indeed fortunate that the 
first of the books presented for this purpose is the one prepared with such 
judgment, skill and authority by Smith and Thomas. And all students of 
law, traditionalists and experimentalists, teachers and practitioners, will find 
much of novelty, interest and stimulus in what is not merely an educational 
tool but a true and memorable anthology of the literature of contract law. 


J. L. MONTROSE. 


Tue LreaLrry or NucuearR Wearons. By Grore SCHWARZEN- 
BERGER, PH.D., DR. JUR. [London: Stevens & Sons, Ltd. 
1958. 6l pp. Paper edition, 8s. 6d. net. Cloth edition, 10s. 
net. ] 


Ix what was originally a lecture delivered at University College, London, 
Dr. Schwarzenberger offers a clear and dispassionate analysis of the legality 
of nuclear weapons, though at times he is forced into the realms of conjecture. 

The truth is that there are no precise rules of law specifically related to 
the making and using of nuclear weapons and so we are left with the task 
of deducing relevant rules from general principles and specific rules regarding 
analogous methods of warfare. The insuperable difficulty here is that the 
lawyer is not sufficiently equipped to give answers to the many problems 
posed since he does not have the knowledge of the physicist or military 
strategist whose expert evidence is so obviously necessary before adequate 
deductions and analogies can be made. 

Dr. Schwarzenberger dismisses considerations of humanity and the require- 
ments of civilisation as being “no substitute for prohibitive rules of inter- 
national law” (p. 47) and in themselves constituting no evidence of rules 
prohibiting the use of nuclear weapons Quite rightly he further notes the 
gradual whittling down of the principle of the exemption. of the civilian 
population from being an intentional object of warfare and concludes that 
the local population is only immune if the civilians are not connected with the 
war effort and are remote from important target areas (p. 48). Of course it 
is open to argument that a labourer in a canning factory is helping the war 
effort, and a further difficulty arises in judging the degree of remoteness 
and the relative importance of target areas to ascertain whether a State has 
broken the rules of the game and devastated an “excluded” area. 

The rules that can be deduced and logically applied to the use of the 
“ultimate weapon” are the traditional rules regarding the legality of war 
itself and the more particular prohibitions such as those established by the 
. Genocide Convention. 

It is possible however to deduce further arguments against the legality of 
unclean bombs on the ground that the use of poisoned weapons is prohibited 


acceptance, appears to be adopted by Smith, who analyses offer in terms of 
romise and request (Case Book, p. 89). But this analysis may be doubted - 
en offer ıs a statement of all the terms of a proposed contract: there 1s an 


expression of a willingness to be bound by the mere *' acceptance ’’ of the 
offeree: but why must there be a ‘*‘ request ’’ for acceptance? 
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as also are gas warfare and weapons calculated to cause unnecessary suffer- 
ing (see Article 28 of the Hague Regulations of 1899 and 1907 on Land 
Warfare and the Geneva Protocol on Poisonous Gases and Analogous 
Materials, 1925). 

Once Dr. Schwarzenberger is forced to conclude that the manufacture of 
nuclear weapons is in itself legal then any further speculation must to a large 
extent be academic since as yet there remains no possibility of enforcing any 
rules in the event of a nuclear war. While subsequent punishment of the 
offenders may supply a rather doubtful compensation for the savagery of a 
nuclear war even that is subject to an exceedingly dubious presumption that 
the guilty parties remain to bear the reckoning. In any case punishment 
would be confined to individuals or States on the losing side. 

This short work will supply food for thought for lawyer and layman. 
Not only the brevity of the work but its clarity and the author’s intelligent 
and sober approach to the subject make it a work which one has no hesitation 
in recommending. 

J. A. ÂNDREWS. 


INTERNATIONAL RELATIONS. THE WORLD COMMUNITY IN TRANSITION. 
By N. D. Parmer and Howard C. Perris. Published under 
the auspices of The London Institute of World Affairs. Second 
edition. [London. 1957. xxxvi and 870 pp. £2 10s.] 


Tne authors of this book describe the purpose of the study of international 
relations as follows (p. XXXIII): “It is not a sclence with which we solve 
the problems of international life. At its best it is an objective and systematic 
approach to those problems.” 

This reviewer heartily agrees with the definition. The study of inter- 
national affairs, if approached scientifically, helps us to understand complex 
interstate problems, and it teaches us to think soberly about these matters 
which concern us deeply, so deeply indeed, that the ability to form a sober 
judgment on them may become a matter of life and death for each of us. In 
this sense everyone ought to be a student of international affairs. 

It is the task of the scholar of international relations, however, to deter- 
mine the right method (or methods, for various roads may lead to the desired 
goal) for studying international relations. Opinions still differ widely on this 
point. Some scholars, among whom are Q. Wright and E. Haas, seem to 
favour a deductive and more theoretical-sociological approach, others, among 
whom are the authors of the book in review, a more empirical one. 

Palmer and Perkins have built this book around a central theme: the 
State, its capacities and interests, and the means to promote these interests. 
No State is, or ever has been, wholly free in pursuing its interests, for each 
one of its actions provokes counter-actions or reactions from one or more 
other States. The third part of the book therefore deals with the “controls 
of interstate relations.” The fourth part describes the history of international 
relations of the last decade and their present status. 

Each of these sections is worked out in great detail with an abundance of 
historical examples. Thus, the book has grown into an encyclopedia of facts 
and considerations on international politics. 

Is this method of presentation the best possible one for the student, 
particularly for the young undergraduate? Personally,- í do not consider 
the abundance of historical detail an asset, but a burden for the student. 
Young people do not possess the profound knowledge of, and insight into, 
history which permits them to view the innumerable facts mentioned here in 
their proper perspective. They can not possibly “digest” the masses of 
material contained in each single chapter. And what can be the use of having 
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the student study some of the chapters while leaving the others aside? What 
he wants and needs is an overall picture of international relations. 

Moreover, the authors of such an encyclopedic volume run the risk of 
making many mistakes in describing details and of resorting to commonplace 
statements in those sections where a fuller presentation would require hundreds 
of introductory pages. I pick a few examples at random: 

P. 498. The “ pancha-sila,” the five principles of Indonesian nationalism, 
were not formulated by Dr. Hatta on October 7, 1945, but by Mr. Sukarno on 
June 1, 1945, in a speech delivered before Japan’s surrender. The “ extensive 
military operations ” of the Dutch were not undertaken before the conclusion 
of the Lingadjati-agreement, but several months after it (first “ police- 
action”) and again in 1948, a year and a half later. 

On the same page Indonesia is referred to as the “rich island of the 
East Indies.” Fifteen years ago I published a book in English (with the 
Harvard University Press) in which it was shown once more (many others 
had done it before me) that Indonesia is not a naturally rich country. The 
commonly used indication “islands of fabulous wealth,” stems from the Greek 
geographer Ptolemy who knew next to nothing about the real state of affairs. 
The chapter on Africa is full of similar half-truths. 

Was General Hertzog really “the founder of white South African 
nationalism ” (p. 570)? And was Hertzog really inspired by a “hatred of the 
Africans,” a “hatred, unknown to Smuts”? ‘The real roots of South Africa’s 
nationalism remain unexplored here. Do the authors really believe that John 
Gunther’s statement: “If I were an African, I would rather live in a 
British territory than in any other” bears any relationship to the real senti- 
ment of the black Africans? 

Here, my objections to platitudinous statements touch upon a principle, 
a question much more important than the small mistakes which will occur to 
any author who must write on so vast a subject. Is the use of books like 
those of Gunther, a proliferous writer who by now has been “ Inside” nearly 
everywhere, to be recommended to students who must be educated in sober 
and non-emotional thinking about international affairs? One of the main con- 
cerns of the authors of a textbook on international] relations must be to select 
recommended literature most carefully, for each book the student reads will 
be an example to him how people who know so much more than he does 
handle the subject. 

The “ multa ” has won out over the “multum” in the book of Palmer and 
Perkins, which is most regrettable, for the authors have done their best to do 
a good job and in many aspects they have succeeded in doing so. 


B. H. M. Viexxe. 


YEARBOOK. OF THE INTERNATIONAL Law Commission 1951. Vol. 1. 
Untrep Nations. [New York: United Nations; London: 
H.M.S.O. vii and 450 pp. 82s. | 


Tue first volume of the 1951 Yearbook contains the summary records of the 
third session of the International Law Commission. As usual, the session 
opened with far from a full complement of members present. In fact, no less 
than seven of the fifteen members were absent at the beginning of the session, 
including the Chairman, whose arrival had been delayed. Although the 
session opened on May 16, a fact that had been known for some time in 
advance, the Commission was informed that Sir Benegal Rao hoped to attend 
from the 2ist and that Professor Hudson would be leaving the United States 
on the 24th. Professor Koretsky was unable to leave the Soviet Union on 
health grounds, but he asked to have the documentation and records sent to 
him. When the session opened there was no news of Professor Zourek, but on 
July 28 the Chairman announced that a communication had been received 
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expressing his inability to participate in the third session because of “ un- 
expected calls on his time and urgent work”—he had likewise been absent 
from the first and second sessions of the Commission. Of far more importance 
than these absences was that of Mr. el Khouri of Syria, who had informed the 
representative of the Secretary-General “ that the incidents which had occurred 
between Syria and Israel compelled him to remain in New York, where the 
Security Council was sitting, but that he hoped to join the Commission on 
May 21.” 

The explanation of Mr. el Khouri’s absence raises the fundamental problem 
of incompatibilities. Unlike the Statute of the International Court of Justice, 
that of the Commission makes no provision for ineligibility on the basis of 
office. At this session the Commission resolved that, in the event of it becoming 
a full-time body, its statute should be amended to provide that “no member 
of the Commission may exercise any political or administrative function, or 
engage in any other occupation of a professional nature.’ When this 
recommendation came to be discussed by the General Assembly at its sixth 
session it was felt that there was still insufficient experience of the working 
of the Commission to warrant any change being made at that time. Even 
though the Commission has now been operating ten years, the position is still 
the same. 

One of the most interesting topics considered by the Commission arose from 
a report presented by Brierly on the law of treaties. Rejecting the practice 
of the Organisation of American States, and differing from the advisory 
opinion of the World Court on Reservations to the Genocide Convention, the 
Commission felt that to become effective a reservation required the consent 
of all parties to the convention, and that the principle applied by the Court 
of compatibility with the purpose of the convention was too vague and sub- 
jective to permit of general application. In the result, therefore, the Commis- 
sion supported the practice of the Secretary-General—that all parties must 
concur—which had led to the request for the advisory opinion on the Genocide 
Convention. 


This was one of the early sessions of the Commission which discussed the 
régime of the high seas and in which the beginnings of the report which was 
considered at the Geneva Conference of 1958 were laid. The Commission 
defined the continental shelf by reference to the possibility of exploitation, 
rejecting the geological concept and making no mention of depth. In this, 
it was more logical than the 1958 Conference which attempted to marry both 
concepts. Another issue on which there is a discrepancy between the Com- 
mission’s views in 1951 and the Conference relates to the conservation of the 
resources of the high seas. Both bodies were of opinion that a coastal State, 
even though its nationals did not participate in the fishery adjacent to it, 
should participate in the regulation of the fishery. On this occasion it was 
the Commission which introduced a geographical limit at 100 miles. The 
Conference, on the other hand, referred merely to the resources “in any area 
of the high seas adjacent” to the territorial sea. Finally, the Commission dealt 
with the question of “hovering legislation” within the contiguous zone and 
was of opinion that this should not extend more than twelve miles from the 
coast. The Commission intentionally measured from the coast rather than the 
outer limit of the territorial sea because of the inability to secure unanimity as 
to the limits of the territorial sea. Although the Commission pointed out that 
States which have claimed extensive territorial seas have less need for a con- 
tiguous zone than those that have been more modest, it may be argued that this 
reference to twelve miles from the coast indicates the predilection of the 
majority of the Commission for a territorial sea less than twelve miles in 
extent, 

Other matters considered by the Commission related to the definitior of 
aggression and the formulation of a draft code of offences against the peace 
and security of mankind. The Commission was unable to find a suitable 
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general definition of aggression, although it had felt that any definition should 
include such indirect forms of aggression as the fomenting of civil strife, the 
arming of organised bands for offensive purposes or the sending of “ volun- 
teers” On the other hand, it was able to adopt in the Code of Offences a 
section which provided that such an offence included aggression, a threat to 
resort to aggression, preparations for the employment of armed force, incur- 
sion by armed bands for political purposes, encouragement or toleration of 
activities to foment civil strife or terrorist activities, and an extensive list of 
other similar acts. One might have felt that if it was impossible or inadvisable 
to define aggression, it was likewise the case in connection with this draft. It 
is clear, however, that the draft’s list of offences would not preclude acts 
taken by way of legitimate preventive self-defence. 

In view of the fact that the Commission is not a full-time body and meets 
only for a few weeks each year, it might be thought advantageous if, instead 
of devoting its energies to a wide field of studies, each session were confined to 
just one or, at most, two topics only. Further, States might be asked to 
ensure that members of the Commission are not engaged on State affairs 
when they are supposed to be at the deliberations of the Commission, while 
the members might be asked to consider their task as members of the Com- 
mission as taking precedence over all other activities. 

L. C. Green. 


STUDIES IN JURISPRUDENCE AND CRIMINAL THEORY. By JEROME 
Harr, Distinguished Service Professor of Law, Indiana Univer- 
sity. [New York: Oceana Publications, Inc. 1958. 800 pp. 
45s. | 


Tus is a collection of the authors articles and addresses, including three 
that have not before been published. There is a long essay on Plato’s legal 
philosophy, and a survey of schools of jurisprudence culminating in the 
author’s proposal for an “integrative jurisprudence.” He argues for the 
unification of political and legal theory, and the provision of separate defini- 
tions of “law” according to the principal contexts In which the word is used. 
Perhaps the most valuable chapter is the long study of causation in the middle 
of the book, which serves as a bridge between the authors two fields of 
interest. Professor Hall sets out his own theory of causation, with special 
reference to the criminal law, and then adds a persuasive critique of the well- 
known study of Hart and Honoré. There are many signs that Professor 
Jerome Hall is in fighting fettle, not least in the first chapter where he 
criticises Dr. Williams’s approach to the definition of crime. This is not a 
chapter to which the reviewer will be expected to give unqualified praise, and 
since a book review is not a proper place for continuing a controversy, it may 
be sufficient to say merely that the “ moralist” view of crime is ably argued. 
The other notable chapter is the last; perhaps the author would himself not 
object to its being characterised as a defence of his die-hard position on the 
M’Naughten rules, which led to his disagreement with his colleagues in the 
American Law Institute on the drafting of the Model Penal Code. In brief, 
the author defends the concept of criminal responsibility in its traditional 
connotation, claims that most psychiatrists now reject the notion of “ irresis- 
tible impulse,” and defends the “knowledge of wrong” test of the M’Naughten 
rules. Although he proposes a “ substitute ” for these rules, the substitute is 
little more than a rewording. The position is further developed in other 
articles not reprinted in the present volume, namely a joint review with Karl 
Menninger in (1958) 88 Iowa Law Review 687, and an article in (1956) 42 
American Bar Association Journal 917. In brief, the argument is that the 
M’Naughten rules, properly interpreted in the light of modern psychiatry, are 
adequate for the purpose of giving exemption to the truly insane. The first 
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wing of these rules—the accused’s knowledge of the “nature and quality of 
the act he’ was doing ”—is, Professor Hall thinks, “an ordinary way of 
specifying what, in part at least, is meant by the psychiatrist’s ‘reality 
principle.’ It is a plain way of defining an elementary criterion of rationality, 
simply stating the truism that a rational person is a sane person.” ‘The first 
of these sentences contains the qualification “in part at least”; the second 
does not, and therein lies the fallacy of Professor Hall’s argument. When 
M’Naughten shot at Mr. Drummond, he knew what he was doing, and so was 
not protected under the first wing of the rules, even though he was a 
paranoiac whose power of reasoning was grossly warped, and who was insane 
on any view of the reality principle. 

Professor Hall seems to assume that the M’Naughten rules give a defence 
in all cases of “disordered intelligence.’ But this is not so, for under the 
rules the disorder must be logically connected with the act for which the 
accused is charged. The new formulation of the rule proposed by the author 
does not seem to widen the traditional attitude to “logically irrelevant” 
delusions. There is another way, however, in which the author’s interpretation 
of the M’Naughten rules would give them a substantially greater scope. He 
contends that even when a psychotic pays lip service to common principles 
of right and wrong, that provides no support of assertions that the psychotic 
understands moral obligations in the way in which normal persons understand 
them; the psychotic who is subject to “dissociation” may coldly recognise 
the immorality of conduct, but his intellectual judgment is not permeated 
with feeling. It seems a somewhat unusual use of language to introduce 
feeling into the concept of understanding; and the effect of doing so seems to 
be to extend the right-and-wrong test so widely as almost to make irresponsi- 
bility co-extensive with insanity—an interpretation of the law against which 
Professor Hall most vehemently contends. 

GLANVILLE WILLIAMS. 


THe SENTENCE ON THE GuiLTy. By Chaup Muuuws. With an 
Introduction by the Rr. Hon Viscoonr TEMPLEWOOD, G.C.8.I., 
G.B.C. [Chichester, Sussex: Justice of the Peace, Ltd. 1957. 
xiv and 70 pp. (including index). 9s. 6d.] 


Ir ig some years now since Mr Claud Mullins sat in the London courts as a 
Metropolitan magistrate. His courageous and sympathetic methods of dealing 
with those who appeared before him became well known, and Viscount 
Templewood in his Introduction to this little book by Mr. Mullins pays a 
fitting tribute to the author’s very original mind and the tireless energy he 
has devoted to questions of penal treatment. Upon his retirement Mr. Mullins 
continued to interest himself in these questions, and he became aware of the 
need for the present book on the subject of sentencing as a result of talks 
which he has given to magistrates in many parts of the country during the 
last few years, mostly under the auspices of the Magistrates’ Associaton. 
Although the book has been written primarily for magistrates, it should 
achieve a wider audience among those who have to sentence offenders in the 
higher courts and among the police and probation officers. 

Mr. Mullins believes that the subject of sentencing is of vital importance, 
because what is done at this stage “must have a powerful influence for good 
or evil in the future lives of offenders. A wise handling and a sound sentence 
may result in turning an offender away from crime. Unwise sentimentality or 
excessive severity can both act as an urge to further criminal actions.” 
Success in this matter of sentencing requires a careful study of the various 
alternatives at the disposal of the courts. The book gives a brief chapter to 
each of these, in which the provisions of the law are carefully explained and 
the author gives us the fruit of his wide experience. 
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In some ways this is a timely book, which goes part of the way towards 
filling a gap in the literature. Increasing attention is being focused on the 
sentencing policy of the courts by criminologists, and the Streatfeild Committee 
on the business of the criminal courts is expressly enjoined in its remit to 
consider the ways in which the courts are informed about the offender at this 
vital stage. The importance of taking time over the choice of the sentence is 
rightly stressed by the author, though while the courts remain unreformed and 
the lists get longer, this seems a counsel of perfection. If a case before the 
higher courts is remanded for a report, it is difficult to arrange that the same 
judge who orders the report shall receive it, and yet it is of cardinal import- 
ance to ensure that the court which tries the case shall decide the sentence. 
The provisions of the Criminal Justice Act, 1948, which allow magistrates’ 
courts to commit to quarter sessions for sentence have been criticised on this 
score. Even in the magistrates’ courts, the same bench may not be available 
on consecutive occasions to receive any report which is ordered. Clearly these 
are important aspects of the administration of justice. Mr. Mullins is very 
well aware of these difficulties, and in his earlier book Crime and Psychology 
he suggested a solution to the problem for the higher courts, while in this 
book he shows how magistrates’ courts have the remedy in their own hands. 

The role of the probation officer is very clearly explained, and the question 
what should be included in his report is carefully considered. It is not for him 
to tell the court what to do, of course, but Lord Goddard, at the annual 
meeting of the Magistrates’ Association in October, 1956, supported the view 
that, when asked, probation officers should be free to say what punishment 
was appropriate for the offender in question. A recent outburst by a learned 
deputy chairman of quarter sessions over a report from a prison governor, 
which stated that a person was not suitable for Borstal training, on the ground 
that this was a matter for the court to decide, shows that there is still a gulf 
that separates courts and administrators, which it is submitted must be bridged 
before a satisfactory sentencing policy can be developed. 

Probation, Mr. Mullins stoutly maintains, is not a let-off,- and may well 
involve “a great invasion of personal liberty.” He is all in favour of this 
method of disposition, because it gives the court so much discretion in dealing 
with the offender. Conditions may be imposed, including a condition that the 
probationer shall attend for medical treatment, and in the event of failure, 
the court still has a free hand, which the System of suspended sentence does 
not allow, in deciding what course to adopt. 


The growing importance of the fine as a method of disposition is hardly 
reflected in the amount of space devoted to it by the author (less than six 
pages). One suspects that he harbours some degree of prejudice against this 
most important instrument of correction. The reasons are not far to seek. 
Wide variations in fines for similar offences between different courts or even 
the same court on different occasions hardly inspire confidence, and the 
maximum permitted by law is often hopelessly out of date. The latter problem 
is now being tackled by the Home Office, and Mr. Mullins tells how magistrates 
‘in London tried to remedy the former, though without much success. A 
system of local agreement on the level of fines is suggested, but the idea is 
not developed, and Mr. Mullins’ experience suggests to him that constant 
vigilance would be necessary to keep such agreements up to date. 

The chapters on imprisonment are full of interest, although rather 
optimistic and provocative. For example, is it really “a mistake to regard any 
young offender as too bad for Borstal”? On the credit side, however, can be 
set Mr. Mullins’ clear recognition that courts do sometimes send a person to 
prison as a punishment It is a point worth making, too, that until there has 
been a great extension of other methods of compulsory detention it will not 
be possible to avoid all short sentences to imprisonment. This is a point 
which has also been made recently by the Advisory Council on the Treatment 
of Offenders. The book ends on a modern note by referring to the possibility 
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that courts may one day be able to make use of prediction or experience tables. 
These are already being used administratively on an experimental basis by the 
Prison Commission for deciding allocation to one of the Borstal institutions. 
But for the present, and, Mr. Mullins believes, for a long time ahead, the 
courts must do their best with the conventional methods. It is for the 
practical assistance which it may afford to the courts in this endeavour that 
this book is to be warmly welcomed. 
J. BE. Hart WILLAMS. 


THe Law or Apmiratty. By GRANT GILMORE and CHARLES L. 
Buack, Jz. [Brooklyn: The Foundation Press, Inc.; London: 
Stevens & Sons, Ltd. 1957. xvand914pp. £6 6s.| 


Tuais book on U.S. shipping law combines two qualities that rarely go 
together. It is a highly instructive textbook and it is refreshing. If its con- 
tents reflect what U.S. law students are expected to know the standard of 
knowledge required by U.S. examiners is considerably higher than in this 
country. The detail and the mass of case law referred to are worthy of a 
practitioner’s handbook, but the style is far more lively. 

British readers, both practitioners and academic lawyers, will derive con- 
siderable knowledge from the book and enjoy reading it. Once they have 
become accustomed to the somewhat different terminology they will find many 
familiar Jandmarks—not only English leading cases but even the Marine 
Insurance Act, 1906, which, in the absence of corresponding U.S. legislation, 
is widely quoted in U.S. courts: The two laws are, however, by no means 
uniform; federal constitution and geography, to mention only two factors, 
have seen to that. As a result of the former, admiralty jurisdiction, reserved 
to federal courts, covers not only the subjects of British Admiralty jurisdic- 
tion but all cases connected with shipping including those which in England 
are heard in the commercial court. Again, the giant inland waters in 
the U.S.A. present navigational and other shipping problems none too 
different from those presented by seafaring, and most shipping laws accord- 
ingly apply not only to tidal waters, as in England, but to all important 
inland waters. In this connection it may be noted that the rule of the division 
of loss, based on a convention not ratified by the U.S.A., does not apply, but 
the courts have developed a rule under which trifling negligence of one of the 
colliding ships can be overlooked. 

The place given to marine insurance—the first chapter immediately follow- 
ing a brilliant introductlon—seems strange. Admittedly, all branches of 
shipping law meet in insurance, but didactically the method adopted by the 
authors surely has the disadvantage of compelling students to grasp almost 
simultaneously the complex problems of insurance and affreightment. In this 
book, of course, the lucid presentation, maintained practically throughout, 
largely removes this difficulty. Characteristic of the manner in which the 
authors consider business practice is the following sentence in the section on 
documentary credits: “ At a time of sharp market breaks, a bank officer who 
cannot, at his customer’s request, discover some plausible reason for dis- 
honouring drafts, is hardly worthy of the name.” Readers over here will also 
be interested in the account of British Government salvage claims against 
U.S. ships, and in the different development, for instance, of the law relating 
to the limitation of the shipowner’s liability, although this may soon be out 
of date should the U.S.A. ratify the Brussels convention of 1957. 

It is hoped that these few remarks will stimulate curiosity and induce 
many lawyers to read this book, which it was impossible to review in greater 
detail 

O. C. Grozs. 
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Die VERTRETUNG BEIM ReEcHTSGESCHAFT. By Wo.trramM MÖLLER- 
FRErENFELS. [Titbingen: J. C. B. Mohr (Paul Siebeck). 1955. 
xxi and 482 pp. DM. 89.60. ] 


Ix this book Professor Miiller-Fretenfels has provided a comprehensive examina- 
tion of the theoretical basis of the concepts of agency and representation and 
of the manner in which these concepts are developed in German law and in 
the institutions of many other legal systems. It is clearly not a book for 
students; nor could it be described as intended for practitioners since discus- 
sion, even where it descends to points of detail and problems of practice, is 
conducted in terms of abstract theory and philosophy. The book, however, 
will prove of immense value to those engaged in the task of comparing and 
of unifying the law of agency and, indeed, the proposals of the Rome Institute 
and of the Hague Conference on Private International Law have received full 
and critical consideration from the author. 

His aim may be summed up as liberation of the law of agency from 
domination by those doctrines and general principles which have determined 
its growth in German law and also, although in varying degrees, in the laws 
of other Continental countries. Criticism is directed chiefly against the theory 
which insists that the unilateral grant of authority to an agent must be dis- 
tinguished sharply from the transactions entered into by an agent in the 
exercise of his authority. Rigid adherence to this doctrine of separation is 
blamed for the difficulties experienced in providing solutions which would 
meet the demands of Justice and convenience. These can only be obtained by 
abandoning dogmatic reasoning and by concentrating instead upon investiga- 
tion of the interests which the employment of an agent is intended to solve. 

It is not surprising that this approach should have led the author to pay 
special attention to English law and, speaking generally, to commend it, 
although this is done precisely for those reasons which might incline English 
lawyers, who have occasion to contemplate the law of agency as a whole and 
in relation to the rest of the law, to find fault with it There is, however, 
little danger that this might cause misunderstandings in the minds of Con- 
tinental comparative lawyers to whom, of course, this book is primarily 
addressed, since the account of English rules is distinguished by the same 
degree of accuracy and indeed of originality displayed in the articles on 
agency which were contributed by the author to this Review some years ago. 


J. U. 


VERTRAGLICHE KONKURRENZVERBOTE. Ihre Beurteilung nach 
schweizerischem und englischem Recht, eine rechtsvergleichende 
Studie. By Dr. IUR. ALFRED KurrLer (Basler Studien zur 
Rechtswissenschaft, Heft 44). [Basel: Helbing & Lichtenhahn. 
147 pp. Sw.Fr. 12.50. | 


THis comparative study of the law relating to restraint of trade was presented 
to the Basle law faculty as a doctorate thesis ten years ago. Though amended 
before publication it could not consider the most recent British legislation 
on restrictive trade practices. The description of both the Swiss and English 
laws ig succinct and lucid, and it is enlivened by occasional references to 
German law. It is interesting for English lawyers to observe how in this 
particular field Swiss statutes and English common law have come to the same 
broad conclusion. A precise comparison is of course often difficult since the 
cases decided by the courts of the two countries are rarely on all fours. 
The chief difference between the two laws is the effect of a clause that 
imposes an excessive restraint on a servant. English courts strike out the 
clause, while the Swiss judge has the right to cut down the restraint to what 
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he considers reasonable. In describing this difference the author, not sur- 
prisingly, overlooks the general English rule that the court will not make 
contracts for the parties, so that what the author relates to restraint of trade 
in reality applies to the whole law of contract. 

The reviewer also respectfully differs from the author on another point. 
When saying that the doctrine of precedents guarantees the certainty of the 
Jaw through centuries the author rather implies that the precedent safeguard 
is superior to the statutory system on the Continent. This would seem to go 
too far. The problem is too wide to be discussed in this brief notice, but two 
points may be made here. The doctrine of precedents in its full strictness 
is only some sixty years old. Moreover, chiefly owing to the practice of 
separate judgments delivered by judges in the appeal courts, it is often 
extremely uncertain what the law is on a particular point. 

O. C. Goss. 


THE CONSTITUTION anD Wuat ir Mrans Topay. By Epwarp S. 
Corwin. Twelfth revised edition. [Princeton University Press. 
London: Oxford University Press. 1958. xvi and 844 pp. 
48s. net. | 


Te appearance of a new edition of Oorwin is now a fairly regular event, for 
over a period of thirty-eight years since the publication of the first edition 
the learned author has kept us up to date with remarkable diligence. A new 
edition has appeared about every three years, and the popularity of the work 
is such that thrice has an edition had to be reprinted. The all-round excellence 
of the volume remains, and no student of the United States Constitution can 
afford to ignore the author’s analytical comments upon the document Article 
by Article and Amendment by Amendment. As before, Professor Corwin has 
composed his commentaries from the case law, legislation and constitutional 
conventions concerned with each subject, including such historical material 
as may from time to time be necessary and the recent cases arid statutes. In 
one way the nature of this work has to some extent changed in recent years, 
for it was in the eleventh edition, published in 1954, that Professor Corwin 
decided to expand the text from the 220 pages of the tenth edition to 285, 
and to increase the number of cases cited from 700 to 1,000. This trend has 
been continued in a moderate way in the present edition, which has 809 pages 
of text and notes, excluding the Table of Cases, etc. Among the most 
interesting additions to the book are sections on the powers of Congressional 
committees; recent cases under the Smith Act of 1940 and the General Con- 
spiracy Statute, which are concerned with plots to overthrow the Government 
by force and violence; and the problems created by disability of the President, 
and the assumption of power, even if not of the Presidential office, by the 
Vice-President. The President’s power to employ the forces of the United 
States to discharge the duties of the United States has been questioned by 
Governor Faubus of Arkansas, but Professor Corwin can find no basis for such 
objection. Unfortunately the book was already in the press when the most 
recent developments on desegregation in Arkansas occurred, but the author 
has included more discussion and material upon the law and events leading up 
to the now famous decision of the U.S. Supreme Court in 1954 In connec- 
tion’ with legislation for the suppression of literature having a potentially 
deleterious influence upon youth it is good to see quoted Frankfurter J.’s 
remark: “The incidence of this enactment is to reduce the adult population 
of Michigan to reading only what is fit for children.” 

Nevertheless the alterations and additions to the book are not very exten- 
sive in this edition, though there is an increase of two or three hundred cases 
quoted, mostly in footnotes. Perhaps one adverse criticism might be per- 
mitted. The index is of very little use. Although it is only six pages long 
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many of the entries are merely names of cases, some of which appear to have 
been placed there instead of in the Table of Cases. The dust-jacket carries 
the statement that over 1,800 cases are cited in the text, yet the reviewer 
only counted about 1,150 in the Table of Cases. Some but not all of the others 
are referred to in the index, and quite a number reside in both. For a book in its 
twelfth edition this is a strange state of affairs, and, one would have thought, 
a quite unnecessary one. 
D. C. M. Yaarorey. 


In DEFENCE or CoLonws: British Colonial Territories in Interna- 
tional Affairs. By Sm Aran Burns, G.c.m.g. [London: 
George Allen & Unwin, Ltd. 1957. 888 pp. 25s. net.] 


Tere has been so much ill-informed criticism in recent years of British 
“ Colonialism,” not only from overseas but also in this country, that an 
apologia of this kind needed to be written. Sir Alan Burns, who had a long 
career in the Colonial Service culminating in the Governorship of the Gold 
Coast, knows what he is talking about far better than most of the critics. 
His reasoned arguments are supported largely by references to non-British 
and even anti-British sources. The chapter on how the remaining Dependencies 
were acquired will come as a surprise to many readers. Commerce, missions 
and the suppression of the slave trade are revealed ag predominant motives, 
and only one or two acquisitions involved fighting by the British against 
indigenous peoples. The achievements of British administration—law and 
order, public health, educational and economic development in preparation for 
self-government, the earlier “open door” to the trade of all nations, and 
financial assistance—are shown against the background difficulties of tropical 
climate and mixed racial populations. The demand for independence is 
prompted more by “national” pride than by materlal considerations, even 
where the “nation ” had no existence until it was created by the British. The 
movement towards self-government Sir Alan considers inevitable, but too 
hurried. It is by no means certain that “democratic” ideas which evolved 
in this country over a period of centuries, such as universal adult suffrage 
(1928) and the secret ballot (1872), are necessarily suitable for all these 
territories in the present stage of their development. On the other hand some 
of these developments, such as education and public health, might have been 
introduced earlier, ag Sir Alan admits. 

A former Representative of the United Kingdom on the Trusteeship 
Council of the United Nations, Sir Alan takes a poor view of that Council, 
regarding its work as vitiated by prejudice and distortion of British policy. 
In discussing the attitude of particular countries, Sir Alan makes clever, 
though by no means exclusive, use of the tu quoque argument. Russian 
imperialism and the new kinds of American “colonialism” are adroitly 
pilloried. 

Specific claims by other countries to certain British Dependencies are 
examined historically in Part II, notably Cyprus, Aden and the South 
African High Commission Territories. The point is made that (except in 
Cyprus) no sizable minority in any of the territories claimed wishes to transfer 
allegiance to another sovereign. The British policy with regard to Cyprus is 
admitted to be primarily strategic. “ We went there in 1878,” says Sir Alen 
at p. 292, “with the consent of the Turks in whose possession the island then 
was, in order to assist Turkey in defending itself against the Russians. Our 
present reasons for staying there are very similar.” If it be argued that 
Britain or NATO could by agreement establish bases in a Greek Cyprus, we 
are’ reminded of what has happened to the Suez Canal Base, and (within the 
Commonwealth) to Simonstown and Trincomalee, and (within NATO) to 
Iceland’s agreement with the United States. 
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Is this a one-sided book? Perhaps, but after all it is written in defence of 
Colonies. Let those who remain sceptical read it carefully and answer the 
arguments if they can. 

O. Hoop Prous. 


THE ASsiIzE AND QUARTER Sessions Hanppoox. By Cyrn E. S. 
Horsrorp. [London: Sweet & Maxwell, Ltd. 1958. ix and 
186 pp. (with index). 17s. 6d.] 


Tus is really a new edition of the book by the late Linton Thorp K.C. and 
R. E. Negus (see 10 M.LR. 454). The new editor, who, as Senior Assistant, 
County of London Sessions, is well qualified for his task, has filled in some of 
the rather noticeable gaps to which I drew attention in my review of the 
previous edition, notably in connection with punishment which from some 
points of view is the most important and difficult work undertaken by courts 
of assize and quarter sessions. It is particularly helpful to have references 
to some of the guidance which has been issued of recent years by the Court 
of Criminal Appeal and the Queen’s Bench Divisional Courts and this aspect 
might be expanded with advantage. 

Two statutes of-great importance in relation to this subject have been 
passed since the second edition of this book appeared; these are the Criminal 
Justice Act, 1948, and the Magistrates Act, 1949. The incorporation of the 
changes effected by the former have in particular required a great deal of 
editorial work which appears to me to have been ably carried through. Some 
other more recent statutes such as the Magistrates’ Courts Act, 1952, are also 
referred to. i 

All the above additions have been made without increasing the size of the 
handbook appreciably, an important point, On the other hand there are still 
inexcusable gaps. Thus bastardy appeals, which form a substantial part of 
the work of all quarter sessions courts, are not dealt with, while some of the 
longer items, 6.g., corroboration, are presented in such an unsystematic way as 
to lose much of their value. Again the entries are occasionally rather 
irritating. Thus, on the subject of the competency of a “consort” (why not 
spouse?) to give evidence against the wishes of the accused it is not very 
helpful to be told that there is competency under the Sexual Offences Act, 
1956, except under ss. 12, 15 and 16 without any indication of what these 
three sections are concerned with. 

One of the most difficult problems with which a judge handling a criminal 
trial is likely to be concerned is that of advising a jury who are finding that 
they cannot reach agreement upon their verdict, upon which matter there 
has been useful guidance by the Court of Criminal Appeal. It would be 
helpful to have an addition to the material given under Verdict to cover this 
point. 

C. 


Scrreta HIERO8SOLYMITANA., Volume V. Studies in Law. Edited 
on behalf of the Faculty of Law by BENJAMIN Axzin. 
[Jerusalem: Magnes Press. 259 pp.] 


Tae fifth volume of the scholarly studies published by the Hebrew University ` 
Press in English, with the title Scripta Hisrosolymitana, contains nine learned . 
papers by members of the Law Faculty, which is nine years old. Eight are in 
English: the ninth, written by a woman teacher of the Faculty who gained 
her doctorate at the Sorbonne University of Paris, is in French. They are 
edited by Professor Akzin, the Dean of the Faculty. These essays do not 
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represent a systematic exposition of a single field, but deal with different 
aspects of Israeli and Comparative Law and legal history. The international 
composition of the Faculty is reflected in the contrasting approach of the 
writers. Professor Tedeschi from Italy, dealing with Private Law and 
Legislation, has the strict theory and adhesion to principle of the Roman 
lawyer. Professor Nathan Feinberg, originally from Lithuania, dealing with 
the Minorities Treaties, shows the close reasoning of the Rabbinical schools. 
Dr. Lapidoth, the woman contributor, writing on International Law, has the 
logical thoroughness of the French school. Judge Baker, a former Law-officer 
of the British Mandatory Administration, has the pragmatic Anglo-Saxon 
standpoint. Dr. Warhaftig, from Poland, and former Under-Secretary in the 
Ministry of Religions, is a master of Talmud, and shows that the Anglo- 
Saxon doctrine of specific performance of contracts has parallels in Hebrew 
law, which can be applied in Israel. 

All the different strands will be woven together in the new fabric of the 
law of Israel. The British contribution to that law is at present dominant, 
because the greater part of the statutory legislation, which Israel took over in 
1948, was based on English models, and the general principles of the English 
common law and equity are still the residuary source of judicial decision. 
An American note is being introduced into the more important law-making 
of the State, because of the Harvard Department of comparative jurists who 
are engaged in the preparation of new fundamental laws for Israel. But 
none of their projects has yet been enacted. 


One of the essays deals with recent developments of the Doctrine of 
Precedent in Israel In the courts of the Mandate Administration the rule 
of English common law prevailed, that the judge was bound by a decision 
of the higher court on the same point whether in Palestine or in England, 
and the Supreme Court was bound by its own decisions, even if the judges 
might wish to overrule the former judgment. The principle stare decisis was 
a fundamental part of the English rule of law. In Israeli courts, however, 
doubts began to be expressed about the soundness of the rule in its English 
form. Judges trained in the German or continental systems have less respect 
for precedent and more for considerations of broad justice. The uncertainty 
was mischievous; and in 1957 the Judicial Courts Law enacted by the Knesset 
prescribed a straight rule: 

(a) A court is to be guided by rules of law decided by a higher court. 


(b) A rule of law decided by the Supreme Court binds all courts with the 
exception of the Supreme Court itself. 


The Legal Committee of the Knesset had proposed that the Supreme Court 
could only overrule a previous decision when five or more judges were 
sitting. But an amendment to drop that limitation was carried, and allows 
the court in its normal composition of three members to depart from 
precedent. The opponents of the English rule claimed that it was not 
democratic, and further that it was not in accord with the division of powers. 
Judges should deal with the case before them, but should not be entitled to 
create general legal norms because judge-made law does not express the 
social will. 

Judge Baker, in an essay on the use of Marginal Notes in the inter- 
pretation of statutes, points to another aspect of the trend to get away from 
English tradition when it does not seem to accord with existing needs of 
Israel. The English courts have made a distinction between marginal notes 
which form part of the Act of Parliament when passed, and notes put in 
by an editor of the legislation. In the former case the courts can have 
regard to the note interpreting the article. A judge of the Israeli Supreme 
Court held that the courts in any case should accept inspiration for 
interpreting the law from the marginal notes, provided they are not incon- 
sistent with the express provisions. 
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In the papers on Public and Private International Law Professor Feinberg 
examines minutely the question whether the Minorities Treaties adopted at the 
end of World War I for assuring civil and cultural rights to members of 
religious and racial minorities are still valid, or are abrogated in view 
of the changed circumstances. That was a subject of special study by the 
United Nations Secretariat, but no definite action was taken by an autho- 
ritative body. On the other hand, both at the San Francisco Conference, 
1945, which drew up the Charter of the U.N., and at the Paris Conference, 
1946, which prepared treaties with the Satellite States of the Nazis, Roumania, 
Hungary, Bulgaria, it was assumed that the system of protection of minorities 
should be replaced by a system of international promotion and assurance of 
Human Rights. The Universal Declaration of Human Rights contemplates 
provision for the cultural rights of any section of the nation that has its 
own language or religion. The memorandum drawn up by the Jewish bodies 
represented at Paris gave no indication that the Satellite States were bound 
by thelr obligation to Jews and other minorities assumed after the first war. 
Professor Feinberg concludes that those obligations had lapsed by desuetude. 
Dr. Lapidoth’s study of the relation of the International Common Law to 
the internal law of Israel is a well-documented examination of the attitude 
taken by the courts of Israel towards general rules and doctrines of the law 
of nations. Broadly they follow the English principle that such rules are 
incorporated in the law of the country, but if there is doubt about the 
genera] acceptance of an established rule, e.g., in regard to the Succession 
of States, the court is not bound. An exception has to be made in connection 
with the religious courts of Israel. They do not have regard to any rule of 
international law, public or private, but treat the religious law as applicable 
absolutely. 

N. Bewrwica. 


BricHousE oN Wits. By Epwarp F. Georcr and James H. 
GEORGE. Seventh edition. (London: Sweet & Maxwell, Ltd. 
1958. xv, 188 and (index) 4 pp. 21s.] 


Ir is now seven years since the last edition of this short book of Will forms. 
In the present edition the general scope of the book remains the same, but 
the precedents have been amended and added to with a view to changed 
conditions and changed attitudes rather than to any changes in the law. 
There are substantial alterations in the precedents which are aimed at reducing 
Revenue liabilities. Notably there are precedents giving legacies upon condi- 
tion of the legatee entering into a covenant to pay annuities to other members 
of the family, in other cases there is a much wider use of discretionary trusts, 
and there are incidental amendments to “power” and “investment” clauses. 
The whole is a carefully revised and up-to-date work. Clearly, though, the 
revisions need thought before they are adopted. Any draftsman of wills is 
faced by a range of desirable ends and has to choose. Some of the new prece- 
dents, while undoubtedly they will save in tax, may lose both in safety and in 
family well-being. Ten years after a death the feeling of the remainderman 
with a share, albeit a diminished one, of an estate in prospect may be happier 
than those of the legatee whose recollection of the gift has been dimmed, but 
whose constant feeling is of payments under the covenant. In some families the 
older precedents may still be preferable though the new are useful. Perhaps, 
too, some of the investment clauses should be looked at with care. Public 
Stocks of the Dominions are included with certain specific exceptions. These 
exceptions may not remain appropriate. There may conceivably be like 
difficulties in including the stocks of new Dominions other than the excepted 
ones, and the reasons for the present exception, whatever they may be, may 
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go. Clearly, however, to furnish a precedent is not to excuse the draftsman 
from thought, and the editors for their part have done their job thoroughly 


J. D. B. MITCHELL. 


WuRrTtZzBURG’S Bumpine Socwæry Law. Eleventh Edition. By 
JoHN MILLS, 0.B.E., B.A., of the Middle Temple and Lincoln’s 
Inn, Barrister-at-Law, assisted by Bryan J. H. CLAUSON, M.A., 
of Lincoln’s Inn, Barrister-at-Law. [London: Stevens & Sons, 
Ltd. 1958. 467 pp. £2 10s.] 


Tms is a handbook on the law relating to building societies which, in addition 
to a treatise on the law, gives the relevant statutes and a collection of forms 
and precedents. It is thus primarily intended for legal practitioners and 
building society officials. The reader who seeks a clear and simple statement 
of the legal situation can be recommended to use this book. On the other 
hand, it is not an exhaustive account of the English law of mortgages, and in 
the event of a building society mortgage giving rise to a difficult point of law, 
the reader is perhaps more likely to find the answer in the established text- 
books on mortgages than here. This is stated not by way of criticism—for 
indeed there is little to criticise—but in order to indicate the nature of the 
book. In the overwhelming majority of cases the practitioner goes to a book 
on building society law, not for the general law on mortgages, but for some 
particular rule concerned with building society mortgages, and for this pur- 
pose the new edition of Wurtzburg is admirable. 

The last edition was brought out in 1952. In the meantime there has been 
an interesting development in the English law applicable to mortgages, repre- 
sented by the cases dealing with deserted wives and unwanted sub-tenants: 
the cases are adequately dealt with in the new edition, and clear guidance 
given as to the present state of the law. This is indeed typical of the care 
with which the book has been brought up to date. At fifty shillings it 
represents sound value for money. DC- Porr 


Bane ro Ricuts. AN Account oF Parison Lire. By FRANK 
Norman, with a Foreword by RAYMOND CHANDLER. ondon: 
Secker & Warburg. 1958. 192 pp. l5s. net.] 


Booxs by ex-prisoners are the vogue nowadays. They are of various sorts: 
either intended to throw doubt on our present criminal law, our penal methods 
and their effectiveness; or to alr grievances—many alas justified—about prison 
life as it now is; or frankly to arouse pity for the author. All three aims 
have something to commend them. 

Frank Norman pursues the whole lot, but what makes his book different 
is that he utterly fails to convince on any of these points. “There is no 
damned literary nonsense about his writing,” says Mr. Chandler accurately 
in his foreword, yet the utter abandonment of all rules of grammar, ortho- 
graphy and punctuation and the dull prison slang repeated ad nauseam end 
up by striking one not as natural, direct and spontaneous (as no doubt they 
are meant to do), but as devised. The only thing the author does produce 
convincingly is a sort of portrait of himself, and it is an extremely unpleasant 
one: callous, revengefol and obdurate. Or perhaps even that is a pose: the 
pose of the tough who must not lose face 

Yet, when one comes to think of it, it may be that this is what is almost 
bound to become of a man who has been five times in prison before the age 
‘of thirty (or twenty-seven to be exact). And if that is the lesson of Bang to 
Rights, it was not a wholly vain effort H. A. H. 
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CASEBOOK OF THE CURIOUS AND Troe. By Francis X. Busca. 
[London: Arco Publications, Ltd. 1958. 228 pp. 80s. net. | 


Tus new volume is, to this reviewer at least, far more agreeable and accept- 
able than the same author’s previous collection of “ Notable American Trials” 
which was discussed in (1958) 21 M.L.R. 460-461. The reason is not far to 
seek. Whereas: the earlier volumes contained somewhat over-simplified and 
over-dramatised accounts of trials which possessed, almost without exception, 
considerable historical and political significance, the Casebook of the Curious 
and True is made up of eight stories from the by-ways of the law which are 
plainly chosen only with an eye (and a good eye at that) for the picturesque, 
not to say the romantic. Here the editor’s relish for excitement and suspense 
finds a legitimate outlet and immediacy is gained from the fact that, with 
most of the cases here retold, he was personally connected in a professional 
capacity. The entertainment value of these yarns ranks high among the 
true adventure stories from the court-room. 
H. A. H. 


Books and Publications Received 


ENCYCLOPAEDIA OF PLANNING, COMPULSORY PURCHASE AND Com- 
PENSATION. Vol. I, Revision 81, May 19, 1958; Revision 82, 
August 1, 1958; Revision 88, November 21, 1958. Vol. IÍ, 
Revision 81, May 19, 1958; Revision 88, November 21, 1958. 

LOCAL AUTHORITIES’ Powers or Purcuask. A summary by A. S. 
Wispom. [Chichester, Sussex: Justice of the Peace, Ltd., 
Little London. 1958. 65s. | 

REPERTORY oF Practice or Untrep Nations Orcans. Supplement 
No. 1. Vol. Il, Articles 55-111 of the Charter. [New York. 
1958. viand 457 pp. 82s. | 

MEMORANDA OF EVIDENCE SUBMITTED TO THE SELECT COMMITTEE 
OF THE House or Commons ON OBSCENE PUBLICATIONS by the 
Progressive League, Alec Craig, The Society of Labour 
Lawyers. [The Progressive League, 20 Buckingham Street, 
W.C.1. 1958. 12 pp. 2s.] 

CURRENT Law GUE No. 14. LANDLORD AND TENANT (TEMPORARY 
Provisions) Act, 1958. By Asuiey Bramar. Scottish Sec- 
tion by Ian C. Krrxwoop. [Current Law Publishers, Ltd. 
1958. xiand120 pp. 9s. 6d.] 

Laws OF THE STATE OF ISRAEL. Vol. 10, 5716-1955 /56. Authorised 
Translation from the Hebrew, prepared at the Ministry of 
Justice. [Published by the Government Printer. 129 pp.] 

An INDEX TO THE AUSTRALIAN Law JOURNAL, Vols. 1-80 (1927- 
1957). Compiled by R. Erse Mircuet, q.c., and P. H. Lanz. 
[The Law Book’Co. of Australasia Pty Ltd. iii and 285 pp.] 

Tue Mrppite East In Transition. StTupiEs IN CONTEMPORARY 
History. Edited by Warten Z. Laqueur. [Routledge & 
Kegan Paul, London. 1958. xix and 518 pp. 40s.] 

‘Notes. ON District Reeistry PRACTICE anD Procepurre. By 
THomas S. Humpureys. Eleventh edition. [London: The 
Solicitors’ Law Stationery Society, Ltd. 1958. v and 106 pp. 
15s. | 
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MATRIMONIAL PROPERTY—SOME RECENT 
DEVELOPMENTS 


ALMOST a quarter of a century has elapsed since the passing of the 
Law Reform (Married Women and Tortfeasors) Act of 1985. One 
of its purposes was to get rid of a number of anomalies in the law 
of married women’s property which had survived previous legisla- 
tion, and in eliminating these, Parliament gave expression to the 
principle of the separation of property between husband and wife. 
That neither spouse acquires by marriage any right in the other 
spouse’s property had been the policy and the broad effect of the 
Married Women’s Property Act, 1882, but owing to the imperfect 
legislative technique adopted in that statute it was not until 1985 
that the principle of separation clearly emerged as the dominating 
rule of the English law of matrimonial property. The rule of separa- 
tion of property appeared on the scene linked with the principle that 
in matters of private law and of civil procedure married women have 
the same status and capacity as unmarried women and as men. The 
conjunction between these two principles is, however, entirely the 
outcome of the history of English law. Logically they are distinct. 
Husband and wife may have the same capacity to contract, to 
acquire and dispose of property, to sue and be sued in court, etc., 
and nevertheless they may by marriage acquire rights in each 
other’s property, although for practical (not for logical) reasons 
to be discussed presently it is difficult to reconcile community 
of investment property with the rule of equality. That rule is today 
in this country and elsewhere in Western Europe and in North 
‘America beyond controversy, but recent developments both here 
and abroad have shown that a rigid principle of separation such as 
that which is enshrined in the Act of 1985 is unlikely to remain the 
last word. 

That it may be not only unrealistic but unjust to insist on an 
uncompromising enforcement of the property norm between husband 


1 See the Terms of Reference of the Law Revision Committee, dated Jan. 10, 
1934, and its Fourth Interrm Report, Cmd. 4770. The anomales mentioned in 
the Terms of Reference were those associated with the cases of Scott v. Morley 
(1887) 20 Q.B.D. 120, G.A., and of Edwards v. Porter [1925] A.C. 1. 
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incompatible with equality of the sexes. Someone must administer 
the community property, and there seems to be only one exception ” 
to the general rule that in those legal systems in which a community 
of goods between husband and wife arises by operation of law,® the 
common property is administered by the husband. The law may 
restrict his powers, e.g., with regard to gifts or to transactions con- 
cerning land, but the ultimate decision, e.g., on a choice of 
investments, rests with him. To this extent the community régime 
entails a “‘ subjection of women,” a point which was perhaps dimly 
perceived by the delegate to the Nevada Constitutional Congress of 
1864 who justified his vote in favour of a community régime with 
the lapidary pronouncement that ‘‘ he did not like ‘ he-women.’ ”? °? 
The rights of the wife under a community system may be so 
attenuated as to be mere expectations ° or they may be legally 
protected property rights **: her powers of disposition and manage- 
ment are of necessity suspended. Of necessity, because the alter- 
native would be joint administration as envisaged by the minority 
of the Royal Commission who argued that the community “ should 
be administered by husband and wife acting together.” 7? This 
fcrmula however is no answer to the question raised by the majority: 
what would happen if either spouse ran a business and the other 
objected to the ploughing back of profits or insisted in sharing in 
the management? If the husband wants to speculate in oil shares 
and the wife in real estate, who is going to decide? Joint adminis- 
tration would involve the frequent intervention of a court in 
situations in which the marital relations themselves do not call for 
such intervention. One may envisage situations in which a healthy 
martiage may be undermined, not so much by the difference of 
opinion itself as by the need for, and the possibility of resorting to, 
court proceedings for its settlement. This applies to all forms of 
community which comprise investment property, including the more 
` 


Friedmann (ed.), Matrimonial Property Law (1955), p. 18; Desbois, in Rouast 
(pd.), Le Régime Matrimonial duns les Législations Contemporatnes (1957), 
pp. 191 et seq. 

7 ithe exception 18 the law of Soviet Russia: see Hazard, in Friedmann, Matri- 
montsal roperty Law, supra, pp. 212 et seq.; Fridieff, in Rouast, Le Régime 
Matrimonial, supra, pp. 329 et seq., esp. p 881. 

8 Further examples are the laws of Quebec (see H. Turgeon, in Friedmann, 
Satrimontal Property Law, pp. 189 et seq., esp. p. 147); of the Union of 
‘outh Africa, formerly also of Southern Rhodesia (see T. W. Price, tbid., 
jp. 188 et seq., esp p. 191); of Louisiana (see C. J. Morrow, tbid., pp et 
sq., esp. p. 48); and of Arizona, California, Idaho, Nevada, New Mexico, 
exas, and Washington (see R. E. Clark, sbid., pp. 89 et seq., esp. 7 101, 
id M. R. Kirkwood, Historical Background and Objectives of the Law of 
mmmunity Property in the Pacific Coast States (1936) 11 Washington Law 

~ Keview 1, reprinted in Selected Essays on Family Law, 1950, pp. 514 et seq.). 

® Kirkwood, ibid., p. 528. 

10 See, ¢.g., the law of California as analysed in Richard R. B. Powell, Community 
Property—A Critique of tts Regulation of Intra-Ifamsly Relations (1986) 11 
Wash.L.R. 10, reprinted in Selected Essays on Family Law, 1950, pp. 525 

et seq., at pp. 540 et seq. 

11 Bee the analysis of the law of Washington, ibid., pp 546 et seq. 

12 Cmd. 9678, Para. 652 (ii), p. 178. 
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limited forms such as the statutory régime of the French Code,}*. 

and, as the Commission themselves indicate,“ to the most widely 
advocated type of community, the communauté réduite auw 
acquéts * or Errungenschafts-Gemeinschajt +" which is the statutory 
system of eight American states *” and by which husband and wife 
are joint owners only of such assets as during marriage they have 
acquired through *‘ work and thrift.” All these systems presuppose 
administration by the husband because the alternative would be 

intolerable. This argument does not, or not to the same extent, ` 
apply where the community does not result from the marriage by 
operation of law but from an express contract between the spouses 
or future spouses, as, e.g., under the present West German law.?® 
There parties are supposed to include in the marriage contract a 
clause to determine ‘‘ whether the joint property is to be adminis- 
tered by the husband or by the wife or by both jointly,” and if they 
fail to do so (an unlikely contingency) they administer it jointly.?* 
The decisive point is that the contract must be made before a judge 
or a notary,™ who can draw the parties’ attention to the pitfalls of 
an arrangement for *‘ joint administration,” and if they accept it 
they do so with-their eyes open. The present English law does not 
-` prevent the spouses from agreeing that as many of their assets as 
they choose should be joint property,?* and although this is of course 
different from an agreement for a general community, it may, 
if desired, be made to approach it closely. One may venture the 
generalisation that community of investment property is acceptable 
as a contractual but not as a statutory system. The emphasis_i 


13 Art. 1401 0.C.; see Ancel, ubi supra, p. 11. It does not include land which 
the spouses owned at the tıme of the marriage or acquired during the mayriage 
through gift or imheritance. Similarly ın Quebec (see Turgeon, ubi gupra, 
p. 149), and in Belgium (see Renard and Graulich, in the volume edit by 
Rouast, supra, p. 83}. 

14 Para. 633, p. 173. 

15 French Civil Code, Art. 1498 et seg. Ancel, supra, p. 18, saya that this is “ the 
régime which is most often favoured by spouses making a marriage contract.” 

16 See the (now repealed) Paras. 1519 et seq. of the original German Code. 


17 Bee note 8, sunra. Also of Spain and the larger part of South America. ! See” | 


Rouast, ubt supra, p. 22. 

18 Law on Equality of ee of Husband and Wife in the Field of Private Law 
(Gesetz usber die Gletchberechisgung von Mann und Frau auf dem Gebseé des 
busrgerlichen Rechts) of June 18, 1957. For a survey, see Leyser, Améncan 
Journal of Comparative Law, Vol. 7, pp. 276 et seq. The relevant provisions. ara 
Paras. 1408 and 1415 of the Civil e as amended by the new statute. 

19 Ibid., Para. 1421. ; 

30 Para. 1410. The German Government expressed the most serious misgivings 
concerning the joint administration of the common property by the husband 
and wife, but the Bundestag insisted on a detailed regulation of this form of 
administration, which is now contained in’ the amended Paras. 1450-1470 of 
the Code. See for the history of these provisions and a summary of the 
objections to this form of administration: Reinicke, Zum neuen ehelichen - 
Gusterrecht, Neue Juristische Wochenschrift, Vol. 10, pp. 889 et seq. (June 14, 
1957), esp. at p. 898. Para. 1452 illustrates the need for frequent intervention 
of the court. -» 

3t ““ For the avoidance of doubt '' this is declared in s. 4 (2) (c) of the Law 
Reform (Married Women and Tortfeasors) Act, 1935. 
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on “‘investment’’ as contrasted with ‘household ” or “ family 
assets,” to which, as will be submitted below, different considera- 
tions may apply. It may be significant that the law of the Soviet 
Union appears to be the only one to provide that by marriage the 
property of the spouses becomes joint property to be administered 
‘jointly,*? a principle perhaps to be explained by the absence of 
investment property in the capitalist sense. 

Where community of property is the statutory system, the law 
is inevitably very complex. Matrimonial property law, says M. 
Marc Ancel,** “is one of the most developed as well as one of the 
most technical parts of the civil law of France. It would be no 
exaggeration to say that French matrimonial law corresponds in 
some respects in its extreme complexity and technicality to the law 
of real property in England.” Many years ago a learned American 
author said,** with reference to. the community régimes of some of 
the Western States: ‘‘ The continuance of such a system... may 
ke profitable to the pockets of their lawyers but it is certain to cause 
headaches to their judges and economic waste to their non-lawyer 
citizens.” This results to some extent from the tendency to com- 
bine a modicum of protection for the wife with the husband’s power 
of administration, and from the almost unavoidable co-existence of 
several ‘‘ funds,” the community fund, the husband’s separate pro- 
perty and the wife’s separate property. A glance at the recent 
comparative surveys edited by Friedmann ** and by Rouast *° must 
convince any reader that a statutory system of community pro- 
perty may be a lawyer’s dream and a client’s nightmare. 
hese are arguments which can perhaps claim a measure of 








gendral validity in all countries permitting private investment. 
Thefe is, however, one additional argument militating against a 
community system in this country and (perhaps for reasons con- 
ne with the limitations of their terms of reference *’) not 


by the law of intestacy, especially since the 1952 amendments 


supra, note T. 
i i supra, p. 8. 
\Appwell, ubi supra, Selected Essays on Family Law, 1950, p. 549. 
airimonial Property Law, 1955. 
Régime Matrimonial dans les Législations Contemporaines, 1957. 
ie law relating to the property rights of husband and wife after the termina- 
n of the marriage by death was expressly excluded from the Terms of Refer- 
ce, which was a handicap in view of the close connection between metri- 
nial and successoral rights. It 1s perhaps significant that one of the few 
commendations to have been implemented by legislation was one which 
alt with the right of a former spouse to apply for provision to be made for 
r or him out of the predeceasing spouse’s estate (see Recommendation No. 
61)), which, as the Commission saw (Para. 525, P. 144), was close to the 
bundary of its Terms of Reference. See Matrimonial] Causes (Property and 
aintenance) Act, 1958, ss. 8, 4, 5, 6; and see a note in 22 M.L.R. p. 50. 
l 
| 
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“of. ie ‘Adwinieteation of - ‘Estates. ‘Act, 1925.28- Very detailed 

-` and complicated statistical investigations would - be. required to: 

<- prove’ the point, but .it looks like a safe guess that, in a case-of 

a _ intestacy, the rules of thé English- law of succession give~to the 

an ‘surviving spouse a stronger position than- the | community ~ system 

does -in France: -A similar point was made by Professor Richard 

. R.-B. Powell when in 1986 he compared: the effect of the New York 

E Decedents’ Estates Law with that of ‘the Californian. “community: 

_ “régime.?** The point must not be overstressed. English law protects 

~ the surviving spouse in the event of -intestacy, -and goes very far, 

_ - -~some think.even too far—in this “respect, but the- Inheritance 

. (Family Provision) ’ Act-of 1988 is, even after the amendment of 

l 1952,°° deficient in that it fails to give her or him an indefeasible 

aad right to share in-the predeceasing. spouse’s estate. exercisable despite 

~ “any. testamentary. provisions to.the contrary. In_this respect 4 

régimé of community property achiévés what English law doesnot 

“achieve: to ensure that the widow is-not by her “husbands will 

deprived of -what many would regard as a legitimate. share in the 

_- property | accumulated through - their joint -efforts.. This protection’ 

_- ean, -however, ‘and probably ~ should ‘be: formulated -in terms of 

Z- successoral not of matrimonial rights. Foreign legal systems, both 

~ on the Continent of Europe *! and in America ** show that this can 

` be done in’a variety of ways. The need for protecting the sur- 

' viving spouse. against -& misuse of the predeceasing spouse’s freedom 

-~ of testation is no justification for a:community system.. = 
_- . .These, itis submitted; are some of the arguments which su 

the attitude of the majority of the POJA Commission in rejeĝtińg 












Scottish“ law ** or ‘the absence of gs Bal desire’? -for-a 
= munity 34 (there being no evidence for or against ‘such a desir 
- not.seem to the present writer to be convincing grounds of rejèc 
One must, ‘on the other hand, agree with the mor of the 


a8 Jara of Estates Act, 1925,,8. 46, es imended_ _by s. 4 ot a 
~ First Schedule to -the “Tntestates’, Estates ‘Act, 1952. For the treatme 
French law of the surviving-spouse in-the event of the intestacy of th 
decéasing spouse see Ancel, supra, pp. 92 et seq. . i L 

` a9. See the article quoted note 10, supra.. -~ i 
-_ 30 Inhertance..(Family; Provision) Act, 1938, -as amended by s. 9 of and- Be 
~ ~IO to the Intestates’ Estates Act, 1952, and as reproduced in. the 

-Schedile to that Act. j : 

: 31- For a short survey see the E articles on Freedom of Testati 

oe Gold, Robson, a Freund. and Breslauer, 1- M.L.R. 296 (March, 1 

=_ 33 Fora summary of the-present state of both common and statute -law mn 
_ of the principal states; mcluding the important”Decedent Estates Law o 

f - York, see the extracts from the Second Volume’ ‘of R. R. Powell's Law 0 

* Property, printed in Jacobs and Goebel, “Cases and Materiale on: Dor 

A ‘Relations, 8rd ed.; pp. 878 et seq. 

"+33 Cmd. 9678, Para. 651, No. i. The majority themselves did nai Sthath de 

a - importance to this” point but AREE that - the handicap of -unfamiliarity 

oe prejudice 1 and measure. i ii di 

34 Ibid.; Nose e a ae 
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Commission where they ** say that a community system may lead 
to grave injustice, e.g., in the case of “a wife who has a lazy and 
improvident husband and who by her own hard work and thrift has 
managed to buy a house.”? 

is, however, one thing to reject the idea of community of 
property as a general principle, and quite another to endorse a 
sys of separation without any mitigations. The general ten- 
dency in the present world would seem to be in the direction of a 
rapprochement between the two ideas. As Professor Julliot de la 
Morandiére has said **: ‘Si les régimes communautaires s’imprég- 
nent, peu à peu de séparatisme, les régimes de séparation doivent 
construer ou reconstituer des institutions communautaires.” 
“ Comserver ou reconstituer.” English law has always “ preserved ” 
community elements such as the principles restricting tort actions 
betwen spouses,’ the provisions on larceny between husband and 
wite,** the discretion of the court in settling property questions 
betwken them,** or the factual inference drawn by the courts against 
a chien intention between husband and wife.“° The question 
is hòw far English law should accept the suggestion that it must 
“< establish ?? or re-establish ” community elements ir. further 


‘mitigation of the separation rule. This question was not fully 


answered by the Royal Commission. In the first place, the Com- 
mission did not examine the merits or demerits of the so-called 
‘* community of surplus,” by which property remains separate but 
on termination of the marriage the difference between what the 


~~ spoŭses own at that time and what they owned at the time of the 


Cai 


marriage is equally divided between them (or their estates). In 
the second place, the arguments which have been advanced against 
the community principle in general do not necessarily refute a 
proposal to treat the spouses as beneficial joint owners of such 
property as they are likely, in the nature of things, to enjoy and 
administer jointly: convincing as the Report of the Royal Com- 
mission may be in relation to investment property, it does not, or 
not sufficiently, answer the question whether the matrimonial] 
home and its contents should not be beneficially owned or at 
least be presumed to be beneficially owned in common. These 
two matters, the “community of surplus’? and the problem of 
what is now often called “‘ family assets,” will be examined in the 


following pages. 


35 Ibid., No. iv. That in such ẹ situation the wife can be given the right to 
obtain æ court order terminating the community (as normally provided in com- 
munity systems, ¢.g., in Art. 1448 of the French Code—'' demande en sépara- 
tion des biena "), is not necessarily a counter-argument, for such proceedings 
may in fact lead to the break-up of the marriage. 

38 In the Preface to Rouast (ed), Le Régime Matrimonial dans les Législations 
Contemporaines, p. ix 

37 Married Women's Property Act, 1882, s. 12. 38 Larceny Act, 1916, s. 86. 

39 Married Women's Property Act, 1883, s. 17; Matrmmonisal Causes (Property 

* and Maintenance) Act, 1958, s. 7. 

40 Balfour v. Balfour [1919] 2 K.B. 571, G.A. 
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2. COMMUNITY oF SURPLUS? t 
That husband and wife should share the benefit of any increa 





statutes on the Continent, in the case law developed by the English 
courts, and (with regard to household savings) in the Report of the 
Royal Commission on Marriage and Divorce. As long as only a 
small minority of the people had any opportunity of saving paft of 
their incomes, and the bulk of savings originated in income from ` 
investments (including land) or in business profits, such a demand 
was unlikely to arise. Its prominence in contemporary society 
results from a more even distribution of incomes, from the wth 
of the share of wages in the national revenue, and (which am punts 
to the same thing) from the fact that many working-class and lower 
middle-class families are in a position to make savings out of wage 
or salary earnings and to use them either towards accumulating 
small funds or towards the acquisition through instalment mortghges 
and hire-purchase contracts of a home and of its contents.*! This 
social development (which is of fairly recent origin) must be geen 
in conjunction with the now universally recognised principle of 
equality of the sexes. In the present context this means a the 
wife’s share in enabling the family to acquire a modicum of wéalth 
should be recognised in financial terms. The generation which 
produced the Married Women’s Property Acts of 1870 and of 

was able to see the need for preserving to the wife any savings which 
had been made out of her earnings, and the result was the rule of 
separation of property. Equality of treatment of husband and wife 
was restricted to those cases in which they exercised equal economic 
functions: work for wages, professional activities, etc. It did not 
extend to the contribution the wife made to the family’s well-being 
as a housewife and a mother. In other words: the conception of 
equality underlying the principle of separation was kased more on 
deductive reasoning than on sociological insight. It ignored the 
‘diversity of normal economic functions of husband and wife, and 
was, in a sense, as mechanical as the crude idea of “ freedom of 
contract °” which insists on treating as ‘‘ equals”? landlord and 
tenant, employer and employee. Nor was there, at the time of the 
Married Women’s Property Acts, any felt need for going beyond this 
point: the inequality of economic functions of husband and wife was 
largely accounted for by the maintenance obligation which the law 
imposed upon him but not upon her. It was only when the current 
incomes of many wage-earning families began to yield more than the 


41 See Carr-Saunders, Caradog Jones and Moser, A Survey of Social Conditrons 
in England and Wales, 1908, Chap. 11, pp. 186 et seq., esp. Table 11.2 at p. 
140; Marsh, The Changing Soctal Structure of England and Wales, 187I> 
1957, 1958, Chap. 9, pp. 212 et seq., esp. pp. 224 et seq. 
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bare upkeep that the concept of equality underlying the principle 
of separation stood revealed as socially inadequate. If the husband 
through his industry and the wife through her thrift make it pos- 
sible for the family to acquire wealth, it is not in accordance with a 
more than purely legalistic notion of ‘‘ equality”? to allow the 
husband to appropriate it merely because it was he alone who pro- 
duced the cash. In theory the Royal Commission accepted this 
view. It said“ 


“ that marriage should be regarded as a partnership in which 
husband and wife work together as equals, and that the wife’s 
contribution to the joint undertaking, in running the home and 
looking after the children, is just as valuable as that of the 
husband in providing the home and supporting the family.” 


The Royal Commission admitted that, under the present law, “ real 
hardship ’? may occur ** when the marriage breaks down ” and “ the 
wife who has given all her energy to her work in the home may 
have to face the situation that she has nothing she can call her 
own,” not even—cruel irony—what she has saved from her house- 
hold money.“ The Commission also saw that the injustice may ke 
on the other side ‘* where the wife grudgingly ‘* doles out ” from the 
pay packet dutifully surrendered to her some beer and tobacco 
money but keeps to herself what she may be able to earn outside 
the house. There are, no doubt, these situations in which it is the 
husband who has the grievance because the money earned by the 
-4fe has been saved or used for acquiring permanent assets and the 
money contributed by him for the current expenses, but one may 
surmise (in the absence of evidence there can be no certainty) that 
where there is injustice it is more frequently the wife who has to 
suffer. 

In some quarters it has been suggested that the husband should 
be legally liakle to pay to his wife a definite proportion of his 
income or—another proposal—a cash allowance. The Royal Com- 
mission ** called these ideas ‘‘ quite impracticable ’’—a polite under- 
statement. But the Commission itself was not able to apply a treat- 
ment for the malady it had so clearly diagnosed. It failed to 
translate into practical recommendations the policy it had formu- 
lated, except in one respect: it unanimously agreed *® with the 


42 Cmd. 9678, Para. 644, p. 175. It is very interesting that the same idea 
| influenced the change from separation to community m Soviet Russia in 1927. 
` See Hazard in Friedmann (ed.), Matrimonial Property Law, at pp. 212-213. 
. . The Ukrainian and various other Codes state, as reported by Professor Hazard, 

ee that the housework of a wife and the care of the children are to be equated 

--~mth the husband's work for purposes of evaluating contributions to the marital 

, sroperty.’’ See also the speech of the People’s Commissar of Justice in the 

course of the discussion of the Draft of the Code of 1928 in Schlesinger, 

‘Thanging Attitudes in Soviet Russia (The Family), pp. 115-116. 

43 Tiara. 644, p. 175. 

44 Poca. 646, tbid. 

45 Phra. 654, p. 178. 

46 Para. 651, V, p. 177; Paras. 699-701, p. 188. 
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opinion expressed by witnesses that the husband’s exclusive right 
to the wife’s household savings, laid down in Hoddinott v. 
Hoddinott,*’ and similar English and Scottish cases, was “fnot in 
accord with the view of marriage as a working partnership,” ** and 
it recommended *° 


‘‘that savings made from money contributed by either the 
husband or the wife or by both for the purpose of meeting 
housekeeping expenses (and any investments or purchases made 
from such savings) should be deemed to belong to husband and 
wife in equal shares unless they have otherwise agreed.” 


An excellent proposal, as far as it goes, but does it go far enough? 
According to this recommendation, if, e.g., the husband has given 
the wife a household allowance and she has saved part of it and 
used the savings for the acquisition of some furniture, the furniture 
belongs to both in equal shares. But if the husband, knowing his 
wife to be a thrifty woman, has given her an allowance smaller than 
would have been necessary had she been extravagant, and if it was 
he who saved the difference and used it for buying the furniture, 
then the money was never “ contributed . . . for the purpose of 
meeting housekeeping expenses,” and the furniture belongs to the 
husband alone. This does not make sense. The criterion of past 
appropriation to housekeeping purposes is arbitrary and unjust. 
Money, it is submitted, should, in the light of the Royal Commis- 
sion’s own policy, be regarded as ‘* household savings” not by 
reason of having at one time been “ earmarked ” for househ Ndyy 
expenditure but by reason of being intended for future expendit 

` in the joint interest of the family. The very least one should 
demand would be that the principle laid down by the Royal Com- 
mission should extend to all money which represents not 
consumption forgone but consumption deferred, not, that is, 
investment primarily with an eye to interest or dividend or capital 
increment, but a growing fund accumulated in order to be used up 
or spent. Nor should it matter whether the specific purpose for 
which the fund is to be used has been determined from the outset, 
whether it is eventually used for the purchase of a television set 
(and if so whether through hire-purchase or—if this still happens— 
saving of the entire price prior to acquisition) or of a house, or for 
the future education of the children through an educational endow- 
ment policy or in any other form, nor whether the money is, for 
the time being, kept in bank-notes in the drawer of the kitchen 


47 [1949] 2 K.B. 406, C.A. See an article by the present writer in (1968) 16 
M.U.R. 84. Note, however, that the Court of Appeal has now placed a 
on important restriction on the law as laid down in the earlier cases. 

Richards v. Richards [1958] 1 W.L-.R. 1116, money sent from abroad b 
the husband (a naval officer) to the wife to be spent by her as she shoul 
decide was held not to be & ‘‘ housekeeping allowance '’ and to belong to her. 
Bee esp. per Morris L.J. at p. 1122. Is this case a straw in the wind? , 

48 Para. 700. 

49 Pare. 701. 
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cupboard or in a savings bank account or in a building society, or 
in a bank account or in National Savings Certificates, or even in 
stock exchange securities. The policy formulated but not imple- 
mented in the Report of the Royal Commission requires that the 
form of the savings is disregarded and that—in the spirit of the old 
equitable doctrine of ‘‘ conversion’’—the money (provided it 
originated in income of either spouse) receives its imprint from its 
intended purpose. Such money should, as between husband and 
wife, not be ‘‘ his ”? or ‘ hers,’ but ** theirs.”’ 

The question is whether such a legislative policy could be 
translated into statutory language. The distinction between house- 
hold savings and investment property is no more than a distinction 
of social types which, like most social types, are blurred at the 
` edges. Can it be expressed in legal concepts, i.e., be given a ** hard 
crust °? What if the spouses change their minds, and, with growing 
affluence, decide permanently to invest what had hitherto been 
kept for future spending, or, under growing stress, decide to 
** disinvest °? and to use “investments”? for consumption? Is it 
advisable to make these vital distinctions hinge on the proof of 
intentions which, if it comes to litigation, will be hotly contested ? 

What is submitted here is this: The Royal Commission has made 
an unanswerable case for a new policy to give effect to the “ partner- 
ship ” of the spouses in terms of property law, but the proposal on 
household savings is an insufficient means towards this end. As 
soon, however, as one attempts to formulate a more adequate 
method, one is driven to proposals which may be self-defeating 
owing to difficulties of legal formulation and—more important: even 
—difficulties of evidence. 

Nevertheless, the problem of giving effect to what the Royal 
Commission calls the ‘‘ partnership’? of the spouses requires a 
solution, and it may be thought that through decisions such as 
Jones v. Maynard,” Rimmer v. Rimmer,®! Cobb v. Cobb? and 
Fribance v. Fribance,®* and also through what was said but not 
what was decided in Silver v. Silver,’* the courts have pointed to 
a possible way out of the apparent impasse. In all these cases, 
except the last, both spouses had contributed in some form to the 
acquisition of some asset—the family home or securities—and the 
court held, either in exercise of its discretion under section 17 of 
the Married Women’s Property Act, 1882, or simply by attributing 
an intention to the parties,®* that the spouses were joint beneficial 
owners of the assets so acquired irrespective of who had the legal 


50 [1951] Ch. 572. This decision was expressly approved of by the Court of 
Appeal in Rimmer v. Rimmer, infra. See also Macdonald v. Macdonald 
[1957] 2 All E.R. 690. 

51 [1958] 1 Q.B. 68, C.A. 

62 [1955] 1 W.L.R. 781, C.A. 

53 £1957] 1 W.L.R. 384, C.A. 

-R. 259, C.A 
55 Ag in Jones v. Maynard, supra (Vaisey J.). 
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title, and that on sale of the asset, the proceeds had to be distributed 
between them half-and-half. In the last of the above-mentioned 
cases the house stood in the wife’s name but practically all the 
money had been found by the husband, and a very reluctant Court 
of Appeal allowed the case to be determined by the operation of the 
presumption of advancement. In the other cases, however, the 
extent of the financial contribution of either spouse was irrelevant, 
and they shared equally the difference between the proceeds of the 
asset and the sum total of their unequal contributions to the 
purchase price. This, however, is the essential feature of a 
“< community of surplus,” and it is for this reason that, in the 
present writer’s submission, these decisions may be signposts to a 
development going beyond the recommendations of the Royal 
Commission but quite in line with its policy. 

The decisions are, however, no more than signposts. In two 
obvious respects they fall short of what is needed to give effect to 
the idea of ‘‘ partnership.” In all the cases, except in Silver v. 
Silver,** both spouses had made cash contributions, and the courts 
have not so far applied the policy of these decisions to a case where 
the wife’s contribution consisted in her work as a housewife. More- 
over, in each of these cases the court had to deal with a specific 
asset, and when the Court of Appeal was invited to apply a similar 
principle to a case in which most of the proceeds of an asset had 
been spent and a balancing payment would have been required, it 


refused to do so. It is true that the effect of this decision has now. .. 


been removed by legislation,” but it is also true that the statute 
does not in express terms enable the court to look beyond money or 
property which is or has been in the possession or under the control 
of one spouse and in which the spouse claims a beneficial interest. 
It does not give to the court the power to distribute between the 
spouses the difference between the aggregate net value of their 
assets at the time of the end of the marriage and that net value 
at the time of the marriage itself. 

Indeed, the last two cases in which the Court of Appeal had to 
consider the problem, Silver v. Silver ** and Richards v. Richards,” 
seem to show a distinct need for law reform. In Silver the anti- 
quated presumption of advancement stood in the way of what the 
members of the Court of Appeal themselves would have regarded as 
a just solution of the problem, and in Richards the husband’s 
financial’ contribution to the acquisition of the house was un- 
requited. The decision in Silver was regrettable; that in Richards 
may have been inevitable in the very exceptional circumstances of 
that case and especially in view of the contributions made by the 


56 Tunstall v. Tunstall [1953] 1 W.L.R. 770. Bee note by Megarry, 69 L.Q.R. 


57 Matrimonial Causes (Property aag ene) Act, 1958, s. 7. Bee ae by 
the present writer, 22 M.L.B. 

58 [1958] 1 W.L.R. 259, C.A. 

59 Bee footnote 47, supra. 
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wife’s parents towards the acquisition of a house intended to serve 
as a home for them as well as for the husband, his wife and their 
child. The judgment of Morris L.J. in the Richards case (with 
which Hodson and Ormerod L.JJ. concurred) suggests that the 
principle of cases such as Rimmer and Fribance rests not merely on 
the fact of joint contributions but also on the existence of a joint 
plan to accumulate a fund, ‘‘ joint efforts,” as Morris L.J. put it. 
In Richards the husband, who was a naval officer serving abroad, 
had in fact through the naval allotments remitted to his wife helped 
towards the building up of a reserve, but he was not consulted about 
the purchase of the house, and was faced with the fait accompli of 
the purchase, which he gladly accepted. Would it not have been 
just to allow him to participate in any accretion to his and his wife’s 
joint wealth made partly possible through his earnings? As the law 
stands this may not have been possible, but if the existing practice 
exemplified by cases such as Rimmer and Fribance is to be restricted 
to cases of active participation of both spouses in the acquisition of 
the asset, i.e., if the financial contribution made by either spouse 
towards the acquisition of wealth is to be unrewarded in the absence 
of such participation, the law may be said to require change, a 
change which would permit the court to distribute the surplus 
between the spouses irrespective of the existence of a common plan 
to use a joint reserve for the acquisition of a particular asset. 

In these circumstances a brief glance at developments abroad 
may be of more than academic interest. The ‘‘ community of 
surplus ° (participation auw acquéts, Zugewinngemeinschajt) has 
been widely advocated in France and was at one time embodied in 
a Bul before the French Parliament.*° A system of equal division 
of assets on termination of the marriage (which goes beyond a mere 
community of surplus) has been in force in Sweden since 1920.° 
Now the community of surplus has been incorporated in the law 
of the German Federal Republic, through the Gleichberechtigungs- 
Gesetz,“ the “‘ law on equal rights of husband and wife in private 
law ” of June 18, 1957, in force since July 1, 1958. This law is based 


60 See Ancel, supra, p. 27. See also the Draft Code of a Family Law for Israel, 
and see on this Livneh in Rouast, Le Régime Matrimonial dans les Légtsla- 
tions Contemporaines, supra, pp. 230 et seq. 

31 See Malmatroem in Friedmann, Matrimonial Property Law, pp. 410 et seq., 
and Hessler in Rouast, Le Régime Matrimonial dans les Ldgulatiens Con- 
temporatnes, pp. 801 et seq. Similar legislation is ın force in Denmark (see 
Munch, tbid., pp. 109 et seq.), Finland (see Godenheim, ibid., pp. 177 et seq.), 
Norway (see Hiorthoy, tbid., pp. 261 et seq.), and apparently also in Iceland. 
The Commission refer to this ın Para. 681, p. 178 The reference made to the 
Scandinavian law by the minority in Para. 658 (ii) is not clear: the minority 
say that they jarani system such as ıs in force in Scandinavia, but never- 
theless recommend administration by the spouses acting together. For Norway 
see also Appendix III to the Report, pp. 392-898. 

£2 See note 18, supra. For surveys see the article by Leyser quoted in note 18 and 
the article by Reinicke, quoted in note 20. For a critical analysis, Mueller- 
Freienfels, Kernfragen des Gleichberechtigungs-Gesetzes, Jurtstenzeitung, 1957, 
pp. 685 et seq.; also Baermann, Kritik am neuen Khe-Gueterrechi, tbid., 1958, 
pp. 225 et seq. 
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upon, and was made necessary by, the principle of equali 
husband and wife which is enshrined in the Bonn Basic Law ‘ 
with which the provisions of the Civil Code of 1896 on matrin 
property were clearly incompatible. The ‘‘ community of sur] 
has taken the place of the husband’s statutory usufruct as the | 
tory system of matrimonial property.* It can be contracted ¢ 
by ante- or post-nuptial contract,‘ by which the parties may m 
the statutory scheme or adopt in toto as alternatives con 
separation of property or a true community, but in the absence 
marriage contract (to be made before a judge or notary) the 
in ‘* community of surplus.”’ 

Despite its name it is not a community at all, as that te 
normally understood, for it is expressly laid down that on ma 
each retains what he or she has, that property acquired 
marriage does not become joint poperty either,“ and that—a 
Innovation in Germany—each administers his or her property 
pendently.*" It is primarily a system of separation of property 
the ‘* community ’? element appears not at the beginning o 
marriage but at its end, when any surplus of property gained d 
the marriage is ** equalised,” ** balanced.” °? It is thus a meth 
accounting between spouses or former spouses—as compatible 
the idea of separation of property during marriage as wer 
decisions In Rimmer v. Rimmer *° and similar cases with the 
ciple of section 2 of the Law Reform (Married Women 
_ Tortfeasors) Act, 1985. The surplus which is equally distribu: 
that which, in the course of the marriage, the spouses accumu 
together through work and thrift. To find out what it is, th 
“ initial property ’’ of each spouse, i.e., his assets minus liabi 
at the inception of the ‘“‘ community,” is deducted from hi 
“ final” property, i.e., assets minus liabilities at the end o 
‘*community.’? The spouse whose surplus is the smaller of th 
is entitled to be paid by the other spouse one-half of the diffe 
between the surpluses.” What either spouse has acquired by 
of gift or inheritance is not intended to be part of the surplu: 
therefore added to his ‘‘ initial property.’’ 71 On the other ] 
whereas the ‘“ final’? property is valued as at the date o 


63 Basic Law for the Federal Republic of Germany of May 28, 1949, # 
Para. 2. 

64 The relevant provisions in Book IV, Title VI, of the 1898 Code went: 
force on April 1, 1958, in accordance with Art. 117 of the Basic Law, 
régime of separation took their place (see Massfeller in Friedmann, 
pp. 369 et seq.). This has now been replaced by the new statute. 

65 Civil Code, Para. 1408, as amended by the law of 1957. 

66 Para. 1863 II. 

67 Para. 1364. 

68 Para. 1863 IL The German word is ausgeglichen. As Mueller-Fre 
says, ubt supra, at p. 692: it is ‘‘ Separation of Property with Equali 
of Surplus.” (‘‘ VEETEREN mit Ausgleich des Zugewinns.’’) 

e° T1953] 1 Q.B. 68. 

70 Paras. 1872, 1873, 1874, 1875, 1878 of the Code as amended. 

71 Para. 1874. 
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termination of the community and in the case of a divorce as at the 

- date of the petition, the initial property is valued as at the date of 

the inception of the community, normally that of the marriage.” 

' Thus accretion to capital is surplus as if it were accumulated income, 
and, as the Court of Appeal so clearly saw in the Rimmer case, this 
is the only common-sense solution of a difficult problem. It is 
equally right that loss of capital value should reduce the surplus: 
husband and wife share ‘ffor better or worse,” amongst other 
things, the consequences of fluctuating market prices. 

It may be objected that the determination, after perhaps many 
years, of the “‘ initial ” property of either spouse may be a source 
of, or opportunity for, mutual irritation such as the whole scheme 
is intended to stop, but here the German draftsman has hit upon an 
ingenious device: either spouse can require that the other 
collaborates in the making of an inventory. If such a “joint ”’ 
inventory of a spouse’s initial property has been made it is, as 
between the spouses, rebuttably presumed to be correct, but— 
obviously the normal case in practice—in the absence of an inven- 
tory, the spouse is deemed. not to have had any initial property, 
i.c., the final property is deemed to be surplus."* This presumption 
accords with the realities of life in an industrial community in 

which the majority of people start life without appreciable assets, 
and it makes it easier to administer the scheme in practice. 

It is not difficult to imagine that where matrimonial relations 
deteriorate either spouse may seek to reduce his surplus by giving 

- away assets to relations or others, and, even without such intention, 
he may act to the detriment of the other spouse through waste or 
in other ways. This is a contingency of which the law must take 
account. The German law” seeks. to do so by laying down that 
there is added to the final property of either spouse the value of 
any assets of which, without the other spouse’s consent, he divested 
himself within the last ten years through gift (other than usual), 
waste, or acts designed to be detrimental to the other spouse. 
- Recipients of the liberality and third parties knowingly participating 
in the despoliation of the other spouse’s interests may be liable to 
him or her for unjust enrichment.” The details of these highly 


72 Para. 1876; Para. 1884. 

73 Para. 1877. See, however, on the other hand the interesting and important 
provision in Para. 1876 IV, according to which, in calculating the surplus, an 
agricultural or forestry rris uae be assessed on the basis of a given 
number—in most parts of Germany of years’ purchase, and not ın accordance 
with what it would fetch between vendor and purchaser. Since capital values 
are much more likely to fluctuate than ‘* permanent yield of income,” this 
provision expresses a deliberate policy to protect the undisturbed existence 
of the undertaking a6 against the claims of the widow, comparable to the policy 
of the common law which made the leasehold if vested in the farmer’s wife 
logically but sensibly ‘‘ survive "° to the husband. See the highly interesting 
analysis by Mueller-Freienfels, ubi supra, p. 691, who appears to regret that 
a similar protection has not been given to industrial commercial under- 
takings, or to copyright, ete. l 

‘T4 Para. 1875. YS Para. 1890. 
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pathological situations are of no interest. It will, however, be seen 
that the community of surplus does impose on either spouse certain 
obligations of financial decency in relation to the other which are 
capable of enforcement. 

For reasons connected with the German law of intestacy and 
of compulsory legacies (Pflichiteil) the provisions on equalising 
the surplus have only limited application in the event of the normal 
termination of marriage by the death of either spouse.” In this 
respect the new German law can only be of little interest in this 
country in view of the fundamental differences between the English 
and the German laws of succession. The practical interest of the 
German scheme lies in the opportunity it provides for a compara- 
tively simple method of settlement between the spouses in the event 
of a breakdown of the marriage, irrespective of whether or not there 
is a divorce.” As many English cases have shown,’® the court 
should have an opportunity of regulating the property relations of 
the spouses when they cease to cohabit, and the German law—with 
the details of which one may well disagree ’°—gives to either spouse 
in that event the right to demand the balancing of the surplus. It 
gives the same right to either if the other one has culpably failed 
to comply with “ the economic obligations arising from marriage ” °° 
and if it can be assumed that he or she will not perform them in 
future, e.g., if the husband wilfully neglects to maintain the family 
or the wife to fulfil her duties as a housewife and mother, but in 
extreme cases of this kind the spouse—normally the husband—who 
would be liable to make the balancing payment, can refuse to make 
it.** The court can also terminate the ‘‘ community ’? where either 
spouse squanders his or her assets or unreasonably and persistently 
refuses to inform the other of the state of his property.*? If this 
latter provision was extended to “income” (as it should be) it 
might perhaps be a way of inducing a man to tell his wife what he 


re Para. 1871. Bee the closely reasoned analysis by Mueller-Freienfels, pp. 686 
et seq. The German law—Para. 1981—is niggardly to the surviving spouse 
in the event of intestacy, whereas English law is generous. On the other 
hand German law gives more adequate protection to the surviving spouse 
against a misuse of freedom of testation than does Enghsh law. For these 
reasons alone no attempt is made here to discuss the provisions of the new 
German law which apply in case of a termination of the marriage by death. 

™7 Bee Paras. 1885-1889 which deal with the ‘‘ action for anticipated balancing of 
the surplus.” 

78 ¢.g., Birkett v. Birkett (1908) 98 L.T. 540; Hoddinott v. Hoddinott [1949] 2 
K.B. 504, C.A.; Rimmer v. Rimmer [1953] 1 Q.B. 68; Silver v. Silver [1958] 
1 W.L.R. 259. 

7? Para. 1885. They must have lived apart for at least three years. The German 
law allows the question of ‘‘ fault ° to intrude upon the matter. Only the 
spouse who is not at fault in the matrimonial sense can bring the action, and 
neither can if both are. 

80 Para. 1386. The German phrase covers the husband's obligation to earn a 
hving as well as the wife’s obligation to manage the household. . 

%1 Para. 1381. See on this Reinicke, supra, p. 891; Baermann, supra, pp. 237-298, 

82 Para. 1386. 
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earns, a better way than the somewhat fantastic remedies suggested 
to and rejected by the Royal Commission.®’ 

Whatever else it does, the German scheme has the merit that it 
eliminates complicated problems as to the contribution either spouse 
happened to have made to the acquisition of wealth during 
marriage, and that it thus protects the wife whose contribution can 
often not be assessed in monetary terms.** It excludes the sordid 
and pettifogging arithmetical exercises which may sometimes be an 
excuse for getting rid of such venom as has not been used up in 
divorce or other matrimonial proceedings. Like the method adopted 
by the English courts in cases of the Rimmer type it is a measure of 
rough justice, a Gordian knot procedure by which the law applies 
to atypical cases a ruling derived from typical situations, i.e., to 
the broken-down marriage the rules of behaviour of normal spouses 
who do not in their mutual relations draw up accounts appropriate 
to a business partnership. 

Clearly a scheme such as this could not be adopted in this 
country without great modifications. It would have to be co- 
ordinated with existing procedures serving similar purposes such as 
those under section 17 of the Married Women’s Property Act, 1882, 
and, in connection with the variation of settlements, under section 
25 of the Matrimonial Causes Act, 1950. But the basic idea is in 
line with the policy of the courts in the Rimmer type of case and 
also with the recommendations of the Royal Commission on house- 
hold savings. In those numerous cases in which the entire “ sur- 


plus ” consists of household savings the German scheme and the 


recommendation of the Royal Commission may in practice be very 
similar. 

A “community of surplus’? would operate only between the 
spouses and would not affect third parties. Im relation to third 
parties the spouse who is held out as the owner would not only have 
the title but also be regarded as the beneficial owner in equity. One 
advantage of the ‘f community of surplus ” is that it leaves intact 
the rights of creditors to attach any given asset in satisfaction of a 
judgment debt. It does not lead to the invidious situation in which, 
e.g., & bank account stands in the name of one spouse but in equity 
belongs to the other or to both jointly with the result that it cannot 
be attached by any creditor of either.: 


83 See Report, Para. 710, p. 190, e.g., that she should have an actionable right 
of disclosure enforceable by a olaim to see the employer's copy of the pay slip, 
or to interview the tax inspector. 

84 Much as under the Intestatea’ Estates Act, 1952, s. § and Schedule I, the 
surviving spouse is in the event of an intestacy entitled to acquire the matri- 
monial] home, so under the German law the court can appropriate to the spouse 
entitled to a balancing Pya selected assets in partial satisfaction of his 
claim. (Para. 1888.) utual gifts must be brought into hotchpot. (Para. 
1880.) : 

85 *Harrods, Lid. v. Tester [1987] 2 All E.R. 286, C.A., which ıs to the effect that 
if a bank account stands in the name of one spouse but in equity belongs to the 
other it cannot be garnished by any creditor of either. 


Vor. 22 17 
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8. FAMILY ASSETS 


“ Family assets,” ë i.e., the matrimonial home and its contents, 
raise a special problem. It is in the nature of these assets that 
husband and wife should enjoy and administer them jointly. The 
essential point is not so much that they both may have contributed 
to their acquisition (this is the case with any “‘ surplus ’’ value, 
however invested), nor that they are intended for joint use or 
consumption (as is normally the case with household savings), but 
that they are actually so used. What one may call the ‘* community 
element ’? does not or not only consist in the past history or the 
future destiny of such assets but in their present physical nature. 

The matrimonial home and its contents are, as it were, the 
material substratum of the matrimonial consortium. We are here 
at the point where property relations and personal relations become 
indistinguishable. To divide the “‘ family assets’? is tantamount 
to destroying the basis of cohabitation, and if a judge excludes 
either spouse from their use by reason of the ownership vested in 
the other he pronounces what in fact is the equivalent of a separa- 
tion order.*” Any serious difference between husband and wife on 
the administration of these assets is likely to be identical with or 
symptomatic of a matrimonial difference of a personal character, 
and in this respect quite unlike a difference of opinion on invest- 
ment. It is indicative of some matrimonial trouble which, sooner or 
later, may make it necessary for a court to intervene in the affairs 
of the spouses. 

From this two conclusions would appear to follow: the first is 
that, as between the spouses, with reference to such family assets, 
considerations of property must be overlaid or displaced by matri- 
monial considerations: any assertion of property rights with regard 
to family assets as against the other spouse finds its limitations in 
the matrimonial duties the spouses owe one another. The second 
conclusion is that those arguments which decisively militate against 
a community of goods do not, or at least not fully, apply to family 
assets. Joint administration, so far from being impracticable, is 
here inevitable in view of the very purpose of the assets involved. 
The law may insist on separation of ownership and even postulate 
separate possession in the legal sense: separate enjoyment or 
separate administration is incompatible with normal married life. 

These propositions sound highly theoretical—yet they are no 
more than conclusions which must obtrude themselves on anyone 
who, since the end of the Second World War, has read the long 


86 This was the expression used by Denning L.J. (as he then was) in Cobb v. Cobb 
[1955] 1 W.L.B. 781, at p. 784, and in Fribance v. Fribance [1957] 1 W.L.R. 
884, at p. 887; and by Parker L.J. (as he then was) in Silver v. Silver [1958] 1 
W.L.R. 259, at p. 266. 

37 See Shipman Vv Shipman [1924] 2 Ch. 140, C.A., esp. per Pollock M.R? at 
p. 144, and per Atkin L.J. at pp. 146-146. See also Cmd. 9678, Paras. 616-619, 
pp. 188-189. 
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series of decisions on the “‘ occupation of the matrimonial home by 
the deserted wife ’’ and the shorter but equally significant line of 
cases in which the wife, by asserting her right of property in the 
matrimonial home, sought to force the husband to quit or to stay 
away. 

Sheer necessity has compelled the courts to enforce between 
husband and wife with regard to these assets community obligations 
which go far beyond the beneficial distribution of an eventual sur- 
plus and concern the use to be made of the family assets themselves. 
The body of case law which has emerged from this development is 
complicated. The legal basis of such principles as the courts have 
evolved is far from clear. The question arises whether the open 
acknowledgment of a community of goods with regard to family 
assets would not simplify and rationalise the law. If this were so, 
two further questions would pose themselves, viz., whether the 
spouses should be free to contract out of any such community, and 
_ what effect, if any, such community should have with regard to 
third parties, such as landlords, purchasers, or mortgagees. 

In the first place, however, it seems apposite to say a word about 
the existing law, not in order to review the cases which have been 


discussed many times, but so as to examine the legal foundation 
on which they rest. 


(a) The present law A 

The most important act of ‘* administration ” of family assets is 
to determine the place of the matrimonial home. In the funda- 
mental case of Dunne v. Dunt ** the Court of Appeal has held that 
this is of necessity an act of [int administration, i.e., that neither 
spouse can make this decisir . and they must either make it together 
or leave it to the court to,” y which of them acted ‘‘ unreasonably ” 
in not accepting the view # the other. 

Further, whatever be the basis on which either spouse asserts 
against the other a right of property in the matrimonial home, the 
court will insist on using its discretion in acceding to or rejecting 
the claim, and this not only where such discretion is expressly given 
to the court by statute, t.e., by section 17 of the Married Women’s 
Property Act, 1882, but also where the wife, taking her stand on 
section 12 of the Act, relies on her right of ownership. The recent 
decision of the Court of Appeal in Gorulnick v. Gorulnick,®® with- 
out in the least laying down new law,’ makes this perfectly clear, 


88 [1949] P. 98, C.A. 

89 [1958] P. 47, C.A. , l 

90 See Symonds v. Hallett (1883) 24 Ch.D. 346; Shipman v. Shipman, supra; 
Boyt v. Boyt [1948] 2 All E.B. 486, C.A. Silverstone v. Silverstone [1953] 
P. 174, was a different case in which the wife succeeded in gettmg an injunc- 
tion to prevent the husband from entering daring the divorce proceedings the 
matrimonial home of which he was the owner, but the principle was the 
same. It was, ae put by Pearce J., that “the wife is not without mghts in 
the matrimonial home even though it belongs to the husband.” The words 
‘‘ wife '’ and ‘‘ husband ”’ are clearly interchangeable in this sentence. 
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whatever one may feel about the way the court exercised its 
tion in this particular case.”* : 

That the husband who has deserted his wife in the matr 
home of which he is the owner or the legal tenant cannot e 
as of right, is beyond any controversy.°* The long argument 
since the decision of the Court of Appeal in Bendall v. McW! 
has been conducted about the position of third parties, es 
purchasers and mortgagees, seems to have ended with a com 
solution emerging from the decisions In Woodcock v. Hobb 
in Westminster Bank v. Lee **: the right of the deserted 
occupy the matrimonial home is not an equitable interest 
equity which binds any third party (including an equitabl 
gagee) only to the extent to which that party is affec 
knowledge or by constructive notice.’* In so far as the 


°1 See the note by A. Milner in 21 M.L.R. 815. 

92 See for the initial difficulties: Bramwell v. Bramwell [1942] 1 K.B. | 
geter V. Pargeter [1946] 1 All E.R. 570, both decimons of the Court o 
The law was clarified m Hutchinson v. Hutchinson [1947] 2 All F 
and in Steward V. Steward [19438] 1 K.B. 607, C.A. Important decisi 
ing the scope of the wife's mght were rendered in Lee v. Lee [1952 
489n., C.A. (right to obtain injunchon against sale); in Murcuit v. 
[1952] P. 266 (no right to restrain the husband from evict 
daughter); and in R. v. Twickenham Rent Tribunal [1953] 2 Q.B. 
right to apply for reduction of rent). The duration in time of the 1 
defined in Veuahen v. Vaughan [1958] 1 Q.B. 762, C.A. (right t 
with divorce). 

93 [1952] 2 Q.B. 466, C.A. Both the case law and the literature surrour 
matter are very voluminous For surveys of the periodical literatur 
present writer’s contribution to Fnedmann, Matrimonial Property Lat 
note 20; Mitchell, ‘‘ Learner’s Licence, 17 M.L.R. 211, note 1; 
Family Law, p. 400, note (c) 

04 [1955] 1 W.L.R. 152, C.A.; see a note by the present writer in If 
412; to the same effect the decision in Churcher v. Street [1959] 2 W 
where Roxburgh J. explained the discretion he was exercising ez n 


rei. 

%5 [1956] Ch. 7. This case can be arded as the end of a develop 
earlier stages of which were Lloyds Bank v. O [1953] 1 W.L.R. 
Barclays Bank v. Bird [1954] Ch. 274. For æ critical discussion 
minster Bank v. Lee, see H. B. Gray in 18 M.L.R 596. 

*6 This is a compromise between the view that her right is an equitabl 
which as against other equitable interests would be protected by the 
qui prior est tempore potior est jure, but not of course against the 
for value and without notice of the legal estate, and the view the 
purely personal right which is not in any event protected against thir 
The drat of these views might be said to be implied (not expressed 

the judgment of Dennin J. in Bendall v. McWhirter, supra (v 

on Tulk v. Moxhay (1848) 2 Ph. 774) and salso in that of Romer | 

referred to a ‘‘ clog or fetter,'’ perhaps also in those of Jones J. in 

Weaven [1952] 2 All E.R. 288, and of Lynskey J. in Street v. 

[1954] 1 W.L.R. 624, two cases in which the wife was protecte: 

a purchaser of the legal estate. The second view emerges from the 

of Jenkins L.J in Bradley-Hole v. Cusen [1958] 1 Q.B. 800, C.A. 

interpretation of Bendall v. McWhirter, supra. It has been foresha 

Roxburgh J. m Thompson v. Earthy [1951] 2 K.B. 506, who has hov 

in Churcher v. Street, supra, accepted the compromise solution. J] 

Bank Lid. v. O——, supra, and in Barclays Bank Ltd. v. Bir 

Upjohn J. and Harman J. held that the wife's right arose at the ti 

desertion so that a et che whose mortgage had been created pric 

time could enforce his right of possession against her. Had ıt not [e 

doctrine, Harman J. m the Barclays Bank case might have had to 
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enforceable against a third party, the court has a discretion to fix 
a time limit within which the deserted wife must quit. 

The right of the deserted wife to occupy the matrimonial home is 
now said to rest on the fact of desertion, not on the marriage 
itself.*7 If so, she does not have such a right in the event of her 
being a “* constructive deserter,” in the event of the spouses living 
apart by agreement or in other circumstances in which neither is a 
deserter, or 1f she has committed adultery.** 

Whether the deserted husband has a right to occupy the matri- 
monial home if it belongs to the wife is not clear. There is a county 
- court decision to the contrary,’® but apparently no authority 
emanating from a superior court. 

Lastly, nothing in the voluminous and complicated case law 
surrounding the deserted wife’s right to occupy the matrimonial 
home suggests that a wife driven out of the house by the husband 
in circumstances which amount to constructive desertion on his part 
can compel him to take her back, let alone to make room for her.’ 

This attempt to summarise the case law on this matter is a 
deliberate and perhaps audacious effort to bring into focus what 
appear at the present moment to be the main results of the existing 

cases. 

A number of suggestions have been made from time to time as 
to the legal basis of the discretion which the court exercises in these 
matters. Where the husband seeks to evict his wife, section 17 of 
the 1882 Act is a sufficient explanation. He cannot proceed against 
her except ky invoking the discretionary jurisdiction of the court 
under that section because all other avenues are blocked by section 
12 of the Act.? But section 17 offers no explanation where it is the 
wife who proceeds against the husband, i.e., in the Shipman v. 


uestion of priority between equitable rights. But in Westminster Bank vV. 
ee, supra, the question arose between the deserted wife and a bank holding an 
ultable mortgage created after the desertion. This was the critical case in 
which the judge was compelled to define the nature of the wife's right. 

97 See the judgments in the Lloyds Bank and Barclays Bank cases, supra. This 
view was also accepted by the Court of Appeal ın Woodcock v. Hobbs, supra. 
Obviously if pror PA is one of the facts notice of which is a condition 
for the enforcement of the wife’s right against a third Pr the possibilities 
of such enforcement are thereby much attenuated. his 18 perhaps an 
intended consequence of the doctrine. 

°8 The wife’s adultery 1s said to ae the husband the right to revoke her autho- 
rity to stay in the house, but Wabe v. Taylor [1952] 2 Q.B. 785, C.A., seems 
to lay down that a third party cannot rely on the fact of the wife's adultery 
untıl the husoand has actually revoked ber ‘licence’ to stay. This case 
dea't with the situation of the landlord of rent-controlled premises and whether 
it yields a general rule ts not quite clear. 

99 Seel v Watts [1954] C.L.Y. 2861. Can this case stand with Gorulnick v. 

Gorulntck [1958] P. 47? If her mghc to throw him out of her house ts subject 

to the discretion of the court, why should it make a difference whether she 

is stil] there or has left? 

Cook v. Cook (1954) 104 L.J. 700, a county court case quoted Cmd. 9678, Para. 

$18, p. 167. And see Richman v. Richman [1950] W.N. 283, quoted tbid., 

Para. 619, p. 168. 

2 Because in English law all proprietary remedieg are delictual. 


an 
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Shipman? and Gorulnick v. Gorulnick+ type of case. Why can 
she not insist on her rights under section 12? Two possible answers 
may in fact be nothing but diverse formulations of the same idea: 
one is that as husband and wife the spouses grant each other mutual 
irrevocable licences to participate in the use of the family assets 
whoever is their owner," the other is that, as long as the spouses are 
entitled to mutual consortium, they cannot treat each other as 
strangers with regard to these family assets, i.e., that the property 
relation is subject to the matrimonial rights and duties.’ 

But what is the basis of the discretion where third parties are 
involved? Why is it that the “‘ equity ”? the wife has in relation 
to third parties is subject to the power of the court to fix a time 
limit within which she must quit? Not because section 17 applies, 
for that section, except in so far as it confers rights on third parties, 
only applies between husband and wife,’ and not of course the 
marriage itself. The legal basis of this discretion is obscure. We 
are confronted with a genuine case of judicial law-making. 

Why has it been said that the wife’s right to occupy the matri- 
monial home arises on desertion and not on marriage? Why has it 
been suggested that the deserted husband has no such right? Is 
there anything in the suggestion occasionally to be found in judicial 
utterances * that the deserted wife’s right to occupy the matrimonial 
home is an emanation of her common law right to be maintained by 
the husband, a right enforced at common law through her power 
to pledge the husband’s credit? Would this explain that the right 
is not available to the husband, and that the wife has it only as from 
the moment of, and on the ground of, desertion ? 

One does not have to be unduly fond of the illusion that the law 
is a seamless web of “‘ rules”? yielding conclusions by means of 
logical deductions—and one may nevertheless feel that a modicum 
of clarity is not necessarily harmful. The present situation with 
regard to family assets shows a chaotic interplay of legal ideas: 
section 17, mutual licences, matrimonial duties versus property 
rights, an “* equity ” subject to discretion, the maintenance obliga- 
tion as a source of property rights. Some may feel that it may be 
time for a revision of the law of family assets and that just as the 
decisions of the Rimmer type were possible pointers towards a 
developing “‘ community of surplus,” so the case law on the right 


3 [1924] Ch. 140. 

4 [1958] P. 47. 

5 Bee the judgment of Denning L.J. in Bendall v. MoWhirter, supra. 

$ See, e.g., the judgments of Cotton L.J. in Symonds v. Hallett 1883) 24 Ch.D. 
848, of Poll -R. and Atkin L.J. in Shipman v. Shipman, supra, and of 
Hodson L.J. and Morris L.J. ın Gorulnick v. Gorulnick, supra. 
Hixcept—perhaps—a trustee in bankruptcy (see Bendall v. McWhirter, supra) 
and, under a. 28 of the Married Women's Property Act, 1882, the wife's nal 
representatives. Bee Re Camkin’s Question [1957] 1 W.L.R. 255. y not 
the husband’s personal representatives? Is it not perhaps time to replace ethe 
remainders of the 1882 Act by a more adequately drafted statute? 

Esp. in the judgment of Denning L.J. in Bendall v. McWhirter, supra. 
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to occupy the matrimonial home may perhaps indicate a trend 
towards a community of property in these family assets, a com- 
munity giving rise to mutual rights subject to judicial discretion. 
Is the lack of clarity in the foundations of what the courts are now 
doing to be attributed to a state of transition from separation to 
community and would therefore an open acknowledgment of a 
community of property in family assets contribute to a clarification 
of the law? How far has the Royal Commission gone in this 
direction ? 


(b) The proposals of the Royal Commission 


The Royal Commission regarded it as a “ vital consideration that 
so far as possible the law should be kept out of the intimate life 
of the family.”?® This policy and also the idea of “ partnership ” 
formulated in another passage of the Report might have led to a 
recommendation to eliminate the property norm from the relation 
between the spouses in matters concerning their home and its con- 
tents. Yet only seven of the twelve members of the Royal 
Commission were prepared to accept community in any form,?® and 
of these only three favoured community for the matrimonial home 
of its contents to the exclusion of other property, whilst one member 
recommended community only for the contents of the home.” 

On the other hand, the Royal Commission found themselves 
impelled by the force of circumstances to make a number of recom- 
mendations on the matrimonial home and its contents by which to 
some extent they gave effect to community principles. 

One of these recommendations (made with only one member 
dissenting) is to the effect that if one spouse leaves the other in the 
matrimonial home, he or she should not be able to turn out the 
other spouse or to take away any of the essential contents of the 
home without an order of the court. The ‘‘ deserted wife’s right to 
occupy the matrimonial home ” is thus extended to the husband,™ 
and it would, although the point is implied rather than expressed, 
apply whenever either spouse is left in the home, irrespective of 
whether the case is one of desertion in the technical sense, and pos- 
sibly even cover the case of consensual separation (which, it is 
submitted, should be made explicit). The right of the spouse 
would remain subject to the ‘‘ unfettered discretion ” of the court 
“ to make such order as it thinks fit,” in the light of, e.g., the 
circumstances in which the other spouse left, the conduct of both, 
and their means, and also, one would hope, the interest of the 
children. The court would continue * to be free to order the 


® Cmd. 9678, Para. 647, p. 176. 

10 Para. 651, pp. 176-177. 

11 Paras. 652-658, pp. 177-178. 

12 Paras. 685, 686, pp. 184-185; Paras. 697-698, p. 187. 

13 Para. 681, Para. 685, pp. 188-184. For the existing Jaw, see note 12, above. 
14 Woodcock v. Hobbs [1955] 1 W.L.R. 162, C.A. 


264 THE MODERN LAW REVIEW Vor. 22 


occupying spouse out subject to whatever delay seems appropriate, 
to make it incumbent on the other spouse to find alternative 
accommodation, etc. The court would not, however, except at the 
time of or after a divorce or nullity, decree nisi or separation 
decree,! be able to force the owning spouse who has remained in 
occupation to make room for the non-owning spouse, not even 
where the non-owning spouse was driven out of the house by acts of 
constructive desertion or cruelty. Under these Recommendations - 
the matrimonial rights of the non-owning spouse would be no more 
than a shield to defend him or her against the assertion by the 
owning spouse of his property rights. They could not be used as a 
weapon of attack to assert as against the right of ownership that 
of the use of the home. The distinction is reminiscent of, and as 
crude as, that made in the defunct case of Chandler v. Webster." 

If the Recommendations of the Royal Commission weré accepted, 
the right of a spouse to occupy the matrimonial home would be a 
strictly personal right against the other spouse, but, as now,’’ he or 
she would be able to obtain from a county court or from the High 
Court an order restraining the owning spouse, either for a stated 
period or until further order, ‘‘ from disposing of any interest in 
the home or in the essential contents, or surrendering the 
tenancy.” ** This would, however, contrary to the present law, be 
capable of registration as a charge on the land, and, if registered, 
-be binding on third parties.’* In the absence of such registration 
third parties would not be affected. The ‘‘ equity ’’ of the present 
law would thus disappear, and the spouse in occupation be exposed 
to eviction by mala fide as well as bona fide purchasers (even in 
circumstances such as Ferris v. Weaven*°) and also, contrary to 
Bendall v. McWhirter,”* by the trustee in bankruptcy. Nor would 
the court have any discretion to give the occupying spouse time to 
find alternative accommodation. One understands that the Royal 
Commission’ was anxious to protect freedom of alienation and to 
give effect to what one may call the ‘* conveyancing interest ”’ 
against the ‘‘ family interest,” and a measure of certainty in the law 
may have to be purchased at the price of some hardship, but the 
Recommendations may go too far in this direction. One also under- 
stands that, subject as it is to the discretion of the court, the right 
to occupy the matrimonial home could not have been made regis- 
trable and that only a court order (or written undertaking by the 
owning spouse which would be to the same effect °°) can be given 


15 Para. 697, p. 187, and contrast Paras. 656-661, pp. 179-180. 

16 [1904] 1 K.B. 493. C.A., overruled in Fibrosa V. Fairbairn [1948] A.C. 32. 

17 Lee v. Lee [1952] 2 Q.B. 489n., C.A. 

18 Para. 685 (b), p. 184. This would inclnde an order to restrain the spouse in 
occupation from selling, pledging or giving away any essential furniture or 
equipment: Para. 674. 

19 Para. 671, p. 182; Para. 685 (b), pp. 184-185. 

20 [1962] 2 All E.R. 283. . 

21 [1962] 2 Q.B. 466, C.A.; see Para. 669, pp. 181-182. 

22 Para. 678, p. 182. 
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the effect of a jus in rem. But how often will the deserted wife be 
alert or astute enough to make use of so complex a remedy, requir- 
ing as it normally does the two successive steps of application to the 
court and of registration? How often on the other hand, will the 
owning spouse, if spiteful, have disposed of the premises or of the 
tenancy, long before an application reaches the court, long before 
the court has even had time to issue an interim ew parte injunc- 
tion??? Moreover, whatever one may feel about the policy of 
Bendall v. McWhirter and similar cases, why should the protection 
given to the wife at present by the Rent Acts as interpreted in 
_ Brown v. Draper ** and other cases ™ be diluted by being made to 
depend on the service upon the landlord of a court order or equiva- 
lent undertaking by the husbandr** It is, however, clear that, 
with regard to rented premises, the Recommendations would, in 
other respects, involve considerable improvements of the law: Not 
only would the protection be extended to the husband of a wife who 
is the tenant of rent-controlled premises, it would also apply where 
the tenant, instead of surrendering the tenancy, has himself ter- 
minated it,?”? and it would apply to non-controlled premises.*° 

In one respect the Royal Commission goes very much further 
than the present law in protecting the occupying spouse, and it is 
perhaps significant that it is in this respect that it makes its closest 
approach to what one may call the community principle. Under 
the present law the deserted wife can be evicted by a mortgagee if 
the husband-mortgagor, having left her, has stopped paying instal- 
ments.22 Nor can the mortgagee be compelled to accept her offer 
to pay them. The Commission recommends that,”® after having 
given proper notice to the mortgagor, the mortgagee should be 
bound to accept payments from the spouse who has remained in 
the matrimonial home, and this even after a divorce or nullity 
decree absolute until the premises have been disposed of by order of 
the court. A similar Recommerdation applies to hire-purchase 
furniture and other equipment.*! It would, however, be scandalous 


23 The Commission regards the possibility of such an injunction as the solution of 
the problem—Para. 672—sed quaere. 

24 [1944] K.B. 309, C.A. 

25 Middleton v. Baldock [1950] 1 K.B. 657; Old Gates Estates, Ltd. v. Alexander 
[1950] 1 K.B. 811; Wabe v. Taylor [1952] 2 Q.B. 785. All these are decisions 
of the Court of Appeal. 

26 Paras. 670—671, p. 182. 

27 In this respect the law is not clear at present. See Para. 607, p. 165, and esp. 
note 15. 

28 As the law now stands it appears that the wife of a tenant of non-controiled 
premises 18 unprotected against eviction by the landlord, no matter whether he or 
the husband-tenant has terminated the tenancy, although the Commission —sce 
Para. 608, p. 166—surmises that the court (it 1s not quite clear on w bat basis) 
may help her where her husband has surrendered the remainder of a current 
term. 

29 Bee Lloyds Bank v. O—— [1953] 1 W.L.R. 1460; Barclays Bank v. Bird 

¢ [1954] Ch. 274; Westminster Bank v. Lee [1956] Ch. 7; Report Para. 676, 
pp. 182-183. 
30 Para. 677, p. 183; Para. 686, p. 185. 31 Para. 680, p. 188; Para. 686, p. 186. 
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if on completion of the payments, e.g., by the deserted wife, 

husband became the unincumbered owner of the house or its c 
tents. Hence the further Recommendations °? that, in this evs 
the court should have the widest discretion to dispose of hoi 
equipment or furniture, e.g., order one spouse to convey his or 

interest to the other on terms, order a sale and appropriate divi: 
of the proceeds, etc., and to do all these things even before the f 
ments are completed. Why these sensible proposals should not : 
apply to spouses who have paid off the mortgage before the colla 
of the marriage or whose house was not incumbered by a mortg 
at all, is quite beyond comprehension, but an excessive respect 
the institution of property in land prevented the Royal Commiss 
from making appropriate recommendations,** whereas they did } 
pose that the court should exercise a considerable amount 
discretion in distributing between the spouses the chattels wh 
form the contents of the home.** 

The Royal Commission—and this is the crux of the matte 
unanimously refused to recommend that any court should have “ 
unfettered discretion to deal with the matrimonial home and 
contents ” in the absence of a divorce or nullity decree or a sepe 
tion decree obtained in the High Court.” In particular, tl 
refused to recommend that such power should be exercisable by 
magistrates on the making of a maintenance or separation orc 
not only because they considered the magistrates’ court to be 
unsuitable tribunal for this purpose—a point which could have b 
met by giving the power to the High Court or to a county cour 
but because, in view of the fluidity of such situations, this 1 
regarded as a too far reaching inroad on the rights of ownersh 
and, in the case of rented premises, on those of the landlord.** 1 
Recommendations on the ultimate destiny (as distinguished fr 
the temporary use and occupation) of the matrimonial home £ 
its contents are intended to govern the relations between the spou 
when they have ceased to cohabit for good, i.e., after a divor 
nullity or separation decree, thus introducing a regrettable disti 
tion between the effect of a separation decree and that of 
separation order which, under the present law *’ are identical. 

Even at the time of, or after, making a divorce or nullity dec 
nisi or a separation decree the court (t.e., the divorce court **) woi 
have no power to allocate ownership in the home itself, whilst 
divorce and nullity (but not separation) cases it could do so 


32 Paras. 678-679, p. 188; Para. 686, p. 185. 

33 This is clear fom the different treatment of the matrimonial home and 
contents after a divorce, nullity or separation decree in Para. 687, p. 185, : 
Para. 692, p. 186, and also from the refusal to interfere with the tenancy 
non-controlled premises: Para. 690, p. 186. 

34 Para. 697 (iii), p: 187. 

35 Para. 66L, p. 180. 

36 Para. 658, Para. 660, pp. 179-180. 

37 Summary Jurisdiction (Married Women) Act, 1895, s. 5 (a). 

38 Para. 697, p. 187. 
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relation to its contents.** Except where the occupying spouse has 
discharged a mortgage, the discretionary power of the court over 
the matrimonial home would be restricted to allowing an 
“€ innocent ” spouse, i.e., the husband or wife who had obtained the 
divorce, nullity or separation decree, to reside in the matrimonial 
home.*° Such an order would be made at or after the time of the 
decree nisi or separation decree. It would have to be applied for 
normally in the petition or answer, and after trial only with leave 
of the court, not usually to be granted more than three months after 
decree absolute,“ and it would operate until the same court makes 
a further order. In the first place it would create no more than a 
right in personam, and the power to make such an order would 
primarily be regarded as a necessary extension of the power to make 
financial provisions between former spouses.** It would, however, 
be registrable as a charge on the land and then bind third parties. 
Where the “ guilty ” spouse is the tenant of the matrimonial home, 
or the spouses are joint tenants, the court, it 1s recommended, 
should have the power to transfer the tenancy to the “‘ innocent ”’ 
spouse, provided the premises are rent-controlled.** On the appli- 
cation of the ‘‘ innocent ” spouse the court would be able to allocate 
ownership (or in the event of a separation decree the use) of movable 
family assets, including hire-purchase articles.** So as to forestall 
dispositions by the owning spouse in favour of third parties, ew 
parte injunctions could be made and registered as land charges.“ 

The main purpose of these Recommendations was to come to the 
rescue of the wife who, as was said in evidence before the Commis- 
sion,*® ‘‘ often puts up with her husband’s gross ill-treatment 
because she fears that she will lose her home.” This may perhaps 
explain why matrimonial ‘‘ guilt ”? was allowed to intrude upon the 
equitable adjustment of property rights, an approach in terms of 
retribution to matters of distributive justice which is, however, 
characteristic of the attitude of the Commission. The ultimate 
destiny of the matrimonial home and its contents (a matter of 
great importance to the children) should not, it is submitted, hinge 
on who happened to emerge from the matrimonial proceedings as 
“ guilty ’? and who as “‘ innocent.” Considerations of morality may 


39 Ibid., and Paras. 687, 888, 691, 692, 698, pp. 185-188. 

40 Para. 694, p. 186: ‘We can see no Justification for an interference with 
property nghts in the matrimonial home and its contents for the benefit of a 

ilty spouse.’ Is the spouse who has obtamed a nullity decree or a divorce 
x reason of the other spouse 8 insanity also ‘‘ guilty ° for this purpose? 

oes all this apply to the ‘' guilty ° spouse who has the custody of the 
children ? 

41 Para. 695, pp. 186-187, and compare the Recommendations on maintenance 
and similar orders, implemented by s. 1 of the Matrimonial Causes (Property 
and Maintenance) Act, 1958. 

42 These are to be eatly extended: see Paras. 515-518, pp. 141-142. 

43 Para. 697, p. 187 Para. 689, pp. 185-186. 

44 Para. 607, p. 187; Para. 691, p. 186. 

45 Para, 698, p. 187. 

46 Para. 629, p. 171. 
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indeed be relevant, but the extent to which they should be allowed 
to enter into the matter should, as in the closely linked question of 
maintenance,*’ be left to the discretion of the court. 


(c) Towards a community of family assets? 
Any attempt to ascribe to spouses who live together an “ inten- 


tion ” to allocate to each other stated proportions of the beneficial - 


interest in family assets—an attempt never made, of course, before 
the marriage has collapsed—is, as the Master of the Rolls put it in a 
recent case,*® surrounded by an “ air of unreality.”” To operate 
with resulting trusts, with presumptions of advancements, and such- 
like devices, is as inopportune as it is to assume that, in arranging 
their household affairs, normal spouses enter into ‘‘ contracts ’’ in 
the legal sense.** The Recommendations of the Royal Commission 
show the extent to which the need for giving legal effect to the 
community of administration and enjoyment impressed itself on its 
members. Nevertheless, in the absence of a clear conception of a 
community the legal basis of these recommendations remains as 
okscure as is that of the corresponding principles evolved by the 
courts under the present law. 

The Royal Commission recommended that the benefit of the 
exception to section 12 of the Married Women’s Property Act, 1882, 
should be extended from the wife to the husband °° so that he could 
sue her for the protection and security of his property. If he did, 
the court could protect the wife (just as it can now protect the 
husband) not on the basis of section 17 but only either in virtue of 


f 


an implied licence to occupy the home or of matrimonial duties dis- _ 


placing proprietary rights. The Commission insists that her “‘ right 
to remain in the matrimonial home until ordered to leave by the 
court should arise from the fact that she has been left in it by her 
husband,” 5! and the same mutatis mutandis where it is the husband 
who was left there.5* But why should the right to occupy the 
matrimonial home be based not on the matrimonial consortium but 
on its collapse? One might say, that, as hitherto the right to 
maintenance,®* it is inherent in the consortium, but submerged as 
long as the spouses cohabit, and to this there would be no objection 
if the point was of merely academic importance. 

This is, however, by no means the case. The odd notion that, 
-by being left in the matrimonial aome a spouse acquires a right to 


47 The retrograde view that the ‘‘ guilty '’ spouse should by law be deprived of a 
right to maintenance was rejected by a majority of thirteen against sıx 
members: Paras, 502-508, pp. 137-188. 

48 Per Lord Evershed M.R. in Silver v. Silver [1958] 1 W.L.R. 259, at p. 

49 See Balfour v. ae [1919] 2 K.B. 671, C.A. 50 Para. 704, pp. 186-189 

51 Para. St i 81. This is, of course, taken from the present law. See the 
cases quoted ın note (10), supra, and especially the judgment of Denning L.J. 
1n dy AE Hobbs, supra, at p. 158. 

52 Para. 681, pp. 183-184. 

53 Bee, r ‘the fundamental change in the law of maintenance pacnininanded 
in Para. 1049, p. 278. 
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remain there has the practical corollary that the spouse who has not 
been left there but been driven out can make no claim to get back.** 
The practical shortcomings of the recommendations to which atten- 
tion was drawn above are connected with the lack of a clear 
conception of their legal foundation. If the spouses were, tnter se, 
considered as beneficial joint owners the extent and incidents of 
whose mutual rights were subject to the discretion of the court, the 
court could help the spouse whose need was the greater not only by 
protecting him against eviction but also by evicting the other. 
Clearly this would be so if they owned the freehold, and a similar 
arrangement in the case of rented premises could not aggrieve the 
landlord if the spouses were made jointly and severally liable for 
the rent. 


As with the right to occupy the home and to use its contents, 
so with the ultimate allocation of the right to ownership. The 
recommendations on the right of a spouse who has discharged a 
mortgage or paid off the amounts due for hire-purchase property, 
and also those on the powers of the court in the event of divorce, 
nullity and separation decrees look like fragments which require to 
be pieced together. They would find a proper place if it was recog- 
nised that in their mutual relationship the spouses have no absolute 
right to any family assets, but that in the absence of an agreement 
between them the court has a power to distribute them as is just 
and as is best from the point of view of the family and especially 
the children. There is no visible justification for treating the home 
itself otherwise than the chattels in it. Beneficially the spouses 
should, it is submitted, be considered as joint owners of undivided 
shares in © the things intended to be a continuing provision for them 
during their joint lives,” 5 or what has been called the ‘ matri- 
monial joint stock.’’ 5° 


54 Paras. 656-661, pp. 179-180. 

55 This was the definition of ‘‘ family assets ” given by Denning L.J. in Fribance 
v. Fribance [1957] 1 W.L.R. 384 at 387. 

56 Expression used by Lord Evershed M.B. in Silver v. Silver [1058] 1 W.L.R. 
209, at p. 261. One would have thought that even under the present law s. 17 
of the Merici Women’s Property Act, 1882, gave to the court complete 
power to regulate between the spouses all questions of ownership, occupation 
and use with regard to all family assets, mcluding the matrimomal home 
itself, certainly in the event of a judicial separation, and alao in the event of 
a divorce or nullity decree, provided only the summons was issued before decrees 
absolute (Hichens v. Htoheng [1945] P. 28; Frebance v. Fribance [1956] P. 99). 
Not only did the Royal Commission envisage the continued exstence of the 

` provision that “in any question between husband and wife as to the title or 
possession of property '’ a judge should have power ‘‘ to make such order with 
respect to the property in dispute... as he thinks fit,” but they recommended 
(Para. 705, p. 189) to strengthen ıt by eliminating the effect of Tunstall v. 
Tunstall [1953] 1 W.L.R. 770 and by clarifyin ə court’s power of sale, a 
recommendation which has been adopted in a. T of the Matrımoniel Causes 
(Property and Maintenance) Act, 1058, s. 7. Did the Commission fai! to ses 
that, under the present law, all the orders ıt wishes to reserve to the Divorce 

* Court and even those which it does not even wish the Divorce Court to make, 
can even now be made by a county court judge, and that, if so minded, a 
county court judge could help an evicted spouse to get back into the house 
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If this appears too rigid a rule, it should at least be laid d 
that, in the absence of evidence of a contrary intention, fa 
assets should be treated as joint property. The present Lord ( 
Justice said not long ago*’ that ‘“‘in the present age” this 
dictated by ‘‘common sense.’ Nor was this an isolated dict 
A mere glance at the recent case law shows that Judicial opinic 
developing in this direction, and where the court finds itself < 
pelled to deviate from this principle and to operate, e.g., With 
presumption of advancement, it does so with palpable reluctan 
The law is moving towards a presumption of joint ownership of 
beneficial interest in family assets and may soon overtake the sc 
what timid proposals of the Royal Commission. If Parliament n 
this presumption explicit, it would not create a legislative arte 
but, in the Socratic sense, perform the service of a “‘ midwife.’ 

If the law did no more than to establish a presumption of j 
beneficial ownership, certain powers would nevertheless have t 
reserved to the court to be exercisable irrespective of any apreen 
between the parties, such as, e.g., to regulate the occupation of 
house and the use of its contents. These should be, as they are r 
considered as matters of public policy beyond the reach of 
contrary agreement. 

No more is submitted here than that the spouses should be « 
sidered or at least presumed to be joint owners of the benef 
interest the exercise of whose rights and the quantum of w] 
shares are subject to the discretion of the court. The legal title 
different matter. 

Third parties, such as purchasers, mortgagees, and (subjec 
the Rent Acts) landlords,” should not be affected by the existe 
of the matrimonial community right in family assets, subject ° 
haps to a possibility of registering the community right in 
matrimonial home as a charge on the land. This could be done 
Marriage or on the acquisition of the home, whichever the later, 
such registration would make it possible to protect, e.g., 
deserted spouse against third parties. But the condition would 


which belongs to the other spouse? The two lines of Recommendations, 
those on s. 7 and those on the matrimonial home and its contents do not ¢ 
to have been co-ordinated. The present law, uf properly interpreted, ma: 
closer to a sensible regulation of the problem of family assets than the re: 
mendations of the Royal Commission. This does not of course apply to 
effect of such a regulation on third parties. 

57 In Silcer v. Stlver [1958] 1 W.L.R. 259, at p. 264. 

58 As in Silver v. Stloer, supra. In view of what the Master of the Rolls ci 
the “‘ peculiar tragedy °’ of the case (at p. 260) the court was obvious): 
sympathy with the wife. Even so it was only with great reluctance that 
court gave effect to the presumption of advancement (see esp. the short 7 
ment of Sellers L.J. at pp. 265-266). 

5° There may, however, be a case for making the communit right binding 
only on personal representatives but also on trustees in b ptey. Other 
the policy of protecting freedom of alienation which in the present law 
clearly prevailed against the policy of protecting the ‘‘ deserted wife ”’ 
inevitably preclude any change ın the law to the detriment of third parties. 
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that her or his right was not deemed to arise on desertion but on 
marriage. It may be said, and said with reason, that a happily 
married couple will hardly think of registering a community right. 
Stil, to do so might become habitual or even automatic. Cases 
have been known in which social mores have been shaped by the 
law, and neither the making of marriage settlements, once so 
common among the well-to-do in this country, nor the solemn 
contrat de mariage before the French notary, nor the registration of 
marriage contracts in Germany (at one time very usual in some 
parts of the country) has been known to impair matrimonial happi- 
ness or to contribute to the swelling of the divorce rate. 

It may be arguable that the very nature of certain kinds of 
chattels, such as furniture, linen, silver, etc., indicates the likelihood 
of their dedication to family use, and puts the world on inquiry. 
There is indeed a strong case for treating such assets as joint 
property erga omnes and at the same time for laying down that, in 
relation to a creditor or trustee in bankruptcy of either spouse, they 
are irrebuttably presumed to belong to the debtor.®° This would 
prevent either spouse from selling the household furniture without 
the other’s consent,** but it would not enable them to defeat their 
creditors by shifting the property from the husband to the wife or 
vice versa, as the present law unfortunately allows them to do.” 


4. Summary 


The following submissions have been made in this article: 

(1) Separation of property of husband and wife should, on prin- 
ciple, be maintained, i.e., a system of community of goods should 
be rejected. 

(2) An adaptation to English conditions of the principle of 
‘ community of surplus ”’ is worth consideration. It would mean 


60 This is the ancient Prassumptio Muctana in the form it has now received in 
Para. 1862 of the German Code as amended by the above-mentioned statute of 
1957. 

61 On this point too the new German law may be of interest: household goods 
may be owned by either spouse or by both jointly, but—Para. 1861a of the Code 
as amended—airrespective of the matrimonial e under which the spouses 
live, jointly owned household goods are, if they live apart, distributed among 
them ‘‘in accordance with principles of equity '’ and either spouse must, ın so 
far as it is equitable in the circumstances, leave to the other such of his or her 
household goods as the other requires to carry on a separate establishment, the 
court fixing a compensation for its use. After divorce the court has an even 
wider discretion under a Decree of Oct. 21, 1944, under which in the event of 
divorce—and only in this event—household property is presumed to be joint 
property. In one respect the new German law s much further than the 
Recommendations of the Royal Commussion: neither spouse can without the 
coneent of the other spouse or that of the court sell or otherwise dispose of such 
of his own property as forms part of the content of the home, or even agree to 
do so (Para. 1869). The danger of the Recommendation of the Royal Commis- 
sion 18 that the horse may have bolted when the court order tries to lock the 
stable door. The German law tries to keep it locked all the time. See for an 
‘analysis of these highly interesting new provisions the above-mentioned article 
by Mueller-Freienfels, at pp. 692 et seq. 

62 See an article by the present writer 16 M.L.R. 148 et seq. (April, 1953). 
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that, in the event of 1 a factual or judicial separation of the spouses | 


or of a divorce and in the absence of an agreement between the ~ 
parties to the contrary, the surplus of their aggregate properties“at — 


‘that--time over their aggregate properties at the time of their S 


- marriage would be equally divided -between them, in so far- as it is 


due to the work or thrift of either of them. 


(8) Family. assets; i.e., the matrimonial home and its contents, 3 


should be -considered or at least presumed beneficially to belong to” 
-the spouses jointly, the exercise of either spouse’s right and- the ` 


extent of his interest to be determined in its discretion by the court. 
Certain. powers of the court should be exercisable in the family ` 


- Interest irrespective of any agreement to. the contrary. Third 
‘parties should not be affected, but the legal estate should vest in 


accordance with the general principles of the law of property. The | 
community right of the non-owning spouse might, however, be made 
registrable as a land charge. , 

(4) Beneficial joint ownership ‘of family assets can be bomine 


‘with a community of surplus. The submission on beneficial joint l 
ownership -refers to the use and allocation of specific assets, that on ``. 


community of surplus to the ultimate accounting between the . 


spouses. Any advantage gained by either spouse from a‘ judicial ` 

_ determination of property in family. assets might be- taken into 
_ -consideration in assessing the ultimate ee aa between the- 
. “Spouses. : 
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THE LIABILITY OF INFANTS IN FRAUD 
AND RESTITUTION 


Tue object of this article is to explore the liability of infants in 
respect of fraud, and under the equitable doctrine of restitution, 
together with certain related matters. This subject has received 
scant treatment by the books on Contract. Cheshire and Fifoot on 
Contract, for instance, dismiss the subject in a little over a page.* 
Pollock, too, is content with a couple of pages,? and the accounts 
in Anson,’ Halsbury* and Chitty” are all equally meagre. Only 
in Salmond and Williams ° is a discordant note sounded on one or 
two points but even here the account occupies little more than two 
pages. Yet the last case on the subject was R. Leslie, Ltd. v. 
Sheill,” in 1914, since when the problem of restitution has received 
extensive analysis in Sinclair v. Brougham è and Re Diplock.’ A 
re-examination of the matter, therefore, seems overdue. 

Most of the books treat the problem as concerned exclusively 
with actions brought against the infant. In fact, however, equitable 
relief against fraudulent infants has been just as frequently invoked 
in actions brought by infants, and it is necessary to examine some 
of these cases before the far more complicated questions arising in 
actions against infants can be considered. Before we do this, how- 
ever, we must decide what exactly is meant by ‘‘ fraud ”’ in this 
connection. 


1. Toe MEANING or FRAUD 


It is commonly stated that the equitable doctrine of Restitution is 
confined to those cases where an infant has committed common law 
fraud by falsely representing himself to be of full age when he was 
well aware that he was still an infant.’° In fact the position is by 
no means so clear that a dogmatic statement of this sort is possible. 
In the first place the doctrine in question is an equitable one, and 
the equitable conception of fraud has always been much wider than 


1 áth ed., pp. 345-346. 

2 13th ed., pp. 68—65. 

3 20th ed., pp. 186-197. 

4 Brd ed., Yol. 21, pp. 148-149. 

5 2lst ed., Vol. 1, 605-608. 

6 pp. 818-819. 

T [1914] 8 K.B. 607. 

8 [1914] A.C. 398. To be quite accurate Stnclatr v. Brougham was decided a few 
weeks before Leslie v. sll, but in view of the complexity of the problems 
raised by the former case, 14 was obviously impossible for them to be proper! 
argued and considered in the later case, although Lord Sumner did give Sinclatr 
ey. Brougham a passing mention. 

° [1948] Ch. 465. . 

19 See, 6.g., Cheshire & Fifoot, loo. cit., and Pollock, loo. cit. 
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the legal conception.” It is true that in an action based on fr 
and nothing else, whether in law or in equity, common law fr 
must be proved, but where the action is founded on some oi 
right, or where fraud is set up by way of defence, in equity, al 
events, fraud is not always restricted to wilful deceit. In the w 
of Lord Haldane in Nocton v. Ashburton *?: 


“It must now be taken to be settled that nothing shor 
proof of a fraudulent intention in the strict sense will sui 
for an action of deceit. This is so whether a Court of Lavy 
a Court of Equity is dealing with the claim. ... But wł 
fraud is referred to in the wider sense in which the books 
full of the expression, used in Chancery, in describing ci 
which were within its exclusive jurisdiction, it is a mistake 
suppose that an actual intention to cheat must always 
proved.’’ 1? 


When we turn to the authorities we find courts of equity freque: 
treating conduct as fraudulent which would not come within 
common law conception of fraud. For instance, in Clarke 
Cobley ** an infant persuaded the plaintiff to surrender some ] 
missory notes signed by his wife, in return for a bond signed by 
infant himself. The bond, of course, was void, and it was | 
that the infant must restore the promissory notes for his cond 
had been fraudulent. The case is treated by Pollock on Contrac 
and by Lord Sumner in Leslie v. Shetll** as though legal fr 
were proved, but there is not one word in the report to confirm © 
suggestion. In other cases, which will be examined in more de 
shortly, it has been uniformly held that an infant cannot stand 
while his property is dealt with by a parent or guardian, and I: 
impeach the transaction, although in none of these cases was tl 
‘any suggestion of fraud in the legal sense.” Similarly, it has b 
held that if an infant beneficiary persuades his trustee to deli 
trust property or money to him, he cannot, when he comes of £ 
make the trustee answerable for the same property again.'* Ag: 
in these cases there was nothing in the nature of fraudulent re] 
sentations, yet the infant’s conduct was held by court of equ 
to be fraudulent. It is submitted that these cases show that 
an infant to attempt to obtain something for nothing is, in equ 
fraudulent conduct. 


11 See Salmond & Williams, Contract, pp. 318-319. 

14 [1914] A C. 982, at 958-954. 

13 Tt is true that Lord Haldane was primarily referring here to equitable c 
of a fiduciary relationship, but the whole tenor of his speech shows that 
see aa of fraud in equity 18 not to be confined within a narrow formul: 
at law. 

14 (1789) 2 Cox 178. 


At p. 64. 
16 [1914] 8 K.B., at 617. 
17 pee ee V. foster (1723) 9 Mod. 85; Watts v. Creswell (1714) 2 Eq.Ca. 
, infra. : 
18 See Cory V. Gertcken (1816) 2 Madd. 40, and other cases cited infra. 
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The difficulty has been caused by subsequent cases in which 
adult plaintiffs attempted to persuade courts of equity that mere 
non-disclosure by an infant of his infancy, was per se fraudulent. 
This the courts have consistently refused to do. For instance, in 
Stikeman v. Dawson’? an infant sold some shares, through his 
brokers, to the plaintiff, but after signing the transfer and delivering 
the share certificate, the infant’s father notified the company that 
he was an infant and they refused to register the buyer as the 
owner of the shares. The buyer had paid the price of the shares 
but the infant in fact never received the money because it was paid 
to his brokers, and they retained it in part payment of a debt 
alleged to be due to them from the infant—a debt which they could 
almost certainly not have recovered at law. It was held by Knight 
Bruce V.-C. that the infant could not be compelled to permit the 
buyer to be registered as the owner of the shares, as he had done 
nothing fraudulent. The mere fact that he had not disclosed that 
he was an infant was not fraud. But the vital feature of the case, 
it is submitted, is that the infant never received the price of the 
shares, and was therefore not doing anything unconscionable in 
refusing to part with them. Mere concealment of the fact that one 
is an infant is not per se fraudulent but that does not mean that 
there is no way of committing fraud except by falsely representing 
oneself to be of full age. 

The same is true of the later case of Re Jones’? where it was 
sought to persuade the court that an infant trader impliedly repre- 
sents that he is of full age, and that mere concealment was therefore 
tantamount to fraud. Again, the argument was rejected by the 
Court of Appeal,** and a casual reading of the case might suggest 
that the court committed itself to the view that there must be an 
express fraudulent misrepresentation that an infant is of age, to 
constitute fraud. But when the judgments are read in the light 
of the arguments it is submitted that it is clear that the court was 
not intending to lay down that there is no other way of committing 
fraud. After all, an infant may commit even legal fraud in ways 
other than by misrepresenting his age. The same is also true of 
some of the remarks in Leslie v. Sheill. 

It is submitted, therefore, that there is nothing in the later 
cases which detracts from the authority of the earlier cases, and 
these clearly show that for an infant to attempt to obtain something 
for nothing is, in effect, fraud in the eye of equity. For instance, 
if an infant buys non-necessary goods, and refuses to pay for or 
return the goods, it is submitted that this is fraud. That is not to 
say, of course, that an action will lie for such fraud. What we 

have been attempting to establish so far is merely what constitutes 


18 T 1 De G. & 8m. 90. 

20. (1881) 18 Ch.D. 109 

21 "' Does a boy who sells oranges in the streets hold himself out to be of full 
age? '—per Jessel M.R. at p. 117. 
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fraud for the present purpose. It is now necessary to see what 
precisely is the result of such fraud, and we must now distinguish 
between cases in which the infant is the plaintiff and cases in which 
the infant is the defendant. 


2, ACTIONS BY FRAUDULENT INFANTS 


It was settled early in the eighteenth century that an infant could 
not stand by and allow his father or guardian to deal with his 
property, and afterwards impeach the transaction. For instance, 
in Savage v. Foster? an infant entitled to certain lands in 
remainder after her mother’s death was actively concerned in a 
conveyance of the lands by her mother to her sister’s husband, and 
it was held that it would be fraudulent of her to set up her title 
against a purchaser from the husband. In Watts v. Creswell* 
an infant similarly entitled in remainder to lands on his father’s 
death witnessed a mortgage of the land by his father, and was held 
bound by it, despite the fact that he did not know that the mortgage 
related to the land to which he was entitled in remainder. It may 
be that this case went too far in holding the infant bound 
despite his lack of knowledge of the contents of the deed he was 
witnessing,** but the principle, at any rate, is clear.** 

These decisions had nothing to do with contract, and indeed, 
had little to do with infants, except insofar as they show that 
equity’s jurisdiction to deal with what it regarded as fraud did 
not stop short of dealing with infants. Later this defence of fraud 
was extended to cases where an infant beneficiary obtained a 
transfer of trust money or property, and then sought to make the 
trustee answerable for his action after he came of age. In these 
cases it has been uniformly held that it would be fraudulent of the 
infant to attempt to make the trustee answerable for the same 
money or property twice over.*® 

As we have said, these cases have little to do with cortract, but 
it is not difficult to extract from them a principle that is capable of 
applying to cases.of contract, and such a principle was in fact 
extracted by Lawrence J. in the Court of Appeal in Leslie v. Sheill. 
After dealing with some of the cases to which we have referred, the 
learned judge there said: 


“There are no doubt many cases in which equity will 
give relief against frauds perpetrated by infants. Wherever 
the infant requires as a plaintiff the assistance of any court, 
it will be refused until he has made good his fraudulent 
representation.” 37 


22 (1728) 9 Mod. 35. 23 (1714) 2 Eq.Ca.Ab. 415. 

24 Beo Lord Thurlow’s remarks in Beckett v. Cordley (1788) 1 Bro.C.C. 858. 

25 See also Earl of Buckingham v. Drury (1761) 2 Eden 60. 

26 Cory V. Gertcken (18186) -2 Madd. 40; Overton v. Bannister (1844) 8 Ha. 688; 
Wright v. Snowe (1848) 2 De G. & Sm. 321. 

27 [1914] 3 K.B., at 626. 
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Lawrence J. then pointed out that equity would also compel an 
infant to restore any property obtained by fraud, but that neither 
of these principles was sufficient to avail the plaintiff in the case 
itself. Assuming, then, that this principle is good law, we may 
next examine the possible applications of it in the law of contract. 
Four cases may be considered, namely, necessaries, voidable con- 
tracts, contracts of loan, and contracts for non-necessary goods. 


(1) Necessaries 


Since an infant is bound by a contract for necessaries, at all 
events where it is executed, there seems no reason why legal freud 
on the part of the infant should not give the other party normal 
contractual remedies. Thus if common law fraud is proved against 
the infant the adult should be able to rescind the contract, whether 
executory or executed, and in the latter event he should be entitled 
to recover any goods delivered, subject to the rights of a bona 
fide purchaser. Even if the infant’s liability in these cases is quasi- 
contractual, the answer should still be the same for the adult’s 
liability is presumably contractual, and it is he who is claiming 
the right to rescind for fraud. There also seems no good reason 
why the adult should not be able to recover damages in an appro- 
priate case for plain common law fraud, because the infant’s usual 
immunity from such an action is based on the rule that a void 
contract cannot be indirectly enforced, and here we are dealing with 
something which is not a void contract. It may be, however, that 
. the infant’s liability in such an action would depend on the answer 
to the still unresolved question of the true basis of the infant’s 
liability -to pay for the necessaries. This is a question beyond 
the scope of the present article. 

Tf fraud short of common law fraud is proved, the position is 
not quite the same. Here the adult certainly cannot sue the infant, 
but if the infant were to sue the adult, e.g., for breach of a condition 
implied by the Sale of Goods Act in respect of the goods, equitable 
fraud might be a defence. It is not easy to imagine such a case, 
however, for tf the infant fails to pay the price of necessaries and 
claims damages for breach of condition, the adult could simply 
bring a counterclaim for the price. Thus it would be unnecessary 
to invoke fraud. 


(2) Voidable contracts 


The position in cases of voidable contracts seems to be substan- 
tially the same as in cases of necessaries. If, for Instance, an 
infant obtains a lease of a house by a fraud, it is submitted that 
the adult is entitled to rescind the contract and recover the 
‘possession of the house. Again, equitable fraud, although 
theoretically it may be available as a defence, is not likely ta 
prove of importance in practice in such a case. 
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(8) Contracts of loan 

A contract of loan is, of course, one of the contracts declare 
to be ‘‘ absolutely void’? by section 1 of the Infants Relief Act 
1874. In practice there are two sets of circumstances in which a 
infant may wish to bring an action on, or connected with, a voi 
loan. 


(a) Recovery of securities. If the infant has deposite 
securities in respect of the loan, and he sues the adult for th 
recovery of the securities, would fraud on the part of the infan 
be a defence, and if so what kind of fraud? It may be said e 
once that there is no doubt that a security given by an infant 1 
respect of a void loan is itself void,?"* so that there is no questio 
of the adult realising his security. At the same time, there is n 
decision which would prevent a court refusing to help an infar 
seeking to recover securities where he has been guilty of plai 
fraud, and there are, as we have seen, innumerable dicta whic 
would bar the infant’s action. It is submitted that to refuse t 
help the infant in such circumstances until he has made good h 
fraud as far as he is able (i.e., in practice by repaying the loar 
is not contrary to anything in the Infants Relief Act. The loa 
is void and the security is void, and neither can be enforced b 
the adult, but that is no reason why a court should not requu 
the loan to be repaid as the price of granting its assistance to a 
infant guilty of fraud. 

Whatever the position in cases of legal fraud, it seems cles 
that merely to refuse to repay the loan, even if it might have bee 
considered fraudulent in equity, cannot be a defence to an actic 
by the infant to recover his securities. The court cannot say thi 
it is inequitable for an infant to refuse to repay a loan declare 
void by statute.*° 


(b) Loans made by cheque. The second possibility is that e 
adult might be induced by an infant to lend him money and | 
might give him a cheque in respect of the loan. Suppose that tl 
adult then discovers that the other party is an infant, and the 
stops the cheque, is it possible that the infant would be entitle 
to sue on the cheque and recover payment of a loan which he w 
not have to repay? It is submitted that it would be a goc 
defence to such an action to plead fraud in either its legal | 
equitable connotation, and from the point of equity it is probab 
that the mere attempt to sue on the cheque would per se | 
regarded as fraudulent, unless perhaps the infant could provi 


27a Nottingham Permanent Benefit Building Soctety V. Thurstan [1908] A.O. 

28 See Thurstan v. Nottingham Permanent Benefit Building Soctety in the C. 
[1902] 1 Ch. 1, eae ie Romer L.J. at p. 18. “Bee also Chapman 
Michaelson [1909] 1 Ch. > Cohen V. Lister [1989] 1 K.B. 604; Kasumu 
Baba-Egbe [1956] A.O. 539, but cf. Lodge National Union Investment? ( 
[1907] 1 Ch. 800. The distinctions drawn in these cases do not touch i 
question of actual fraud. 
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some form of security which would not be invalidated by the 
Infants Relief Act, e.g., a person prepared to enter into a contract 
of indemnity with the lender. Once again it may be pointed out 
that there is no question of permitting the lender to enforce a void 
contract of loan, but merely of refusing to permit the infant to 
enforce it when it would be unconscionable for him to do so. 


(4) Sale of non-necessary goods 


The last case to be considered is the possibility of an infant 
buying non-necessary goods, a contract declared once again to be 
absolutely void by the Infants Relief Act. Despite the words of 
the Act it is still the predominant opinion among writers that an 
infant can enforce such contracts against the adult, t.e., that the 
contract is void as against the infant only.”® If this is so, however, 
it is submitted that an action by the infant would again be barred 
by fraud, and again fraud in its equitable or legal connotation 
should suffice. For instance, if an infant buys non-necessary goods 
and, without paying for them, proceeds to sue the seller for breach 
of some condition implied by the Sale of Goods Act in respect of 
the goods, would it not be open to the seller to plead that the 
infant had not paid for the goods and that equity would regard it 
as fraudulent of the infant to attempt to get the benefit of the 
contract without accepting its burdens? It has been suggested 
that this would be to ‘‘ enforce a void contract, ° but it is 
submitted that this is not so. It is simply to insist that the 
adult’s promise was given in return for the infant’s promise, and 
that even if the infant’s promise is not enforceable, he is not 
entitled to enforce the adult’s promise without performing himself. 
Indeed, it is hard to see how, on normal rules of pleading, the 
infant could do this, for a person suing on a contract must normally 
show that he has performed his own duties under the contract, 
or else that he is ready and willing to do so. The cases cited by 
the learned writer, whose views we have just quoted,*’ are all 
distinguishable because in those cases there was no question of the 
contract being enforced by anybody. Thus, an infant who seeks 
to recover securities deposited in respect of a void loan can 
recover them, as we have seen, without having to repay the loan, 
because he has a cause of action independent of the contract. He 
is simply seeking to recover his property. The position is in some 
respects analogous to the case where a person seeks to recover 
property delivered under an illegal transaction. Here it was settled 
by the Court of Appeal in Bowmakers v. Barnet Instruments *? 


29 See, however, an article by G. H. Treitel in 78 L.Q.R. 194, with a reply by 
the writer in 74 L.Q.R. of, and Treitel’s comments thereon, tbid., 104, 
30 74 L.Q.R., at 105. 
31, p. 278, note 28, ante. All these cases were concerned with recovery of securities 
m moneylenders under void or unenforceable contracts. 
82 [1945] K.B. 66. 
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that the property can be recovered if there is no need to rely on 
the illegal contract, if, in other words, there is a cause of action 
independent of contract. But the position is quite different where 
the infant is seeking to sue the adult in respect of a cause of action 
- founded on the contract and the contract alone, but at the same 
time pleads that he is not bound to perform his own cbligations 
under the contract. It is submitted that the equitable principle 
we are discussing is quite wide enough to meet this case, and 
that to apply it in such circumstances would be no violation of 
the Infants Relief Act. 


8. Actions ÅGAINST FRAUDULENT INFANTS 


We now turn to consider the far more complicated que.tions which 
arise when an adult is seeking in some way or anoth to obtain 
redress from the infant in respect of fraudulent cona 'ct. The 
particular problem which requires consideration here is to what 
extent, and in what circumstances, can an adult recover goods or 
money delivered to an infant under a void contract. At the outset, 
it is reasonably clear that four possible lines of attack are open 
to the adult: (1) an action in contract; (2) an action in tort; (8) 
an action in quasi-contract; and (4) an action for the recovery 
of property. These four possibilities must be examined in turn. 


(1) Action in contract 


This line of attack has been consistently barred to the adult 
where the contract itself is void. Ewen if the infant has been 
fraudulent, the other party can still not enforce the contract as 
such. Nor is it open to the adult to meet a defence of infancy 
by pleading that he was induced to enter into the contract by 
fraud,** nor again can the adult claim that the infant is estopped 
from pleading his infancy as a result of an assertion that he was 
of full age.** On the other hand, if the contract was valid, e.g., 
being for necessaries, it can, of course, be enforced by the other 
party, fraud or no fraud. Hence, in a straight action on the 
contract, fraud is irrelevant. 


(2) Action in tort 

The general principle is, of course, that an action in tort which 
is quite independent of any contract lies against the infant just as 
against anybody else, but the infant cannot be sued in tort where 
the alleged tort was something within the scope of a contract not 
enforceable against the infant. From a very early time it has thus 
been settled that an action against the infant for inducing the 


33 fee v. Wells (1862) 31 L.J.Q.B. 51; De Roo v. Foster (1862) 12 C.B.(m.s.) 
24 Levens v. Brougham (1909) 25 T.L.R. 265; Leslie v. Sheill [1914] 8 K.B. 607. 
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other party to contract with him by fraudulent misrepresentation 
will not lie whether the action is cast in contract or tort.*® 

So far the law-is clear. What is not so clear is whether a 
straight action in tort for the recovery of non-necessary goods can 
be brought against the infant, at any rate where he has not paid 
the price. It is generally assumed that such an action does not 
lie,°* and if it does, it is certainly strange that there is no case to 
illustrate the possibility. Still, the point cannot be regarded as 
free from doubt, especially as it is still unsettled whether the 
property, in non-necessary goods passes to an infant under a 
contract of sale. If the property passes (as Lush J. thought in 
Stocks v. Wilson *’) then it is clear that no action can be brought 
for converting or detaining what belongs to the infant. If, on 
the ather hand, the property does not pass, why cannot the seller 
sue in detinue or conversion? It is, of course, true that the adult 
cannot by suing in tort indirectly enforce the contract, but an 
action of this kind seems to be the very reverse of enforcing the 
contract. The adult is repudiating the contract on the ground 
that he has not been paid, and is seeking to set it aside and 
recover his property: this is an odd way of enforcing a contract. 
There are, however, difficulties in the way of this course which it 
is unnecessary to examine in detail,** because, as we shall hope to 
show shortly, if the property does not pass to the infant the adult 
has a much stronger claim in equity. 


(8) Action in quast-contract 


The position in quasi-contract is very similar to that in tort. 
The infant can be sued in quasi-contract where the cause of action 
is quite independent of any contract, e.g., for the recovery of 
money embezzled by an infant employee.*® On the other hand, 
it is clear that the infant cannot be made to restore money in 
quasi-contract where to make him do so would be tantamount 
to enforcing a void contract. Thus the infant cannot be sued 
for repayment of a loan in quasi-contract. It matters not whether 
the true basis of the action is an imputed promise, or merely a 
legal obligation based on the idea of unjust enrichment. In the 
former event, the law cannot give an imputed promise any greater 
validity than an express promise, while, in the latter event, the 
courts cannot declare that the enrichment is unjust when Parlia- 
ment has ordained that the infant is not bound to make it good.*° 

There is, however, no objection to holding an infant Hable in 
quasi-contract, even though the action is connected with a contract, 


_ 35 Johnson v. Pye (1675) 1 Bid. 258; Price v. Hewitt (1853) 8 Ex. 146. 
36 See e.g., Cheshire & Fifoot, Contract, p. 841. 

87 [1913] 2 K.B. 285, at 246-247. 

38 In particular the form of the judgment in cenang or conversion would come 
° close to enforcing the contract. 

39 Bristow v. Eastman, 1 Esp. 172. 

40 See, generally, Sinolair v. Brougham and Leslie v. Shetll. 
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provided that the action is not used as an indirect way of enforc 
the contract. For instance, if an infant sells goods, and the p: 
-18 paid but he fails to deliver the goods, he obviously cannot 
sued for damages for non-delivery, but is there any reason y 
he should not be sued for the return of the price in quasi-contra 
In Cowern v. Nield ‘1 a Divisional Court held that if the ac 
could prove fraud he would be entitled to succeed, as the act 
would then be, in substance, ew delicto. With respect, this appe 
to be doubtful for, as we have seen, fraud based on and connec 
with a contract is in any case not actionable, whether ea contra 
or ew delicto. It is submitted that the quasi-contractual liabi 
is quite independent of fraud, and that there is no objection 
allowing an action in quasi-contract in such a case as that 
here, because the fact that the contract is void is no reason yv 
a quasi-contractual obligation should not arise. If the obligat 
is based on unjust enrichment there is no difficulty in finding 
enrichment to be unjust, while if the obligation is based on 
imputed promise, there is no difficulty in holding the infant lie 
on an imputed promise which is quite a different one from t 
declared void by law.** 


(4) Action for the recovery of the property 


We have now cleared the way for an examination of the m 
difficult part of this article, namely, the circumstances in wh 
an action for the recovery of property lies against the infe 
Much as one may sympathise with the remarks of Denning 
(as he then was) in Nelson v. Larholt ‘* to the effect that rig 
should now be considered in the light of the joint principles 
law and equity, it must be confessed that this is a counsel 
perfection. In a complex subject of this nature one must appro. 
the rights through the two different systems in the first ple 
although it may eventually be possible to explain their combi 
effect. Let us turn first, then, to actions for the recovery 
property al law. 


(a) Actions at law. Actions at law for the recovery of go 
need not detain us long, because although it is common to speak 
a general way of such actions, there are, in fact, none. As we hi 
seen there are only the actions of conversion and detinue, i 
actions in tort, and the availability of these actions depends 
the principles already discussed. We have already pointed | 
that these actions plainly do not lie in respect of goods - 
property in which has passed to the infant, and it is even doubt 
whether they lie where the property has not passed. 

We turn next to common law actions for the recovery of mon 


41 [1912] 2 K.B. 419. 
42 See per Lord Parker in Sinclair v. Brougham [1914] A.C., at 440. 
43 [1948] 1 K.B. 339, at 348. 
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Now a common law action for the recovery of money took, of 
necessity, the form of an action for money had and received, for 
the simple reason that there was no other available action which 
could meet the case. It is, however, vital to note at the outset 
that the action for money had and received fell into two distinct 
legal categories. On the one hand there was the normal quasi- 
contractual type of the action, and on the other hand there was the 
strictly proprietary action. In the former case the plaintiff asserts 
a claim in personam to money which legally and equitably belongs 
to the defendant, but which he is under an obligation to pay to the 
plaintiff. Success in an action of this kind leads to an ordinary 
judgment against the defendant for payment of a sum of money. 
In the proprietary form of the action, however, the claim is to 
recover property which legally belongs to the plaintiff. The action 
asserts no obligation on the part of the defendant, and if it is 
successful the judgment will not be a personal judgment against 
the defendant, but a judgment that a certain fund of money 
belongs to the plaintiff and -that he is entitled thereto. This 
means that the plaintiff must claim a specific sum of money which 
exists somewhere, and if that sum is inadequate to meet his claim 
he cannot recover the balance from the defendant. It also means 
that the plaintiff can recover the money despite the insolvency 
of the defendant, provided that the sum he claims is intact 
and has not been mixed with other money belonging to the 
defendant. It follows also that if the whole sum in question has 
disappeared, or has been spent, the plaintiff loses his only right. 
The distinction between the quasi-contractual right and the 
proprietary right is most clearly brought out by a consideration 
of the well-known case of Sinclair v. Brougham, to which we have 
referred several times already. In this case, a building society 
had carried on large-scale banking activities which were held to 
be ultra vires. Money deposited with the society was thus, in 
the eye of the law, money lent to the society on a void contract. 
Manifestly, no action lay for the recovery of the money in an 
ordinary action on the loan. Nor, it was held, could the depositors 
claim the recovery of their money in quasi-contract for, as we 
have pointed out already, whatever the true basis of quasi- 
contract, it is impossible to evade legal prohibitions on certain 
contracts of loan by enforcing them quasi-contractually. This, 
however, did not preclude the possibility of the depositors 
recovering their money on the simple claim that the money had 
never ceased to be theirs, although for reasons which will be 
apparent shortly, the claim had to be made on equitable and not 
legal grounds. The speech of Lord Haldane ** in this case contains 
the fullest and clearest exposition of the right to recover money 


44 Jord Atkinson concurred with Lord Haldane. 
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in a proprietary action at law, although, in one respect, 
opinions have been qualified by later cases. 

In Lord Haldane’s view, the right to claim or follow the mo; 
at law exists where the property in the money has not pass 
and that in turn depends on showing that a creditor-deb 
relationship has not come into existence. ‘* Whether the c 
be that of a thief, or of a fraudulent broker, or of money p 
under a mistake of fact,** you can, even at law, follow, but o 
so long as the relation of debtor and creditor has not supersec 
the right in rem.’’** What we are at present concerned with 
the application of these remarks to the case of infants. Since 
infant’s loan is void, it seems to follow that his position is v 
analogous to that of a company which has borrowed money on 
ultra vires contract. In both these cases the loan is void for |: 
of contractual capacity. In both cases quasi-contractual remec 
are not available. In the case of the company the money can 
followed at law, since there is no debtor-creditor relations 
Is this not equally true of infants’ contracts of loan? Since > 
loan is void at law, how can there be a debtor-creditor relati 
ship? And if there is none, is there any reason why the mo: 
should not be followed? It is submitted that there is no rea 
whatever why the money should not be followed at law in > 
case of void loans to infants, just as in the case of void lo 
to companies. 

Now if money can be followed at law, it is submitted t 
the question of fraud is wholly irrelevant. The money can 
followed because it belongs to the plaintiff, and if it belongs 
him it must do so whether or not the infant is fraudulent. 
also, it is submitted that it is unnecessary to show any fiduci: 
relationship between the plaintiff and the defendant in an action 
law, although, as we shall see shortly, it may be necessary to 
so in equity. To quote again from Lord Haldane in Sinclair 
Brougham *": 

‘* My lords, it is, in my opinion, impossible to confine - 
right at law to follow to cases where there was a fiduci: 
relationship. The principle appears to me to cover all ca 
where the property in the money has not passed, and ` 
money itself can be earmarked in the hands of the person ¥ 
wrongfully obtained it.” 


As Lord Haldane then proceeded to point out, since common ] 
did not recognise any special duties appertaining to fiduci: 
relat‘onships, the principle obviously could not depend on suck 
relationship. 


45 It may well be that Lord Haldane went too far in equating cases of money } 
under a mistake of fact with the others, because it seems that in this cas 
creditor-debtor relationship does supersede. 

46 [1914] A.C., at p. 419. 

47 [1914] A.C., at p. 420. 
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We have already pointed out that a claim of this kind, being a 
claim in rem, can only be successfully prosecuted if there is some 
specific sum of money which can be claimed. It is now necessary 
to consider how far the money can be followed at law. The 
obvious, and at once the most difficult, case is where the recipient 
pays the money into his bank account. Is it possible to follow 
the money into the bank? Lord Haldane apparently thought 
not, on the ground that common law could not identify the money 
in the bank. On the other hand, the Court of Appeal in Banque 
Belge v. Hambrouck ** thought that so long as the money paid 
into the bank account was not ‘f mixed ” with any other money 
it could be identified, and this view also commended itself to the 
Court of Appeal in Re Diplock.** In this last case the Court of 
Appeal pointed out that what happens when money is paid into 
a bank account is that the payer in effect *‘ buys’’ a chose in 
action, i.e., a debt, from the bank to himself, and they added: 
“‘Tf it is possible to identify a principal’s money with an asset 
purchased exclusively by means of it, we see no reason for drawing 
a distinction between a chose in action, such as a banker’s debt 
to his customer, and any other asset.’?°° With all respect, 
however, it may be suggested that there is a difference between 
the case of buying an asset and ‘* buying ” a chose in action, 
although the difference does not relate to identification. The 
difficulty, surely, is that when the money is paid into a bank 
account the legal title to the chose in action is vested in the 
payer. This must be so, for clearly the bank will only be bound 
to repay the money to the person who paid it in (unless, of course, 
a court otherwise directs). Hence, even if the original owner of 
the money may have some equitable claim to the chose in action, 
it is difficult to see how he can follow it at law. The position is 
otherwise where the money has been used to buy some tangible 
asset, for here there is no difficulty in regarding the original owner 
of the money as having the legal title to the asset. This distinc- 
tion between following at law and following in equity has by no 
means lost its importance since the Judicature Acts, for the 
equitable claim rests on a different basis and may not always be 
available whenever the legal claim is available. Nonetheless, it is 
submitted that there is no reason why a person claiming to follow 
the money or property should not be able to claim the help of the 
combined principles of common law and ‘equity, although this 
possibility does not yet seem to have been acted on. But more 
of this when we turn to the claim in equity. 

So far we have been considering simple claims to follow money 
lent to an infant on a void contract. The position may, however, 
be more complicated. Suppose that the infant buys non-necessary 


48 £1921] 2 K.B. 321. 


49 [1948] Ch. 465. 
so [1948] Ch.; at p. 519. 
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goods and then sells them, can the proceeds of sale be claimed 
at law by the seller of the goods? If the legal title to the goods 
had passed to the infant it seems that he must have obtained the 
legal title to the money which he has received for them, and that 
there can be no following at law. On the other hand, if the 
position is that the legal title to the goods never passed to the 
infant, it is submitted that there should be no difficulty in follow- 
ing the proceeds of sale even at law, subject to the difficulty we 
have already mentioned where the money is obtained by a cheque 
paid into the infant’s bank account. Suppose, again, that the 
goods have been exchanged for other goods, or sold, and other 
goods bought with the proceeds. Here we are on more tricky 
grounds because of the fact that an action for the recovery of goods 
must take the form of an action in tort. Still, it is submitted 
that even if the original goods could not have been recovered at 
law, any other goods into which they have been changed, directly 
or indirectly, can be so recovered. The point is that once the 
original goods are gone, there can be no question of indirectly 
enforcing the contract by an action in tort for the new goods. 

To sum up, then, on this part of the problem: where an infant 
obtains money under a void contract there is no reason whatever 
why the lender should not avail himself of the right to follow the 
money at law, a right which occurs wherever the debtor-creditor 
relationship does not arise. This right does not depend on fraud, 
or on a fiduciary relationship being established, although it does, 
of course, depend on the money or its proceeds being identifiable, 
and it depends on the lender being able to establish a legal title, 
and not merely an equitable title, to the money. 


(b) Action in equity. We now turn to examine the application 
of the principles of ‘* following ’’ property in equity, to contracts 
whereby infants have acquired goods or money. We are faced at 
the outset with two requirements, or alleged requirements, for the 
application of these principles, the first of which appears to be 
peculiar to infants, and the second of which is common to all cases 
of following in equity. The first requirement is that the infant 
must have been fraudulent, while the second is the existence of a 
fiduciary relationship. 

It is commonly stated that in order to invoke the equitable 
doctrine of restitution against an infant, fraud must be proved. In 
fact, however, it is submitted that there is no such requirement, 
or, that if there is, then merely refusing to pay for goods, or to 
repay a loan, is itself fraudulent.°' We prefer to say that the 
requirement is non-existent, however, because we have already 
pointed out difficulties in the way of saying that it is fraudulent to 
refuse to repay a loan declared void by statute. Three reasons may 
be given in support of this conclusion. In the first place, as a 


51 This is the view taken in Salmond & Williams, Contract, pp. 818-819. 
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matter of principle, it is hard to see why fraud should be relevant 
in an equitable action of following, any more than in a legal action. 
The action is based on proprietary rights; the plaintiff claims that 
in equity the property or money belongs to him and not to the 
infant, and if this is so, why should it be necessary to prove that 
the infant has been fraudulent? In the second place, the equitable 
doctrine of tracing or following has received exhaustive analysis 
this century in Sinclair v. Brougham in the House of Lords and in 
Re Diplock in the Court of Appeal, and in neither of these cases is 
there the slightest suggestion that fraud is a requirement of the 
doctrine. It is true that neither of these cases had anything to do 
with infants (although, as we have pointed out, the analogy between 
infants’ contracts of loan and ultra vires contracts of loan made to 
companies is very close), but if the principle is the same, and in 
both these cases the principle is stated as one of general application, 
it is hard to see why the requirements of the principle should not 
always be the same. Moreover, Clarke v. Cobley, to which we have 
already referred, is a clear authority in favour of the present sub- 
mission. In the third place, it seems probable that the constant 
references to fraud in this connection have arisen from a confusion 
of two principles. On the one hand there is the principle that 
equity will not permit an infant to take advantage of his own fraud 
in an action brought by him, and on the other hand there is the 
principle we are now considering, which is simply that a person is 
entitled to recover property or money belonging to him. It is 
submitted that a careful reading of Leslte v. Sheill shows this to be 
the true view, although that case is usually cited as authority for 
the proposition that actual fraud must be proved.*” 

In Leslie v. Sheil the infant defendant had induced the plaintiffs 
to lend him £400 by fraudulently representing himself to be of full 
age. The plaintiffs claimed against him under two heads: (i) 
damages for fraudulent misrepresentation, and (ii) recovery of the 
money in quasi-contract. Both these claims manifestly failed on 
the principles and authorities we have already discussed. It was 
with reference to these claims that the court cited and dealt with the 
many cases dealing with the jurisdiction of courts of equity to grant 
relief against fraud practised by infants. The court did not dissent 
from these cases, but merely pointed out that none of them went 
to the length of enabling the adult to sue the infant to recover 
payment of the loan. On the contrary, as we have sought to show, 
these cases merely establish that fraud on the part of the infant 
may be a defence to an action by the infant. We have already 
submitted, too, that this case does not lay down that an infant 
cannot commit fraud except by fraudulently misrepresenting his 
age, but merely that non-disclosure of one’s age cannot per se be 


52 Another case frequently relied on for this proposition is Stikeman v. Dawson, 
but we have shown this to be a case not of restitution, but of an action to 
compel, ın effect, the specific performance of the contract. 
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fraud. During the argument of Leslie v. Shell, however, a third 
claim was submitted on behalf of the plaintiffs, and this was the 
claim to follow the money in rem, a claim which was acceded to by 
the judge in the court below. But, as the Court of Appeal pointed 
out, to this claim there was one conclusive answer, namely, that 
the infant had spent the money. In the words of Lord Sumner: 


“The money was paid over in order to be used as the 
defendant’s own, and he has so used it, and, I suppose, spent 
it. There is no question of tracing it, no clase of restoring 
the very thing got by the fraud, nothing but compulsion 
through a personal judgment to pay an equivalent sum out 
of his present or future resources, in a word, nothing but 
a judgment in debt to repay the loan. I think this would be 
nothing but enforcing a void contract.” 5? 


It is submitted that there is nothing in this passage to suggest 
that Lord Sumner thought that fraud was a necessary requirement 
for the application of the principles of following, to infants’ 
contracts. It might, indeed, be possible to argue that the presence 
of fraud gives the other party more extensive rights of recovery 
than those conferred by the principles of following property, e.g., 
it might not be necessary to establish the existence of a fiduciary 
relationship if there is actual fraud. There is no conclusive answer 
to this possibility, but it is questionable whether it is necessary to 
have a separate doctrine of restitution for fraud, differing from the 
general principle governing the following of property, but covering 
substantially the same ground. In any case, as we hope shortly 
to show, the necessity for establishing a fiduciary relationship should 
not prevent property or money being recovered from an infant even 
in the absence of actual fraud. It is to this question that we now 
turn. 
In both Sinclair v. Brougham and Re Diplock the courts 
emphasised that, for the equitable principles of following property 
to be available, it is necessary to establish a fiduciary relationship 
between the person who delivered the property, or paid the money, 
and the recipient. Although it is obviously too late to doubt this 
as a general rule, it 1s submitted that it does in fact little to restrict 
the right to follow. Two points may be made on this question. 
First, the reason why a fiduciary relationship must be estab- 
lished is to show that some equitable right of property persisted 
even after the goods or money had been delivered. This is quite 
clear from the speeches in Sinclair v. Brougham and the judgment 
in Re Diplock. But if this is the reason it is submitted that it 
is unnecessary to show that a fiduciary relationship existed where 
the legal title to the property or money has not passed, for in 
this case the right of property still exists at law, and it may indeed 
be followed at law. But as we have seen, the right to follow, at 


53 [1914] 3 K.B., at p. 619. 
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law is defeated once the money .is mixed in a bank account with 


-` other-money. Is ‘there any reason, then, why equity should not 


assist at this- point without also-..insisting on its usual requirement 
of a fiduciary relationship being established? It is suggested that 
there is no reason at all why equity should not lend its aid to 

` follow the money into a mixed’ account, even in the absence of a 
fiduciary relationship, provided that the legal title to the property 

, or money did not pass when it- was delivered or paid.™* If, for 

instance,-an adult lends money to an infant by giving him a 


ve ‘cheque, it is submitted that no title passes to the cheque in the 


first instance, and the adult could stop payment on it if he chose. 
_ Hf, therefore, the infant pays the cheque into an existing account 
‘at his bank it is submitted that the adult should be entitled to 
- follow the money into the bank in equity despite the absence of 
any fiduciary relationship. > 7 

In the second place, even if some kind of fiduciary relationship 
_is always necessary, it must be said ‘that it is not at all clear what 
gives rise to the relationship. ' After all, in Sinclair v. Brougham 
the fiduciary relationship was of a most peculiar character. For 
one thing, the ‘insistence by the Court of Appeal in Re Diplock 
on-the different identities of- the ‘society and the directors in 
Sinclair v. Brougham was extremely artificial.» The court insisted 
- that the money in that case was received by the directors and 
‘then mixed with the society’s own money. No doubt this is the 
logical conclusion of the doctrine of ultra vires, but it attributes 
to the directors a part much larger than that which they probably. 
played in fact. -A good. deal of the money deposited with the 
society was presumably paid by cheques drawn in favour of the 
‘society, and in this case it is hard to see in what sense the money 
- was ever received .by the directors at all. Thus, leaving aside 
technicalities, there does not seem to be much-difference between 
lending money to an infant on a contract which he cannot make 
and lending money to a company on a contract which it cannot 
make. However, even if this argument is rejected, as it might 
- have to. be in the light of the Diplock case, it still remains to be 


ie seen why a. fiduciary relationship was held to arise in Sinclair v. 


Brougham. This point was, in fact, dealt with very cursorily by 

the House of Lords, and only Lord Haldane makes it quite clear 

why he thought that a fiduciary relationship existed. Thus, he said: 

“The property was never converted into a debt, in equity 

~~. at all events, and there has been throughout a resulting trust, 
not of an active character, but sufficient, in my opinion, to 
bring the transaction within the general principle.” 55 


54 This suggestion is supported to some extent by Banque Belge v. Hambrouck 
[1921] 5 K.B., 321, ee there does not seem to have been any fiduciary 
eelationship, one the C.A. seem to have thought the ' plaintiffs were 

entitled to follow at law in any event. i . 

55 [1914] A.C., at p. 421. ` : ; 
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“Similarly, ` in - -its “judgment <i ' Re Diak. “thé Court ‘of! Appeal |? 
T found that the fiduciary relationship existed: in- Sinclair. y 
_ Brougham < s by reason of- the- fact that the : purposes: “for: “Which: ye 
- - the depositors had “handed ‘their “money. to the directors were by `z 
2-7 law incapable’ of fulfilment.” °°-°-If this is all that 48 “required | to > 
fe. 2S ectablish” a` fiduciary | relationship- for the present’ purposé it. “is- 
sie ‘submitted that it is established whenever an adult delivers property. 
al „to an infant under a void contract: Thus, if-an-adult lends~ morey ~ 
~. to-an infant, the ‘contract is void, no debt-is created,.and therefore.. : 
_- the’ infant holds- the -money -On. resulting trust for the lender,,. i r; 
- : ‘the view of Lord Haldane;-or alternatively, the purposes for which ~~, 
J.” the money. was handed over, viz., the creation of a valid contract - A > 
“> _~ of lodn, ‘is incapable by law of fulfilment, and that, in the view? 


2 „óf the Court of Appeal, ig enough to’ give rise to’ a fiduciary = 
_°.~+ relationship. It is true that -in -Leslie v. -Sheill - Lord . Sumner > 
~- - thought, obiter, that: there was nO” fiduciary | relationship; ‘but. 
_ Sinclair v. Brougham was then so “recent that a oat examina- - 
a of: the problem was hatdly possible: -  : De one ; re 
=, ~ So far as goods are concerned, the ‘question is a “little ` “more” ae 
i - difficult owing to the unresolved problem, _to which .we ‘have: 
hee réferred ‘several. times. already; of whether the property. in. jon- ~ - 
oe T necessary goods - passes to; the; infant:.- If the; property. does- not: 
ae > pass, there;is no difficulty at~ “all; itis submitted, in‘ holding: ‘that -. 
~:.- there is -B ‘direct equitable claim ` in ‘rem. for ‘its ‘recovery; and: it a 
eae _ may well- be- that=the same remedy is available’ even. if’ the ~; 
~ legal. title- does pass. On this-basis it-is „possible , to- justify the .; 
wre " decision in Stocks y. . Wilson,®"~ where the infant. ‘obtained .non-? ae 
. = Necessary goods by fraud- and” proceeded” to sell them, and he “was -z 
oa -- held ‘liable: to- account to- the. seller, for ‘the proceeds. _ It -is: “true - a 
: that- Lord Sumner: ‘criticised the-case severely- in Leslié v. Sheill, ~: : 
= _but most óf Wis strictures were directed. to-the fact that the-judge ~; 
ae “Stocks v. Wilson gave a personal judgment- against -i the infant, 5- 
e:7: and that-was obviously unjustifiable’ in a claim in rem. - But,"' 
Stee subject. to this qualification, it is submitted that the -case was. “> : 
“> -rightly -decided, and -it is “clearly ` distinguishable ‘from’ Leslie v. 4- 
l EN Sheil for the ‘simple reason that in that case, . as Lord - Sumner Fi 
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es i 4 {Mie following summary | of our conclusions may -now be offered £ ` 
(1) An. infant. canhot.. “enforce- a contract: where he thas: been’: n 
` gut, of fraud: For this purpose unconscionable conduct is fraud’ 5% 


A in the eye of equity, but mere non-disclosure of. infancy -is not: 

- - (2) An infant -who has- a cause of` action; independent: a - 
> - nae _ contract, “for the.recoyery of property, eges for securities deposited” 4 
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in respect -of a void loan, may recover his property despite 
equitable fraud, but probably not where he has been guilty of 
_-legal fraud.  . ` l pn + 
_ (8) An“action against an infant for fraud lies if there is legal 
_ fraud; and if it is independent of contract, -but not otherwise. 
(4) An action to recover money in quasi-contract lies when 
the action would not be tantamount to enforcing a void contract. 
(5) An action for the recovery of money lent to an infant 
lies, irrespective of fraud, wherever no debtor-creditor relationship 
is established, provided the money .can be identified, in law or in 
~ equity. e, m es 
(6) An. action for the recovery of goods or money also lies, 
‘irrespective of fraud, (i) where the legal: title has not passed, and 
. (i) where the legal title has passed -but a fiduciary relationship 
_ exists, and provided in both cases that the goods or money can 
„still be identified. -o 
ii a P. S. ArtysH.* 
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“DOCUMENTS IN THE LAW OF FORGERY. 


B - N-R. v. “Collins,? . & case “heard. by five judges of the Toni oE 


a Criminal Appeal, the ‘appellants were the secretary and:the treasurer” 
na of a football supporters’ club. Unpaid agénts-of the club collected ` 


- + subseriptions locally. and. handed’ them to. appellants, who falsély > , 


-_ © , represented’ in -the- books. of the ‘club the amouùts that. a 


Ycceived and paid out. A charge of fraudulent conversion failed; ` 
‘and one-of false accounting was mishandled. The court corisidered;. 


-~ _ „however, that the making of the-false entries amounted to forgery, = 
3 oof which thè appellants were convicted, © | 


- Since this decision—delivered’ in ‘a typically, hai: Penne 

by ‘Lord. Goddard C.J:—it' has seemed’ hard to draw ‘a line. 

” between’ forgery, obtaining by false pretences, and “false. account- 

- - ing. The. orthodox’ once. distinguished forgery from other types ^. 


= ot fraud by claiming that: a forgery tells“ not merely a “lie; - but ~ 


at 
t 
i 
~ 


<<. 
qa! 


- ~- 


“a lie about-itself.??* This has. -been shown? to set limits on- or-: 


Ca 


ay now: employed in the. Forgery Act, 1918, s. 1). i 
“+ Ttis submitted that such orthodoxy is still defensible, and that 
Collins. affects neither the definition of the term “ document ” not; 
in: consequente, the rule that a docuinent must tell- a lie- -about,” 
“ itself. ; E ‘ 5 


P 


y 


z ae This phi’ is, of. course,- métenhorieale as e Se a signpost. 


.is*said to pols to Babylon. The convention’ of a signpost ig used _ 
to, indicate’ distancé and direction ‘to ‘a traveller. ` So -also, signs’ 
‘on’ paper. arè used for a variety of ' purposes, depending. on` their ` 


Pod 


Perse arrangement and on the circumstances j in which they are employed. ` 
r -°` A related group of usages: has come to be- known as. documentaty - 


“for the purpose of the, law of forgery; and their abuse 18 3 said. to 
= “make a: document “tell a lie about itself. i 28 -$ a 


-> Such a document need contain -no other’ material aan of | 


falsehood. An example would be the. forgery of a birth- certificate. = 


= AI the facts set out in it may -be-true, yet it will. be no certificate, ’ 
- for lack of compliance with: the formalities required by law: (The! 
-` forgery does, in fact, represent that the proper forms have been. 


i -< observed, but this is’ of secondary - importance.) The law looks . 


Ls to ‘the purpose. and consequences of such acts, and. here- will deny.” 


oi légal effect to them. Hence the..document pupone to be that. 


` 


: > which it is not.- 4 : ; 


~ á Ps 
r T a - 3 + 
+ 


© R>y, oliu, R. v. Hopkins (1957) 41 Cr.App.R. 231. ey 
‘i-Dr. Œ: L. Williams (1948) 11 M.L.R. 160—no- ae cited in- cae Seme 


recent deciéions are discussed -in an article by Mr. M. D. L. Worsley [1950]:; 
‘Crim. E.R. 101. o l 
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On the other hand, the facts of birth and parentage in the 
certificate may all be true and. cannot be denied solely because 
the document is improperly created. 

It is questionable whether this leading distinction is any longer 
- necessary for the prevention of fraud, but it represents the logic 
and the history of the, law, and can be reconciled with Lord 
- Goddard’s dicta in Collins. 

` Bécause, however, the distinction is one of degree or 
materiality, and of convenience, borderline situations do occur. If 
such cases can support any argument, then it is thought that they 
bear out the present one. 

The two most controversial decisions are, of course, Closa ° and 
Smith. C. copied a painting by J.L., imitating his signature 
in one corner; held, no forgery. In Smith, S. fraudulently 
-prepared wrappers similar to those used by the prosecutor. He 
-also was acquitted of forgery. - These cases have given enjoyable 
opportunities for argument by analogy and ad absurdum, but a 


"comparison with the recent case of Pryse-Hughes*® shows their 


intelligible principle. 
` Pryse-Hughes was convicted of forgery at the Central Criminal 
Court. He pleaded not guilty to the uttering of a forged document 
` purporting to come from an art. expert and ascribing e painting 
.-. to John Constable. He had previously removed the actual 
painter’s name, and produced the, bogus certificate when a client 
remained unconvinced that the painting was a Constable. This 
shows, it is'` submitted, that forgery is properly ited to those 
cases in which the use of language by the _accus rts to be 
some performatory ê use of language by another’ “Arson.” That 
is only. a more general way of stating the conclusion reached by 


. Dr. G. L. Williams. 


` For, example, if I write “ Pass’? on an 1 examination~eeript 
that I have just marked, or put my name on a cheque, another 
person can say (or forge) what I have done. But my words-do 
- not simply “ stand for ’’ or “ communicate ” a set of facts. They 
are words of appraisal, or of voluntary obligation. To write 
“ J. Linnell ” on a worthless painting is, on the authority of Closs, 
_&- mere factual assertion. This is certainly a possible way of 
‘looking at the case, which is evidently not on all fours with 
Pryse-Hughes. ‘There, the important point was who said what; 
in Closs, what was said. One might still perhaps feel dissatisfied 
with Closs, ‘but only over where the line has been drawn; the 


3 (1868) D. & B. 460. 

4 (1858) D. & B. 566. 

3 The Times, May 14, 1958. No reasons are sapaian, but the facts and charge 

~ are given, 

6 It will be argued in other words that a work of art is a self-contamed or useless 
performance.. A ballot paper ın a beauty contest, but not the Venus de Milo, 
could be forged 


1 Where he exists; the fictitious person cases go on the same lines. 
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za'i _ principles were correctly- chosen, - Forgery “is a violation -of the ~. 
‘ta. -unique and not a mere tisrepresentation, of fact. Some man is -- 
‘ 2 to signify his: approval, -censure, permission, decision. ‘ The forger: 
~ `, simulates the language-of that. man;-and so we are deceiyed- as, ~ 
^. =_,to the- function of that language (metaphorically, the document =. 
5> Te fells a -lie about itself). - -This- makes it- clearer to see why Ford.’ 
s7- CATS, -painted front doors and simjlar-objects are not “‘ documents *’ < 
-- (which has always- beén felt reasonable—nobody, of course,” ‘would’. 
-5 ae “rexpect spoken. swords to. constitute a document). “In. Smith ‘the © 
7 _ - "Wrappers were used for the linguistic purpose of the signature in. . 
--- >. Closs, sọ acquittal was again--proper. ` Dr. Williains-has called ~ 
-~ the réasoning of that case- ‘indifferent, ” but. concedes: that- -the - 
ri - -decision. must bè authority for something. He considers that.” 
Smith requires the “ document ” to be within tle “ambit of the. 
— ‘Utidefined term “ instrument” *?- in section 7 of the Forgery Att,- 
S e 1918: This. makes Smith a~-turning point in the law (a- ‘Matter, ` 
; a admittedly, of no historical importance), which. is unnecessary on. 
o, „the, view. suggested’ in. this' note.. - - m rc 
on l ` Support for, Closs cain also ` ‘be gathered hon the veal by the. 
OS. eourts: to hold that the imitatióñ of a work- of art is. forgery.” 
S This ‘again is a matter . df: convenietice “and . common ` usage, once . 
a +. _ the “practical value - of the existing distinction between- categories © 
- — of fraud is. granted. It is of ‘little’ importance to-a- purchaser | that- 
= = the- forger ` is. incidentally - claiming- that his own vision ` and ` 
; estimation of the greenness, of trées ‘or the- fleshiness : ‘of flesh ”is- 
~ that ‘of the -a st. -The - -reaction ` ‘of the prosecutor: is not hae 
` the -artist .di -Aot ñakè the innumerable artistic decisions - in * 
oe 4 question, buff rat he did not~ paint the picture. “A -comparison.~ 
=< “™. ean be madè with the- classification of- types of evidence. ` X- “SAYS: ~- 
~ that he hearg, Y shout ‘‘: ‘Stop thief!” - If Y is not available, then: . 
< ` his ‘shout i $- “nadmissible,” since hearsay,‘ to. „prove that, Z ib a “thief. 
= >- ale is admissible only in cases-where it might be 1 necessary | tO -show-. - 
ae © that. Y was in. a particular” place, as would ‘$ Hi ie Or any: Da F 
>.> -yery, or to show what Y thought of Ze. _The courts sem to haye 
o måde- an ‘analogous distinction for-the purposes of the law of | 
= S forgery between staternents-of fact and statements valuable - for ~ s 
< 1. themselves.. The mitatión of-a painting has then been. placed in---: 
~ “the former class, since ‘the courts. do-not accept that the: painter’ 8- < 
-decisions init” are primarily what. have been- falsified ;_ or. rather’: 
“-.-".*they hold that nothing turns upon style-per. se, its- only. relevande: | i 
3 being to-support `a. factual assertion that a painting’ is by. a 
f - particular: artist. ` “This “is ‘fair enough- -where . thé Old`Bailey an 
. --tiot the Tate is concerned. ‘Nor-i -is-it- easy to sée how the requir 
ae . ment of -an intent to defraud ‘could: “þe clearly. established: onan 
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: person could not be guilty of forgery where he had falsified 


accounts, but must be charged under the Falsification of Accounts 


"Act, 1875. Because the criminal law grew haphazardly,’ the 


_ nineteenth-century lawyers were hampered-in their attempts to 


a 


apply general principles, and- legislation like the 1875 Act left 
them disputing from which branch- their - prisoner should be 


| - hanged, while the experienced or lucky traveller avoided the wood 
--altogether. In Re Arton (No. 2)° the court was of the opinion 


r -that not all falsification of accounts was forgery, although some 
-was. The type of case where it is perhaps artificial tc consider 


falsification of accounts as identical with forgery ‘is illustrated -by 
Re Windsor," - which is sufficiently unlike Collins for Lord 
Goddard’s refusal to discuss it there to_be understandable. In 
Re Windsor a clerk fraudulently entered sums in a book, which 


He had to compile each day, as assets of the bank which employed 


him. It was held that he had not committed forgery, Cockburn 
C.J. pointing out: “‘ This is a statement to the bank, not a state- 
ment put forward by the bank.” . . Again, as in the problem of 


- the painting, the result is one of convenience. In a faint, far-off 
` way the writing-in Windsor did purport to be that which it was 
` not, for no doubt it represented. the last stage in the (distorted) 


 Geclatations of legal relationship between the bank and its clients, 


But (if, say, a forged cheque be taken as a clear case of a document 
which tells a lie about itself) it seems legitimate for the C.C.A. 


` to hold that the accounting in Collins is closer to a typical forgery 


than to the fraud in Windsor. Applying the words of Dr. G. L. 
Williams, there. was in the former case a falsification g“ writings 
containing or evidencing a bilateral. transaction or tnilateral act in 


‘the law ”’ (for all practical purposes such evidence is intended to 
_- replace the act itself), “And the merits of Collins must have 
encouraged the court to draw the line where it did. In Collins, 


Lord Goddard emphasised that he was “ only concerned with the 
Forgery. Act, 1918, as amended by the Criminal Justice Act, 1925, 


= because forgery is-a statutory offence.” His impatience with the 


law before 1918 repeats the tone of the parliamentary debates 
on the Forgery (No. 2) Bill. Indeed, the Act was an attempt 


~ to eddify,’ with the minimum amendment necessary, existing law. 


The original’ plan, to ‘‘produce photographically the law of 
forgery as it is’’ was seen to entail a ‘f photograph of confusion.” 
The chief respect, apart from the -standardising of sentences, in 
which the law was simplified was by pulling together the descrip- 


_tions- of documents from- various statutes. This shows that - 


& document ” had a technical meaning in 1918, which was repeated 


‘in the. Act. Lord Goddard, in the spirit of the makers of the 
_ Act, ‘who thought in terms ofa future criminal code, stated in 


8 Kenny, 17th ed. n aa ` and para. 828. 


> 9 [1896] 1 Q.B. 5 


10 (1865) 6 B.-& S. 522. 
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` Collins that the courts should follow the wording of the 1918 
Act,- disregarding the -complicated provisions of the previous” — 
century, since the Act embodies a clear. expression of the result 4 |- 
of that law. ‘The final position is similar to that reached by a 
different path in larceny cases. Larceny, Lord Goddard insisted, E~ 
“was a common law offence, but he tended to look at the 1916 

. “Act as an approved solution of his problems, based on ‘nineteenth-_- - 

‘century cases.” a = l E i a n 

It is therefore submitted that a document must still tell’ a ~ 

‘Hie about itself, and cannot be forged unless this is possible. - If 
the definition in.Kenny (where the 1918 Act is also paramount) , V, 
is adopted, that a document is “‘ writing in any form, on any 
material, which communicates to some person or persons a human: » 
statement, whether. of fact or fiction,” then the cases on” o: 
falsification are made unnecessarily difficult and no clear doctrine , ~ ` 


is provided for the interpretation of the Forgery Act.* g 
- l ~ D. J. BENTLEY,* 


11 R. v. Bryant [1956] 1 All E.R. 840; Russell v. Smith [1957] 2 AN E.R. 796. 

12 Kenny (op. ott.), pare. 880. . - m A 
.- 13 I should like to thank Mr. J. E. Hall Williams for advice and criticism. „` 
~~ * Assistant Lecturer in Law, London School of Economics and -Political Science. . 
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STATUTES 
THe Locan COVERNMENT Act, 1958 


Tue reform of local government is not a popular pastime of ' 
politicians. Those who benefit from it complain about the delay 
and are ungrateful. Those who suffer are the more incensed. 
Local authorities must be regarded by Whitehall as institutions 
created to administer departmental policies and if this administra- 
tion is reasonably efficient, why interfere? Nevertheless, 
anomalies mount up; so do rates; many M.P.s are ex-councilors; 


‘the associations of local authorities: are vigorous and influential; 


„and now and again, Governments, for one reason or another, 


` 


' have to produce some reforms. This important Act is the most 


recent attempt on a fairly large scale. _ 

The Government began by issuing three White Papers in 1956 
and 1957. These dealt with Areas and Status,’ Functions of 
County -and County District Councils,* and Finance.’ Much 


- discussion followed, especially on the last. The Opposition 


said it was a device to discourage expenditure, especially on 
education (and the White. Paper had said that-the existing grant 
system acted “fas an indiscriminating incentive tc further 
expenditure ’’"—which might seem to carry certain urdertones) 


and the Government said, on the contrary, that it was to give 


greater freedom to local authorities and didn’t the Opposition 
trust the locally elected representatives of the people? 

The Act follows, in its substantive oan pattern of the 
three White Papers. Part I concerns}grants and rates, Part I 
concerns the review of local government areas, and Part IO 
concerns the delegation of functions to councils and county 
districts. a 
` The principal purpose of this Third Part is to enable schemes 
to be made delegating health and welfare functions from county 
to county district councils. For most of these functions, a 


-delegation scheme may be made by the council of a borough or 


urban district having a population of 60,000 and, with the consent of 
the Minister of Health, by the council of any other county district. 
The.M:nister’s consent will.be given only where there are special 
circumstances. The scheme is transmitted to the county council 


. and submitted by that council to the Minister for his approval. 


The other purpose of this Part is to enable non-county boroughs 


"Y €md. 9831. 
"3 Cmnd. 161. 


' 3 Cmand. 209. 
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a ca urban districts to- claim the status of excepted districts. for; — \, 
- `, ~the~ purposes of the. Education Act, 1944. - The right ‘of such: = y 
-` authorities (having,. in the usual’ case, a- -population of 60 5000). 
"to claim had been: given: -for a limited. period, long- expired,. -under o 
a ‘that Act. - This ‘provision: revives it- from time to -time. . This. ae 
-n Part “of the’ Act of 1958 does. -not Apply» ‘save under. Order: in _- 
x . Council,- to Greatėr. London.  - <n iina 2 oS e 
2 `The- Second Part establishes- two Local ‘Government Céominis- IIRO 
~ i ‘sions, one-for England (excluding Greater. London) ~- -and one_ for’ -2 
' Wales.. The conurbations of Tyneside; West- Yorkshire; ‘South: oe 
ae East Lancashire, Merseyside, and West: Midlands are: designated: ag? =. 
- special ` review '- areas. Oütside these areas, each- -Commission “> 
a _Teviews_ countiés . and, county - -boroughs and may make proposals.’> os 
_ 2, to the. Minister for the altération, abolition, new. constitution and `- = 
= o- conversion; "öf their areas and status. “New counties or. county. 
boroughs can be proposed. ‘Existing countiés and county- poroughit” , > 
z “ abolished- “And 80: ON. - “In« the special” review areas, “each Cms- M: 
--- ~- mission may,.in addition, . make: proposals for the reorganisation - 
Of county district ‘councils. - The’ procedure ~prescribed “for the. 
= Gnintatasoni. is elaborate, - requiring consultations with - local = 
soo authorities, giving ‘opportunities 3 for. objections and representations, \ p. 
\ a and -providing for the-holding_ ‘of. local inquiries. The -Minister™ 
a gu -Tis also- given certain over-riding and ‘initiating powers where. “he =. 
> disagreès with- the proposals. . - The- Minister gives ultimate : effect. w 
— “tO the :proposals by” orders which- are ‘subject to parliamentary.’ 
“2 =. résolution.: For. the county “district “eouncils- outside the special ; - 
review areas,’ the county councils’ are’ responsible. ~ Aftér the: : 
=e “review: by. the ‘Commission; . the county council -conducts its OwD- 
a review ‘of -the county districts.. . Finally,- there are a “number. ‘of ~ 
= -general proyisións:—- Section - -84 provides.. that :the . Minister. shall -’ ia 
“> > presume that’ a- population ‘of 100,000. is-sufficient to support - the ~ 
. “discharge | of the functions‘of a “county. borough council—without-.. 
cS i suggesting that every urban authority of this-size will necessarily, - 
< =`- pe given d -that statūs. Section” 85. forbids for fifteen years the 
> -| promotion of. local“ authority Bills. designed to change Areas. or - 
a ~ "gtatus. Section 86 enables the Minister to make regulations -for - 
=>: -the guidance of e Commissions—and he- nee sea P 1958. 
A No2115. ` 
-p + The First Partof the Act hax ‘been the Da Boasi a 
= fits sixteen séċtions, only ‘the first three have been.greatly contto=.~ 
ve versial. ~ Séction- 9, provides” for the partial-re-rating .of industrial ~ ~ 
ae oe freight-transport hereditaments which are now to pay. 50 ‘per 2 
“ar. cent. of their- liability. instead -of 25 -per cent... Sections -TO+18'-pro-’ ` 
r. vide for the? rating of gas and electricity authorities which are “to-be, _ 
E ' treated’ more as. ordinary, ‘concerns. _ Section. 4. discontinues certain ` 
- ‘-. small ‘grants. Sections -5—7 ‘change the rating equalisation system. ` 
A - +Uñder the. Local’ Government Act,- 1948; Exchequer Equalisation > 
~ Grants” were paid to, those cegunties and county. poe whore 
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rateable value per head of weighted population. was less than the 
‘national average. Now these grants are discontinued and in their 
place rate-deficiency grants are to be paid to those county councils, 


* county borough councils and county district councils which qualify. 


` products bears to the standard penny rate product, t.e., 


- This grant is payable to an authority the penny rate product of 


~ which is less than its standard penny rate product. This standard 


penny rate product is the sum-_which bears to the penny rate pro- 
duct of England and Wales the same proportion as the population 


~ of the authority bears to the. population of England and Wales. 


Assume that the penny rate product for an authority is £26,000 and 

_ that its standard penny rate product is £26,000.- Then the grant 
payable is the amount which bears to the expenditure of the autho- 

rity the same proportion as the difference between these rate 

- i 1,000 

26,000 
x “expenditure. But the Act proceeds, in section 6, to limit this 
expenditure (for the purpose of calculation only) to what it calls 


.- normal expenditure.’?. The basis of comparison is the average per 


head expenditure in the three preceding years of other local autho- 
rities_of the same group (e.g., county councils or rural district 


= councils) and the average per head expenditure for the same period 


of the particular authority concerned. The ‘‘ norma) expenditure ”’ | 


- of that authority is limited to the amount which bears to its preced- 


-ing three-year expenditure the same proportion as the expenditure 
of the group bears to the group’s preceding three-year expenditure. 
Actual expenditure-above “ normal ” is disregarded for the calcula- 

‘tion of the grant. eo ee 

Finally, sections 1-8 institute the controversial general grants. 

. The purpose is to pay a single annual sum to each county and 
-county borough council.in place of the grants payable. for eleven 
separate functions. These functions are education;. services under 
the National Health Service Act, 1946; fire services; services under 
section 89 (1) of the Children Act, 1948; most town and country 


.- planning functions; road safety functions; the provision and main- 


_tenance of vehicles and equipment for use by police forces in 
connection with the law relating to road ‘traffic; registration of 
electors; physical training and- recreation; provision of accom- 
modation under the National Assistance Act, 1948; and school 


-- crossing patrols. Most-of the grants hitherto- payable for these 
functions were percentage grants, that is, the Government paid a 


fixed percentage of the- approved expenditure. ‘ Education is over- 


- whelmingly the most important item in the list, accounting for per- 
~ haps 85- per cent. of the whole. ‘The items of considerable 


expenditure by local authorities which are not in this list are police, 
highways and housing.: These three, with others of less importance, 


will continue to attract grants ox the old basis. 


' Section 1 goes on to provide that-the Minister shall prescribe the 
aggregate amount of the general grants and Schedule 1 provides 
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‘the esi on wbich the aggregate is to he distributed: amongst.” 
the recipient ‘local authorities. General grant orders (prescribing the _ 
`- aggregate and giving. the- details of the arithmetic of its distribu- ~“ 
tion) múst be approved by Commõhs resolution; they cover peridds, . 
of at-least two years-and the first order id -be- made‘ is for 1959-60 - 
- and 1960-61. Section 2 of the Act requires the Minister, in fixing - 
- the annual: aggregate, to take into account (a) relevant expéenditure;, 
and- the, current: level of prices, costa: and remuneration, - (b) any’, 
probable general fluctuation in, the demand for services, (¢) the need 
for: deyeloping services and: the extent’ to which, having regard to’. 
~ general economic conditions, it is reasonable” to develop. here ! 
services.” The Minister may make- amending’ orders ‘if there istan ` 
` unforeseen increase in prices, costs or remuneration and'he thinks | 
© that its effect ought not to fail ‘entirely « on local authorities. Section: | 


ee empowers the Minister. to- reduce the grant to an, authority | if he is- 


satisfied - that “it has -failed to. -achieve -or maintain “Yeasénable ~ 


E standards - and ` ‘he - ey eae regulations, prescribing these”, 


standards.” : . o5 
_ 2 Each authority receives, -ag its share of the aggregate erent sa 7 
.. basic greant- based on population and the-number of children- under ` 
. fifteén-years of age. .There’aré also seven supplementary grants. In 


` < Every. authority receives something on the basis of the first. two--. 


, Supplementaries which | ‘relate to‘the-number« of persons. under five . 


f $ years of agé and over sixty-five years of age. Four other supple-- 
` mentaries . are - payable only if an authority qualifies for one or. ; 
= mioré-of them. They are based-on-a high ratio of school children 9 
A ‘population, high ` density population, low density pr ay 


high percentage decline ‘of population.: The last. supplementary is. . 
payable to authorities in. the’ metropolitan’ BIER. te me n 
‘ Last summer, the- Government. asked counties ‘and ‘county 
. boroughs -to estimate their expenditure for.1959-60- and 1960-61 for, = 
‘the services affected. On: the basis of those figures, and after “con- 
_-Sultation ‘with local authority. associations, the general grant order i 
‘was made which fixed the aggregate amount for- 1959-60 at: £898m. > 
mand ‘for 1960-61 ‘at £414m. . The percentage and other ‘grants. 
’ replaced will, it is estimated, total £863m. in 1958-59. The Goverń- 
5 ment was therefore able to turn, fairly easily’ the arrows of the 
” Opposition aimed in ‘the accusation that the Government’s purpose _- 


A was ‘to hampér the development of the social services., Nevertheless -~ > 


-the financial changes brought about: by this legislation may’ prove. tor’ 
“pe considerable and éven salutary. There can be no doubt that . 
. the working of local government has been clouded and concealed by -< a 
z the, percentage grant system—not least from councillors themselves. . 
7 A proposal to embark on considerable. expenditure was more happily. ` 


F 


vided the expenditure: was approved by the Minister,. the local.: 
-4 8-1, 1958, No. 2083; see'also H.C. 15 und 15-1 of 195889. : are a 


AE Beo, 6.9. B-T. 1959, Nos. ia aos, 866. 893, 804, ae ee is Wee, 
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ratepayers would have to pay only half the cost. The 
may bring out into the open the only real question rem 
is, “ how much and how quickly? ° The refusal « 
members of local authorities to connect the level of ra: 
quality of the services provided must somehow be overc 
when the issues are clear will the real decisions be 1 
example, I happen to believe that the amount of money 
by local education authorities is grossly inadequate a 
Immediate rate increase of something like four shill 
pound is presently necessary. Others believe that the « 
ig even now excessive. 

The Government has made much of the great 
which the new system will give to local authorities, 
extent, this will be illusory unless the Ministers are real 
to remove many administrative and some statutor 
The building of every new schoo] must, by statute, rece 
departmental approval and this control is most rigorou: 
Similarly, approval must be obtained for the raising of 
such methods, the Government decides how much capital 
in education, highways and all major services is to be al 
also, local authorities have no discretion in the salaries 
its employees, including school teachers and the police. 
to hope that the Government will give up its powers in- 
and, indeed, it is clearly a governmental responsibility to 
the broad pattern of expenditure. Nevertheless the n 
could lead to more policy decisions of more importance £ 
level. In real terms, like or dislike of the change depe: 
political views of the beholder and the political actions c 
authorities. One who believes in the desirability of greate 
on the social services will be pleased if the freedom is use 
more and displeased if it is used to spend less. One who 
greater economy will have the converse reactions. 

Finally, there is a danger that the provision of ney 
enlarged services will be hampered. Once authorities } 
policy decisions on the general level of their expenditure ¢ 
background of the general grant which they know they w 
it will be difficult for them to embark on additional ex 
For the addition will have to be financed either by an incr 
to cover the whole of its cost or by changing the earlier dec 
reducing expenditure on other services. In this sense, 
system could result in less flexibility than the old. And tl 
which suffer most might be those where the expenditure 
relatively small but nevertheless of immense importance 
services for children in need of care and protect'on, healt 
inder the National Health Service Act, 1946, and n an 
planning. 
| 5 Iro n 
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Tue Costs or Leases Act, 1958 l 
Ox the grant of a lease, the practice in England is for the landlord’s 


solicitor to draw the draft lease and to agree its terms with the -` 


tenant’s solicitor. Then the landlord’s solicitor prepares both the 
lease and the counterpart lease for execution by the landlord and 
tenant respectively. The tenant must of course pay the costs of his 
own solicitor and the stamp duty on the lease. The person primarily | 
liable to pay the costs of the Jandlord’s solicitor is the landlord 
himself. Until July 28, 1958, when the Costs of Leases Act received 
the royal assent, it was, however, the custom in most parts of the 
country that the tenant should pay the landlord’s solicitor’s costs, 
and also the five-shilling stamp duty on the counterpart. The 
custom was of long standing: certainly it was over a hundred 
years’ old.? 

Although the custom was naturally well known to the legal pro- 
fession, it was probably not so well known to the general public.’ 
Many solicitors have no doubt experienced the surprise of a prospec- 
tive tenant when told that he has to pay the bill, not merely of his 
own solicitor, but of the landlord’s solicitor too—a surprise not 
diminished by the fact that the landlord’s solicitor, having done the’ 
work of drawing and engrossing the documents, usually charges 
twice the amount of the tenant’s solicitor.‘ 

Particular hardship was caused to the tenant when the lease was 
a long lease granted at a substantial premium comparable to the 
price which would be asked on the sale of the property. On a sale 
(i.e. a conveyance of the fee simple or the assignment of an 
existing lease) each party bears his own costs. Yet if the transac- 
tion was carried out by the grant of a lease, even though at a 
nominal rent only, in most districts the custom applied unless 
expressly excluded by agreement; and this despite the facts that 
solicitors, estate agents and laymen commonly refer to such a 
transaction as a sale, and that the costs are not less than (and 
frequently exceed) those payable on a sale at the same price. 

From the point of view of the landlord’s solicitor the custom was 
a popular one: he never had the unpleasant task of submitting a 
bill to his own client, so that good solicitor and client relations were 
not marred by financial considerations. The Law Society is there- 
fore to be congratulated on its view that the custom should be abro- 
gated, expressed In a memorandum to the Lord Chancellor in 


September, 1956,° and in its support of the Bill introduced by a ~ 


1 The Law oE Digest (1954), Vol. 1, Opinion of the Council No. 274. In 
‘the districts of 91 loca] Law Societies, the general custom appled; only in 17 
districts did the local custom diverge materially from the general custom. - 

a u T i Wee proved as a fact in Grissell v. Robinson (1886) 3 Bing. 


3 See the remarks cf the Lord Chancellor (Lord Kilmuir) as to the desirability ` 


of the general knpwledge of a custom: 210 H.L.Deb. 672 (July 7, 1968). 
4 Solicitors T~- ‘eration Orders, 1882 to 1958, Sched. I, Part 3. 
Bee ` Council of the Law Society, 1966-57, p. 82. 
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private member (a solicitor) with the Government’s blessing. Pro- 
fessional self-interest is not perhaps entirely absent, for a client’s 
irritation at the amount of a solicitor’s bill of costs is no doubt 
greater when it is not even the bill of his own solicitor. 

The meat of the Act is in section 1, which is terse enough to be 
set out in full: 


“ Notwithstanding any custom to the contrary, a party to a 

lease shall, unless the parties thereto agree otherwise in writing, 

be under no obligation to pay the whole or any part of any 
_ other party’s solicitor’s costs of the lease.” À 


= How far landlords are likely to exercise their right to insist, by 
express provision in the agreement or lease, on the tenant’s payment 
of their costs, is for the moment a matter of conjecture. Different 
views were expressed in the Lords’ debate by Lord Milner of Leeds 
and Lord Silkin, both solicitors of considerable experience.’ Pro- 
bably future practice will depend on the state of the market. As 
long as premises to let are in short supply, many landlords will 
probably .take advantage of their superior bargaining position to 
impose ‘‘ take it or leave it ”. terms on their tenants. But the great 
advantage of the new position is that it will no longer be such a 
eee premium. 

AUBREY L. Diamonp. 


ss Costs ’’ includes, inter alia, stamp duty: s. 2 (b). 
T Lord Silkin wished to prohibit ** contracting out.” 


REPORTS OF COMMITTEES 
Company Law REFORM IN IRELAND 


THE recent appearance of two reports of Departmental Committees, 
one emanating from Northern Ireland’ and the other from the 
Republic of Ireland,’ indicates that the revision of legislative provi- | 
sions governing companies is receiving attention in both of these 
jurisdictions. An examination of the statutory position in each case, 
indeed, reveals that reform is somewhat overdue. The existing law 
in Northern Ireland is contained in the Companies Act (N.I.), 1982 
(a local adaptation of the Companies Act, 1929), while the Republic 
of Ireland still relies on the Companies (Consolidation) Act, 1908. 

Comparison with the legal position in Great Britain is rendered 
difficult by the existence in Ireland of certain localised economic 
conditions which involve, in turn, special policy considerations. 
Since Northern Ireland is an integral part of the United Kingdom, it 
is natural that any projected reform in the law there should be 
framed with the object of preserving a high degree of uniformity 
with that of Great Britain. In addition, the amount of capital 
invested in companies registered in Northern Ireland is less than 
half that invested in Great Britain, with the result that the desire 
to attract British capital is an added deterrent against any depar- 
ture from the British system. 

Another factor conditioning any change in the law in Northern 
Ireland arises from the circumstance that a very large proportion 
of the available local capital is invested in private companies. Here, 
considerations of uniformity must be subordinated to local needs, 
and the conditions of investment in local companies must ke made 
sufficiently attractive to stimulate the local investor. In the past, 
says the Northern Ireland report, the public has become aware of 
the pitfalls that exist for the minority shareholder in private com- 
panies, and it recommends that any reforms must be carried out 
with a view to enabling ‘‘ investors to take a minority interest in 
& private company with a full assurance that the law would see that 
they received justice at the hands of their fellow members.”’ 

Despite the radically different constitutional relationship of 
the Republic of Ireland to the United Kingdom, simular policy 
considerations seem to prevail. The report on that jurisdiction 
admitted that company legislation should not depart *‘ too far in its 
general principles from company legislation in Great Britain and in 


1 Report of Departmental Committee on Company Law Amendment. [1959. 
Cmd. 398.] .M.8.0., Belfast. ‘ 

2 Report of the Company Law Reform Committee, 1958. (1958. Pr. 4623.] 
Stationery Office, Dubhn. 
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Northern Ireland,” in view of the fact that the encouragement of 
outside investors forms part of the avowed policy of the State. As 
in Northern Ireland, the number of public companies registered in 
the Republic is small,* and so there also the private company 
occupies a dominant position. The committee in the Republic was 
inclined towards the view that legislation respecting private com- 
panies should not ‘‘ merely in order to block possible but rare 
abuses °’ impose unnecessary restrictions or heavy expenses on the 
operation of such companies, and it believed that the system should 
be left as flexible as possible. 

The recommendations of both committees fall under two heads: 

First, certain fairly radical] alterations of the law, involving amend- 
ments in principle. Secondly, a large number of minor changes, 
, designed to bring the law in each jurisdiction into line with modern 
practice elsewhere. In a brief survey it is not possible to do more 
than to indicate the attitude of the committees towards certain 
questions falling within the first category. 


The ultra vires rule 


The Northern Ireland committee was prepared to accept the 
solution provided by the Companies Act, 1948, and did not comment 
further upon the doctrine. In the Republic, the question was given 
fuller consideration. After stating that the purpose of the doctrine 
had been “‘ largely defeated,” and that ‘‘ there is much in favour of 
the view that the doctrine should now be wholly abolished,” the 
committee reached the rather inconsequential conclusion that such 
a change ought not to be made, apparently on the ground that 
since a similar recommendation made by the Cohen Committee * had 
not been accepted in Great Britain, so it must be assumed that there 
were ‘‘ strong reasons °’ for such a decision. It was therefore con- 
cluded that the correct solution was that propounded in the 1948 
Act. 


Share capital 


Perhaps the most interesting recommendation in the two reports 
is that contained in the report from the Republic, advocating the 
introduction of shares of no par value. After indicating that the 
attribution of a nominal value to an ordinary share is misleading, 
. and marshalling the other arguments in favour of the change, the 
committee recommended that legislation should be passed to enable 
such issues to be made, but that it should not extend to shares 
which have a fixed dividend element or a fixed element of repayment 
of capital, or to shares which confer a right to both a fixed dividend 
and a participation in profits. Companies should be permitted to 
convert their ordinary shares having a nominal value into no par 


3'In 1956 the figures were: Public companies, 872; Private companies, 7,385. 
4 1045, Cmd. 6659, paras. 11, 12. 
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value shares, and vice versa; but no company should þe permitted 
to have ordinary shares of both types at the same time. 

It is interesting to compare this view with that expressed by the 
Cohen Committee,” to the effect that such a change might lead to 
over-elaboration of accounting and to possible fraud. Reference was 
made to the report of the Gedge Committee,® in 1954, and it is pos- 
sible that the Irish findings were framed with its conclusions in view. 


Subsidiaries 

The Northern Ireland committee, while feeling that all private 
companies should continue to be exempt from the obligation of filing 
balance sheets with the annual returns, considered that the pub- 
lished accounts of holding companies should disclose any information 
regarding associated private companies ‘“ which the shareholders or 
the public are legitimately entitled to receive.” It recommended 
the adoption of section 154 of the 1948 Act, modified to cover the 
case in which the share capital in a private company is held in 
equal parts by two public companies, thus preventing it being a 
subsidiary of either for the purpose of disclosure by means of group 
accounts. 

The committee in the Republic contented itself with recommend- 
ing the adoption of section 154, though it “‘ deplored its com- 
plexity.” Both committees were opposed to the dichotomy of 
“ exempt ”’ and ‘f non-exempt ”’’ private companies, principally on 
the grounds of the impossibility of constructing a workable defini- 
tion of either class. 


Directors 


Both committees agreed that the law regarding loans to directors 
was in need of modification. In Northern Ireland it was thought 
that section 190 of the 1948 Act should be adopted in the case of 
public companies, leaving the existing law unchanged in the case 
of private companies. In the Republic, on the other hand, the 
committee felt that the practice of making such loans was so 
frequent that its prohibition should not be advocated, being of 
opinion that “‘ elaborate provisions and safeguards which are easily 
evaded bring the law into disrepute.” The only possible safeguard, 
it was thought, was full disclosure in the accounts. 

The Northern Ireland committee wished to extend the provisions 
of section 188 of the 1948 Act to all companies, in connection with 
the election of directors, while the Republic would be content with 
its adoption without such extension. In addition, both committees 
concurred in the view that there should be a statutory limitation on 
the very wide indemnity possible for directors under the law as it 
existed in Great Britain prior to 1948. 


5 Ibid., paras. 17, 18. 
6 1064, Cmd. 9112. In particular, of. paras. 21-28. 
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The Northern Ireland committee made the interesting suggestion 
that section 178 of the 1948 Act, if adopted, should be modified in 
such a way as to preclude a company having a corporation as a 
director. Starting with the assumption that “a limited company 
has neither intelligence, discretion, a capacity to be punished nor 
a conscience,” the committee was strongly of the opinion that the 
responsibility of directors for wrongful acts contemplated by the 
Companies Acts is the responsibility of natural persons, and that it 
cannot ke discharged by the appointment of another body corporate 
as such director. The committee cited with approval a similar view 
expressed in the Final Report of the Company Law Amendment 
Enquiry Commission, 1947-1948, of the Union of South Africa,’ a 
document which it states it found ‘* most valuable.” 


Voting rights 

Here there was accord between the committees that changes are 
necessary. In Northern Ireland it was suggested that the right to 
appoint a proxy, in the case of a private company, should be con- 
fined to appointing another member or a solicitor or a person 
qualified to act as auditor. In the Republic, on the other hand, it 
was felt that a company should not be allowed to impose restric- 
tions on the persons who may be appointed proxies, and no reference 
was made to the undesirability of consequential disclosures to a 
stranger. 


Investigations 


The Northern Ireland committee gave detailed consideration to 
the scope of sections 172, 178 and 174 of the 1948 Act, with respect 
to the appointment of Board of Trade inspectors. It regarded these 
provisions “‘ as oppressive and out of tune with our own conception 
of the liberty of the individual,” and was emphatically opposed to 
their introduction into that jurisdiction. Dealing with the argu- 
ments put forward by the Cohen Committee è in favour of the dis- 
closure of the beneficial ownership of shares, it felt that they were 
unconvincing; in any event, nothing should be done which might 
impede the flow of outside capital into the Province. 


Oppression of minorities 

This important matter received comprehensive consideration by 
both committees. In the Republic the existence of the problem was 
recognised and, indeed, it seems to have a real significance.° There, 
the committee was content to recommend the adoption of section 
210 of the 1948 Act, without more. 


T The ‘' Millin Report.” 

8 1945, Cmd. 6659, para. 79. 

° Cf. Nash v. Lancegaye Safety Glass (Ireland), Ltd. (1956) 92 Ir.L.T.R. 11: 
a particularly good example of oppression. 
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In Northern Ireland, the matter was given closer examination. 
Taking the view that section 210 had proved to be ineffective, and 
that the cases which had been decided under it were of such a type 
that a winding-up order would have been made in any event,™” the 
committee thought that the principal defects emanated from the 
fact that (1) a petitioner in order to succeed under section 210 must, 
in reality, show that the facts would justify a winding-up, and (2) 
an order to wind up on the ground that it is ‘f just and equitable ”’ 
placed too heavy an onus on the petitioner, an onus of showing a 
lack of probity akin to fraud. Shareholders, it was said, are entitled 
to relief long before any such point is reached. 

The Northern Ireland committee recommended that the following 
draft section be enacted as the equivalent of section 210: 


“ (1) Any member of a company who complains that the affairs 
of the company are being conducted or the powers of the 
directors are being exercised in a manner oppressive to 
him or some part of the members (including himself) or in 
disregard of his or their proper interests as members of 
the company, may make an application to the court for 
an order under this section. 

(2) If on such application the court is of opinion that the com- 
pany’s affairs are being conducted or the powers of the 
directors are being exercised as aforesaid, the court may, 
with a view to bringing to an end the matters complained 
of, make such order as it thinks fit, whether directing 
or prohibiting any act or cancelling or varying any trans- 
action, or for regulating the conduct of the company’s 
affairs in future, or for the purchase of the shares of any 
members of the company by other members of the com- 
pany or by the company (and in the case of purchase by 
the company, for the reduction accordingly of the com- 
pany’s capital), or otherwise. 

(8) If the court is satisfied that the matters complained of 
cannot be brought to an end under the provisions of sub- 
section (2), the company may be wound up by the court.”’ 


This provision is probably an improvement on the equivalent 
section in the 1948 Act. Moreover, in the case of private com- 
panies, the Northern Ireland committee was prepared to extend its 
protection to include the personal representatives of a deceased 
member. Finally, it thought that possible adverse publicity with 
respect to private companies might be controlled by the making of 
suitable rules of court, providing for the hearing of such applications 
in chambers. 

V. T. H. Dezany. 


10 rh Scottish Co-operative Wholesale Society, Ltd. v. Meyer [1958] 8 W.E.B. 
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NOTES OF CASES 


NOVATION OF DEBTS AND THE CONFLICT oF Laws 


In Re United Railways of the Havana and Regla Warehouses, 
Ltd.’ the Court of Appeal (Jenkins, Romer and Willmer L.JJ.) 
affirmed the judgment of Wynn-Parry J.,? a note on which will 
be found in the March 1958 issue of the Modern Law Review.’ 
It is unnecessary to repeat the complicated facts of this case, of 
which a summary was given in the previous Note. On most points 
the court was unanimous, but Willmer L.J., dissenting in this 
matter from the majority, thought that the law of Cuba was the 
proper law of the contract, and also took a different view on the 
quantification of the claim for which the trustee could prove in 
the liquidation of the company. Despite the unanimity of the 
court on most of the essential points in issue, leave to appeal to 
the House of Lords was granted in view of the exceptional legal 
importance of this case, and it is understood that the appeal is 
now pending. Whatever its outcome, the decision of the Court of 
Appeal is an outstanding contribution to English private inter- 
national law and merits the closest attention of those interested 
in this subject. An attempt will be made here to draw the reader’s 
attention to what are submitted to be some of the most significant 
features of the case. 

(1) The principal question was whether the indebtedness of 
the English company to the Pennsylvania trustees had been 
discharged by compulsory statutory novation under the Jaw of 
Cuba. The court found as a fact—unanimously—that there had 
been no novation under the law of Cuba, the Cuban Government 
merely having undertaken an obligation to the company to 
discharge its liabilities. Hence, even if the discharge of the 
company’s obligation towards the trustee was governed by Cuban 
law qua lem situs or if (alternatively) Cuban law was, ar Willmer 
L.J. thought, the proper law of the contract between the company 
and the trustee, there was no novation of the debt. The decision 
of the court can, of course (apart from the question of the amount 
of the debt), be said to rest on this finding of fact, but it is 
sincerely hoped that the ‘* precedent purists’? will not, on this 
ground, dismiss as obiter dicta the important legal analysis and 
clarification contained in the joint judgment of Jenkins and 
Romer L.JJ. 

(2) To arrive at an answer to the question as to what law governs 
the substitution of a new for an old debtor under a contract, the 


1 [1959] 2 W T.R. 251; [1959] 1 All E.R. 214. 2 [1958] Ch. 724. 
3 21 M.L.R. 174. 
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court had to characterise this issue so as to fit it into the frame- 
work of the English conflicts rules, and it did so by means of a 
jurisprudential analysis. Wolff* was quoted to the effect that 
this substitution may be (as in Roman, English and French law) 
thought of as an extinction of an old debt coupled with the 
creation of a new one, or (as e.g., in German law) as an act of 
succession without change in the identity of the debt: in either 
case there is a notional ‘“‘ dichotomy ”’ of the act of substitution 
into an act of discharge and an act of entry of a new debtor (the 
latter, as the court thought, being governed by the law most 
closely connected with this act of ‘‘entry,’’ i.e., normally the 
law of the country in which the new debtor is domiciled or carries 
on business). The court was, however, concerned with the “ first 
limb ” of this act of substitution, i.e., with the discharge of the 
old debtor. In view of this jurisprudential analysis the question 
_ could be narrowed down: what law governs the discharge of a 
debt by novation? 

(8) The court accepted Dicey’s Rule” that the discharge of a 
contract is governed by its proper law and not by the lew situs 
of the debt or other chose in action which arises from the contract. 
In this respect there is no difference between “fa debt which has 
accrued due under a contract °?’ and “a contractual obligation to 
make a payment in futuro.’’* The Court of Appeal has thus given 
its authority to the rejection of a distinction which had been based 
on the obsolete system of forms of action.” Moreover, as Perry v. 
Equitable Life Assurance Society of the U.S.A.° shows, the proper 
law of the contract governs the discharge, whether such discharge is 
alleged to be based on an act of the parties or on an act of State. 
It is gratifying that the difficulty which had been created by the 
Russian bank cases*® has been removed by the Court of Appeal: 
that, e.g., Maugham J. in Re Russian Bank for Foreign Trade !° 
based his decision on the Russian situs of the debt can be explained 
from the fact that the relevance of the proper law was not argued 
before him and, moreover, as Jenkins and Romer L.JJ. said,?? the 
Russian bank cases ‘‘ were cases of so special a character as to 


4 Private International Law, 2nd ed. (1950), Para. 441, p. 458; see [1959] 2 

W.L.R., at p. 266. 

Conflict of Laws, Tth ed. (1958), Rule 155, p. 804. 

[1959] 2 W.L.R., at p. 268. 

See 21 M.L.R. 176. 

(1920) 45 T.L.R. 468. On the acne nis R. v. International Trustee [1987] 

A.C. 500; Mount Albert B. C. v. Australasian, eto., Lid. [1988] A.C. 224, 

P.C.; Re Helbert Wagg & Co., Ltd.'s Claim [1956] Ch. 328; National Bank 

of Greece and Athens v. Metlss [1957] 8 W.L.R. 1056; Adams v. National 
ank of Greece and Athens [1958] 2 Q.B. 69. 

Re Russian Bank for Foretgn Trade [1988] Ch. 745; Re Banque des Marchands 

de Moscou (No. 1) [1952] 1 All E.R. 1269; Re Bangus des Marchands de 

Moscou (No. 2) [1954] 1 W.L.R. 1108. Í 

10 [1883] Ch. 745. 

11 [1959] 2 W.L.R., at p. 271. 
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afford little guidance in the elucidation and application of private 
international law in general.” ” 


(4) The court thus also accepted the distinction between cases 
in which the title to a debt is in question and those which concern 
the existence or the content of the obligation. The first type of 
case, €.g., a case turning on the validity or effect of a transfer of 
a debt to a new creditor by operation of law,” is governed by the 
lew situs of the debt. The second type, e.g., a case of discharge by 
novation or—a matter also important in the present case in view 
of the Cuban legislation—of a moratorium, is governed by the 
proper law of the contract. This is the most important point in 
the case. The court went very far in considering the lex situs 
as the law governing assignments, further than warranted by 
earlier cases such as Lee v. Abdy ™* and Republica de Guatemala 
v. Nunez.?> But the crucial passage in the judgment of Jenkins 
. and Romer L.JJ. may perhaps be regarded as contemplating only 

involuntary assignments.** This is what they said ’’: 


‘‘There igs no true analogy between the two cases (of 
compulsory assignment and compulsory novation). The con- 
tractual right to receive payment of a debt is an item of 
property, that is to say, a chose in action. It can be trans- 
ferred by the creditor to a third party but the validity of the 
transfer necessarily depends upon the lew situs, because the 
courts of the country where the debt is have jurisdiction over 
the title to it. Novation, on the other hand, does not involve 
the transfer of any property at all, for . . . it comprises the 
annulment of one debt and the creation of another.’’ 


(5) Jenkins and Romer L.JJ. considered the law of Pennsyl- 
vania to be the proper law of the contract, the Philadelphia plan 
being essentially an American transaction, and Pennsylvania being 
the state with which the contract was most closely connected. 
Willmer L.J. emphasised that the trust agreement ** and the Cuban 
lease were closely linked together and he concluded that Cuba was 
the country with which the contract has its closest and its most 
teal connection. All the members of the court based their reason- 
ing on the so-called ** objective ’’ formulation of the proper law 


12 For the difficulties which the Court of Appeal has now removed see Dicey, 
Conflict of Laws, Tth ed. (1958), pp. 810-811, esp. note 38. 

13 New York Life Insurance Co. v. Public Trustee [1924] 2 Ch. 101, C.A.; Bank 
voor Handel v. Slatford [1958] 1 Q.B. 248—see esp. p. 257 (per Devlin J.); 
Jabbour v. Custodian of Israeli Absentee Propert [1954] 1 W.L.R. 189; 
Arab Bank Ltd. v. Barclays Bank (Dominion, Colontal and Overseas) Ltd. 
[1954] A.C. 495, at 584 (per Lord Reid), at 587 (per Lord Cohen). 

14 (1886) 17 Q.B.D. 809. 

15 [1927] 1 K.B. 669, C.A. 

16 See Dicey, supra, Rule 92, p. 558; and by contrast, Rules 89-91. 

17 [1959] 2 W.L.R., at p. 269. 

18 Willmer L.J. applied in fact a method of ascertaining the proper law similar to 

« that used in The Njegos [1936] P. 90. The writer has had the advantage of 
seeing a transcript of the judgments: this pomt does not come out in either 
the Weekly Law Reports (at p. 208) or in the All England Reports (at p. 246). 
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doctrine.“ Much more important: both Jenkins and Romer 
L.JJ.”° and Willmer L.J.’ expressed the view that if Cuban law 
was the proper law of the contract, any renvoi by that law to the 
law of Pennsylvania would be irrelevant. They agreed that ‘‘ the 
principle of renvoi finds no place in the field of contract ’’ ?? and 
that if Cuban law was the proper law, such law was the domestic 
law of Cuba and not its conflicts principles. The court dissociated 
itself from the often quoted obiter dictum of Lord Wright in Vita 
Food Products Inc. v. Unus Shipping Co., which has been inter- 
preted as supporting the doctrine of renvoi in contract. 

(6) Although it was not necessary to do so for the purpose of 
either ascertaining the situs of the company’s liabilities or for the 
determination of the proper law of the contract or for the purpose 
of deciding whether the rolling stock had by Cuban law been 
effectively transferred to the trustee, the court ew abundante 
cautela dealt with the question whether the rolling stock was 
“ movable ”? or “ immovable ’”’ property (or, as the court put it, 
per incuriam, it is respectfully submitted, ‘‘ personal ”? or ‘‘ real ” 
property, words which cannot possibly have any meaning in 
Cuba).“ The point of interest is that in deciding the question the 
court applied the domestic law of Cuba, being the lem sttus. 

(7) The alternative claims for damages by reason of conversion 
or breach of covenant not to assign were, as the court pointed out, 
academic. Nevertheless, the court considered them,”?* applying on 
the tort issue the law of Cuba which, of course, was both the 
lew situs and the lew loci delicti, and referring to that law to 
determine whether the trustee had acquired the right to immediate 
possession, which according to English law is a prerequisite for a 
claim in conversion.”® The covenant to assign could have been 
broken only if the agreement of lease was still in existence at the 
time of the alleged breach, which again depended on whether, 
according ‘to the proper law of the agreement, i.e., the law of 
Pennsylvania, the doctrine of ‘“‘ holding over” applied. There 
being no proof of Pennsylvanian law on this point, English law 
was applied, and the court held that the covenant had been 
broken.?’ ; 

(8) On the question of quantum, the court, affirming Wynn- 
Parry J., held that the trustee was entitled to prove for the sum 
total of the outstanding instalments of rental plus his expenses, 
or alternatively, for damages for conversion or breach of the 


19 [1959] 2 W.L.R. 278; [1959] 1 All E.R. 288, 246. 20 [1959] 2 W.L.R. 277. 

21 Tbid., p. 293. 

22 Words used both by Jenkins L.J. and Willmer L.J. 

23 [1939] A.C. 277, at p. 292. These are the words which Falconbridge, Selected 
Essays on the Conflict of Laws, 2nd ed. (1954), p. 404, called a * lapsus 
calami.” 

34 For the difference between the two distinctions, see Dicey, supra, pp. 498 et 
seq.: Cheshire, Private International Law, 5th ed. (1967), Chap. 14. ° 

25 [1959] 2 W.L.R. 278-281. 

26 See Dicey, supra, p. 952. 27 [1959] 2 W.L.R. 280. 
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covenant not to assign, but that, being a trustee, it had to limit 
its proof to the total amount for which it was still accountable 
to the certificate holders as cestuis que trust, i.e., capital, 
“premium and interest on the outstanding certificates, and its 
expenses. The court further held that, whereas, on the ‘f breach 
date °? or “due date ’”’ principle,” each instalment of rentals had 
to be converted into sterling at the rate of the date when it was 
due, the right of the certificate holders as cestuis que trust 
was not subject to the breach date rule. They were entitled to a 
dollar amount to be converted into sterling as at the date of the 
commencement of the winding up. This made a considerable 
difference in favour of the trustee, because of the develuation of 
sterling which had occurred many years after the last instalment 
had been due, but prior to the commencement of the winding up. 
The breach date rule was justified by the court on the old and, 
it is respectfully submitted, unconvincing ground that ‘‘ a contract 
to pay a sum in foreign currency is equivalent to a contract to 
deliver a chattel, and that failure to deliver it on the due date 
constitutes a breach of contract, for which damages must be 
assessed at the time of the breach,” ?° and it was emphasised that 
cestuis que trust, not claiming for breach of contract, are not 
affected by this, and are entitled to the full amount in the currency 
.in which their claims are expressed. Will the House of Lords 
take this cpportunity of overruling the breach date rule as applied 
to liquidated amounts due under contractr*® Willmer L.J. dis- 
sented on the quantification of the claim,** but his dissent did not 
refer to any point of general legal principle. It turned on factual 
features and on the procedural history of the case, an analysis of 
‘which would transcend the purpose of this Note. 
O. K.-F. 


A VARIATION ON THE THEME OF DONALDSON vu. DONALDSON ! 


In Stone v. Stone? the husband petitioner instituted proceedings 
(which were undefended) in England for a divorce on the grounds 


28 See Dicey, supra, Rule 177 (2) (a), p. 914. 29 [1959] 2 W.L.R., at p. 290. 
30 With regard to liquidated sums the point has never been decided by the House 
of Lords, although 1t has been decided by the Court of Appeal. The point was 
expressly left open for argument in the House of Lords ın the present case; 

[1959] 2 W.L.R. 288. 

31 Ibid., pp. 298 et seq. 

1 [1949] P. 868, noted by Lipstein (1949) 26 B.Y.I.L. 469. In this case 
rmerod J. (as he then was) held that an R.A.F. officer stationed in Florida 
during the lete war had acquired a domicile in that state: he liked the 
country and had arranged for his wifa and children to join him there, which 
they did. While he did not intend to leave the service at first, his views on 
this metter changed when he saw that his marriage was breaking up 
because he thought that a divorce would close the door to promotion. A 
further factor tending to establish a Flormda domicile was that he wished to 
* comply with the expressed desire of the American woman he ın fact married 
(after his wife had divorced hım in Flonda) not to leave the United States. 

2 [1958] 1 W.L.R. 1287. 
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of desertion. It was necessary for him to show that he was 
domiciled in England at the commencement of the suit in the 
light of the following circumstances: He had married a girl in 
England in 1950, when he still possessed his domicile of origm 
in the State of Ohio, U.S.A. At all material times he was a 
serving member of the United States Army, which he had joined 
in 1946. His first visit to this country, however, had been in 1944 
when he was in the merchant marine service. About a year after 
his marriage (whether he was stationed in England during this 
period the report does not make clear), the husband was posted to 
Korea, subsequently to Japan, and, in 1955, to Paris, where he was 
serving at the date of the proceedings. His wife had remained 
in England and, apparently, had deserted him in 1952.° From and 
after November, 1957, the husband spent his leaves from Paris in 
England at the home of the parents of an Englishwoman whom he 
wished to marry if he could obtain a divorce.‘ The husband had 
a room at that address; indeed, he had his own key to the 
premises and he kept his civilian clothes and other possessions 
there. His evidence was that in November, 1957, he had decided 
to remain in England for the rest of his life and not to return to 
America, and that he had ever since retained that intention. 
Moreover, he had spoken of this determination to three witnesses 
who were called, and he had also expressed the intention of buying 
a house in England when possible. 

It is, of course, at once apparent that the situation under review 
differs materially from that obtaining in the two post-war English 
cases on servicemen’s domicile, for in each of them the point at 
issue was whether the husband had acquired a domicile of choice 
in the country in which he was stationed. In this case, the 
husband was not stationed in England at any time material to 
the issue of his domicile; thus, as Collingwood J. rightly remarked 
in the course of the trial, the case presented features primae 
tmpressionis for an English court. The learned judge considered 


3 Accordingly, therefore, if the husband did not become domiciled in England 
until the end of 1957, the wife would have been domiciled in Ohio for the 
greater part of the three-year period immediately preceding the presentation of 
the petition. 

4 Cf. the position ın the Donaldson case (supra); the husband there in fact 
came badk to England because he found that his service career had not been 
jon in the way he had feared and his American wife had relented from 

er insistence on remaining m America 

58 Donaldson v. Donaldson (supra) and Crutckshanks v. Oruickshanks [1967] 
1 All E.R. 889. In the latter case a Scotsman born and bred had jomed a 
Scottish army regiment in 1945 and was stationed ın Scotland; on transfer to 
the R.A.O.C. ın 1949, he was poser to England, where he met and married 
an Hnghshwoman. They lived together ın England; in 1952 the husband 
deserted her and ın the following year was posted overseas. Wilmer J. (as 
he then was) held that her petition for divorce failed for lack of jumsdiction, the 
husband never having at any time acquired a voluntary residence in England. 
The case repays study since 1t contains e discussion of the Scots case Yellars*v. 
Sellars, 1949 8.0. 206. 

6 [1958] 1 W.L.R. at p. 1290. 
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the Donaldson case” at some length, citing this passage from the 
judgment of Ormerod J. (as he then was) °: 


** Counsel for the respondent must satisfy me that at the 
time of the divorce, which was in June, 1944, the respondent 
was not only residing in Florida but had made up his mind 
to reside there permanently and had thereby acquired a domi- 
cile of choice. The fact that his service duties would take him 
away from Florida for some considerable time—probably so 
Jong as he was serving—would not as I see it affect the matter 
so long as he was then living in Florida and had determined 
to continue to live there when he could; and I am satisfied 
having heard his evidence that this is what he did.” 


Collingwood J. accepted the evidence that in 1957 the husband 
conceived the desire to remain in this country and formed the 
intention to settle down here permanently, and stated himself to be 
satisfied that this intention had persisted since that time, and 
that the husband would be living here permanently had not his 
service commitments restricted his residence here to the periods 
of his leave. His Lordship, accordingly, considered the case to be 
covered by the Donaldson ° decision ‘‘ because it seems ... that 
once it is held that a domicile of choice can be acquired by a 
person in a country in which his residence is enforced, and from 
which he may be removed at any time, then, a fortiori, he can 
acquire such a domicile elsewhere.”’ 1° 

The learned judge proceeded to discuss the South African 
. decision, Baker v. Baker,*! cited in Dicey’s Conflict of Laws,” 
for the proposition that a serving member of the armed forces can 
acquire a domicile of choice in a country other than that in which 
he is stationed so long as he has established the necessary residence 
and formed the necessary intention. In that case, an Indian Army 
officer had decided in 1989, when in England, that he would settle 
in South Africa; he was recalled to the colours in India before he 
could leave England for South Africa, but, in 1948, he had spent 
three weeks’ leave with his wife (who had gone there after he had 
left England **) in Cape Town. This occasion was the husband’s 
first visit to South Africa, although he spent a further leave there 
in 1945. It must, however, be noted that, possibly like the 
petitioner in the Stone case,’* the husband had at no time been 


T Supra. 8 [1949] P. at p. 365. 
9 Supra. 


10 [1958] 1 W.L.R. at p. 1200. 

11 bi 048) App.D. 708. e case is thus pre-Donaldson (supra). 

12 7th ed., p. 108. 

It might be possible to argue that where a wife is sent on ahead to set up a 
home for the family in a new country or State, and the husband is to follow 
later, the husband becomes domiciled in the new country or State as soon as 
the wife arrives there. This contention was upheld in Bangs v. Inhabitants o 
* Brewster (1878) 111 Mass. 382 and in Burkhardt v. Burkhardt (1987) 8 W.W. 

Harr. 492; 198 A. 924, but was rejected in Hart v. Horn (1867) 4 Kan. 282. 
14 Supra. 
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stationed in the country of his alleged new domicile. On these 
facts, the Appellate Division of the Supreme Court of South Africa 
held that, as the evidence showed that the husband arrived in 
Cape Town with the intention of making his home there, he was 
domiciled in Cape Province despite the fact that he knew he would 
normally be absent therefrom during the continuation of 
hostilities. His Lordship then stated 15: ‘* In the present case it is 
true that at the time when the husband first formed the final and 
deliberate intention to abandon his domicile of origin and establish 
& new one in this country, he was here as a soldier on leave. That 
is, of course, an element to be taken into consideration in deciding 
whether he did in fact firmly decide to make his home here. But 
accepting, as I do, that he then formed that intention, then the 
character and duration of his residence here becomes immaterial— 
see Bell v. Kennedy.” ° 

Accordingly, the husband was held to be domiciled in England 
and, the desertion being proved, a decree nisi was granted. This 
result is to be welcomed as bearing out the statement of Willmer 
J. (as he then was)*’ that ‘‘ there is no doubt that in the more 
recent authorities a more liberal attitude towards the question 
of the acquisition by serving soldiers of a domicile of choice had 
developed.” 

The case under review may be usefully compared with Re 
E. R. Smith, decd.,’* which just falls the other side of the line. 
A Scotsman had left his domicile of origin in Scotland and enlisted, 
at the age of eighteen, in the Army; in due course he married 
an English girl and, a few years later, obtained his discharge 
and pension. He then obtained a post as canteen steward to a 
regiment stationed at Hounslow, the place where he had married 
his wife and where he told her he wished to be buried. He 
followed his regiment to Scotland and Ireland; in 1895 he died 
whilst the regiment was quartered in Dublin. He had had a 
banking account at Leeds during the last six years of his life. 
Chitty J. refused to hold the man to have died domiciled in 
England, pointing out that ** “he never bought a house or estab- 
lished himself in any way except so far as related to his business, 
which was an itinerant one. A man who had actually made his 
choice and fixed his abode would not merely say he would so do, 
but would say that he had done so. What was required to show 
that a new domicile had been acquired was permanent and fixed 


15 [1968] 1 W.L.R. 1290. 

1e (1868) L.R. 1 Sc. & Div. 807; doubtless his Lordship had in mind Lord 
Chelmsford’s statement (at p. 819) that ‘‘it may be conceded that if the 
intention of permanently residing in a place exists, a residence in pursuance 
of that intention, however short, will eetablich a domiale.” 

17 In Crutckshanks v. Crusckshanks [1957] 1 All E.R. at p. 891. 

18 (1896) 12 T.L.R. 228. ° 

19 Ibid., at pp. 228-224. This would, it is submitted, constitute a faultless 
ratto today of Re Macreight (1885) 80 Ch.D. 165. 
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intention and actual residence.” Although this decision might at 
first sight cause one to think that it exemplifies the unwillingness 
of our courts to hold that a man had lost his domicile of origin, a 
moment’s reflection will lead to the realisation that it is perfectly 
correct—the deceased never had so much as a pied à terre in any 
of the countries in which he resided in his camp-following capacity. 
In our case, the American soldier, animo et facto, had made 
England the hub of his existence. 
P. R. H. WEBB. 


Proor oF Forrian Law 


Cuoice of law problems in the English conflict of laws are now dis- 
cussed at a high level of sophistication. It is paradoxical to note 
therefore that the practical application of the chosen solution 
depends on the much less sophisticated idea that foreign law is a 
fact, readily capable of ascertainment with a high degree of preci- 
sion. Reflection suggests, however, that English law is unlikely to 
be alone in having unsolved problems, on which no single person, 
however learned, can speak with confidence, and experience shows 
that often it is less difficult to choose the appropriate law than to 
discover its content. 

The trial judge called upon to discover the foreign rule may be 
presented with many difficult problems. Where there is only one 
expert witness he has little choice but to accept his evidence, even 
though he may regard it with suspicion’; unless, indeed, it is so 
improbable that he can find that no system of law could so hold.* 
Where there is a conflict of opinion between the experts the judge 
may be faced with the frightening task of settling a question as yet 
unsettled by the lew causae.’ 

Where the parties lead no evidence the judge is left with no 
option but to apply English law. He cannot take judicial notice of 
foreign law, though in Saxby v. Fulton * Bray J. took judicial notice 
that roulette was not illegal in Monte Carlo—a procedure condemned 
as heretical by Cheshire * but cited without apparent disapproval by 
Dicey *; nor can he follow previous cases in which the same point of 
foreign law has been considered.” Such a rule has an obvious 
tendency to produce arbitrary and artificial results and it is interest- 
ing to note that in the recent case of Re Sebba* Danckwerts J. 


1 See, 6.g., Been J. in Re Banque des Marchands de Moscou [1957] 8 
W.L.R. 687, at 647. 

2 Buerger v. N.Y. Iafe Assurance Co. (1920) 96 L.J.K.B. 980, 941. 

3 See, ¢.g., Wynn-Parry J.'s struggle with Spanish notions on renvoi in Re Duke 
of Wellington [1947] Ch. 706. 

4 [1909] 2 K.B. 208, 211. 5 p. 120. 

€ p. 1108. 

7 See, e.g., Re Marseilles Extension Railway and Land Co. (1885) 80 Ch.D. 
598: Lazard Bros. v. Midland Bank [1933] A.C. 289. 

4 [1968] 3 W.L.R. 606; [1958] 3 All E.R. 398. 
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disregarded it. In this case the testator died domiciled in England 
but owning shares in Canada and elsewhere. Dominion and Pro- 
vince of Ontario succession duties were paid on these shares in 
Canada. The substantive question was whether such duties were 
to be paid out of the residue of the estate or out of the specific 
legacies. This in turn involved a finding as to the nature of the 
Dominion and Ontario succession duties. No expert evidence was 
led on this question and according to the established rule Danck- 
werts J. should accordingly have treated these duties as being of 
the same nature as English duty. However, the nature of Dominion 
succession duty was considered in Re Goetze,” where expert evidence 
had been given, the effect of which was summarised by Jenkins L.J. 
After reading this summary Danckwerts J. observed: “‘ I think that 
T am entitled to take that as a fair statement of the nature of the 
Dominion Succession Duty.” Similarly, no evidence was led as to 
the nature of Ontario Succession Duty, but counsel provided the 
court with a copy of the Ontario Succession Duty Act, which Danck- 
werts J. considered. This appears difficult to reconcile with the rule 
that foreign law cannot be proved merely by putting the text of a 
foreign enactment before the court.*° As a practical solution one 
may sympathise with the course taken by the learned judge, 
especially since he was dealing with common law systems whose 
concepts and techniques are basically the same as those of English 
law, but it would be of interest to know why he thought himself 
entitled to adopt it. 
M. P. Furmston. 


CONFLICT oF Laws—RECOGNITION OF FOREIGN Divorce DECREES 


Ir is often true that decisions which occupy the attention of the 
layman do not hold an equal interest for the lawyer, in that they 
rarely contain rulings on points of legal significance. The recent 
case of Mountbatten v. Mountbatten,’ while arousing considerable 
interest outside the profession, does not lay down any new prin- 
ciples regarding the recognition of foreign divorce decrees. Never- 
theless the judgment of Davies J. provides a clear exposition of the 
rules applicable in this sphere of the law. i 

The facts can be shortly stated. The parties, who both remained 
domiciled in England throughout the proceedings, married in the 
United States in 1950. Two years later the husband returned to the 
United Kingdom, where he continued to reside during the relevant 
period. The wife remained in the United States. In December, 
1952, she commenced a petition for separation in the Supreme Court 
of New York. Interlocutory proceedings in this suit lasted until 


® [1953] Ch. 96. . 
10 Buerger v. N.Y. Life Assurance Co. (1920) 96 L.J.K.B. 930, 940. 
1 [1959] 1 All E.R. 99; also reported [1959] 2 W.L.R. 128. 
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May, 1954, when the action was discontinued, the wife now present- 
ing a petition for divorce in a Mexican court. This was filed on 
- May 21 and a decree pronounced in favour of the wife the following 
day. The court assumed jurisdiction on the grounds that the 
petitioner was resident in Mexico, although she had only been 
present in the jurisdiction for twenty-four hours, and also because 
both parties submitted to the jurisdiction. A Mexican lawyer 
represented the husband during the proceedings, acting under a 
power of attorney executed in London. The present action was 
instituted in England by the husband for a declaration that the 
Mexican decree had extraterritorial effect, and would be recognised 
here. 

It was clear that since the present petitioner was domiciled in 
England, and thus the wife was also, the decree could not be recog- 
nised on the well-established principle that it was a decree of the 
court of the domicile. Yet an ingenious argument was suggested 
by counsel that it could be recognised by a union of two exceptions 
to the domicile principle of recognition. Travers v. Holley? and 
the subsequent line of cases following that decision are clear, that 
where a wife has been resident three years in a country, a decree 
of the courts of that country will be recognised in England, despite 
the fact that it was not a decree of the court of the domicile. 
‘Armitage v. Att.-Gen.® establishes that if the court of the domicile 
recognises the decree, then it will be recognised in this country, 
again despite the fact that it was not actually pronounced by a court 
of the domicile. The wife in this case had been resident in New 
York for three years, and had she obtained a decree there it would 
undoubtedly have been recognised in England, following Travers v. 
Holley. It was shown by the testimony of expert witnesses that the 
New York courts would have recognised the Mexican decree; had 
the wife been domiciled in New York an English court could have 
recognised the decree on the authority of Armitage v. Ait.-Gen. It 
was argued in Mountbatten v. Mountbatten that if the courts of 
the country where the wife has been resident three years recognise 
the decree, then it also should be afforded recognition in England, 
even though it was given by the courts of a third State, where the 
petitioner was not domiciled. This was the position in the present 
case, but Davies J. declined to accede to this proposition, dismissing 
it as “©... a wholly illegitimate extension of the principle of comity 
on which Travers v. Holley and the subsequent cases turn.” * 

In reaching this conclusion the learned judge surveyed at length 
the general principle behind the recognition of foreign divorce 
decrees. Ever since Le Mesurier v. Le Mesurier® it has been the 
rule that only the decrees of the courts of the domicile will be recog- 
nised, and even the statutory exceptions to this seek to preserve as 


2 [1953] 2 All E.R. 794. 3 [1906] P. 185. 
4 [1959] 1 All E.R. 99, 118. 
5 [1895] A.C. 517. 
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far as possible the conception of domicile as a basis for recognition. 
This is particularly true of section 18 (1) (a) of the Matrimonial 
Causes Act, 1950, the effect of which is notionally to continue the 
English domicile of a wife for the purpose of the proceedings, while 
section 18 (8) of the same Act is also significant in this connection:° 
The Travers v. Holley exception is of a similar nature, being another 
inroad on the old common law principle of recognition. In Davies 
J.’s opinion such inroads should ke restricted as far as possible; 
citing his own words in Dunne v. Saban’ he says: ‘In my judg- 
ment the observations in Travers v. Holley merely decide that this 
court will recognise the right of other (foreign) courts to encroach 
on the principle only to the extent to which it also does.”?* The 
case before him, viewed in this light, presented no difficulties. The 
present decree did not come within the domicile principle of recogni- 
ton, or an established exception to it, and therefore could not be 
recognised. Any other decision would necessarily be a further 
encroachment on the established rule, and be entirely unwarranted 
on the present state of the authorities. 

In dealing with the Travers v. Holley and Armitage v. Att.-Gen. 
exceptions Davies J. makes some interesting points. Referring to 
the former he states: “It is right that I should mention that 
counsel for the Queen’s Proctor expressly desired to keep open for 
future argument in the appropriate place the question whether 
Travers v. Holley was rightly decided.” ° Of Armitage v. Att.-Gen. 
Davies J. expresses an opinion which has been voiced before, that 
it 1s doubtful whether the actual decision in that case justified the 
proposition it is normally cited for—‘*... a more accurate state- 
ment of the effect of that case would be that our courts will 
recognise a decree of divorce which is recognised as valid by the 
court of the husband’s domicile as having been pronounced by a 
court in the jurisdiction of which the wife had obtained a separate 
domicile.’’ 1° 


Perhaps the most interesting feature of the case is that the 
practice of the foreign court in permitting collusion was held to be 
irrelevant.** This is supported by Bucknill J. in Crowe v. Crowe." 
The only ground on which such a decree could be attacked would be 


6 ‘*. , . the issues shall be determined in accordance with the law which would 
be applicable thereto if both parties were domiciled in England at the time of 
the proceedings.” 

[1954] 8 All E.R. 686, 592. 

[1959] 1 All E.R. 99, 117. 

Ibid., at 115. And see Blackburn in (1954) L.Q.R. 471, where it is shown that 

that case appears contrary to Shaw v. Gould (1368) L.R. 8 H.L. 55, and 

Warden v. Warden, 1951 5.C. 508, not cited in Travers. 

70 [1959] 1 All E.R. 99, 115. For similar remarks, see 17 Transactions of the 
Grotius Soctety, pp. 131 and 184. Dr. Morris criticises the decision strongly— 
(1946) 24 Can B.R. 78, and ıt only appears to have been directly followed once 
in England—Clarke v. Clarke (1921) 87 T L.R. 815. 

11 [1959] 1 All E.R. 99, 104, citing 7 Halsbury (8rd ed.), para. 208. ; 

13 [1987] 2 All E.R. 723, 725, citing Gorell Barnes P. in Bater v. Bater [1906] 
P. 209. 


ons 
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if it could be shown to be contrary to natural justice, thought 
Davies J. This latter proposition would appear to be supported by 
Sachs J. in McAlpine v. McAlpine, but it is interesting to note that 
Dr. Morris “* dissents from this view, and holds that even where 
the respondent did not have notice of the foreign proceedings a 
decree could still be given recognition in England.’ 

In conclusion Davies J. stated that any inconvenience the parties 
may have suffered was due to the fault of their advisers, as had the 
decree been obtained by the wife in New York it would have been 
recognised here. Alternatively, either party could have petitioned 
in England. A possible factor preventing this course may have 
been that the grounds relied on may not have been thought sufficient 
to support a petition in either New York or this country. 


MICHAEL J. HIGGINS. 


Hicu TREES IN NEW ZEALAND 


APPLICATION of the principle, considered in Central London 
Property Trust, Ltd. v. High Trees House, Ltd.! and Combe v. 
Combe,’ by McGregor J. in P. v. P., was noted in this journal 
last year.* Equitable estoppel has more recently been submitted 
to a reconsideration by the New Zealand Court of Appeal in 
Commissioner of Inland Revenue v. Morris.’ 

A mother transferred a debenture to her son by deed, and the 
son covenanted to pay his mother £125 every six months during 
her life “ except in so far as for any specific half-year the said 
[mother] shall waive payment.” The mother orally waived each 
of the first ten instalments, and later by deed confirmed the waiver 
of £1,250. She having died, it was material for death duty 
purposes to decide whether the oral waivers were legally effective. 

Gresson P., giving the judgment of himself and Cleary J., held 
that (apart from any question of equitable estoppel) it was not 
competent for the parties to a deed “‘to provide in a manner 
which would be legally effective that what the law has laid down 
as essential could in their particular case be dispensed with.” ° 
In other words, having decided that this one purported to do so, 
they held that a deed could not provide for its own parol variation 
without consideration. Turning then to the High Trees doctrine, 


13 [1957] 8 All E.R. 184, 189 and 140. 

14 Dicey (7th ed.), p. 806. 

15 The same learned author elaborates this view in 20 B.Y.I.Ju. 288 at 285, 
where the cases are discussed in detail. Dr. Cheshire appears to support the 
contrary position—P.J.L. (5th ed.), pp. 643-644. 

1 [1947] K.B. 180. 

2 [1951] 2 K.B. 215. 

3 [1957] N.Z.L.R. 854. 

4 21 M.L.R. 185. 

5 [1968] N.Z.L.R. 1126. 

6 [1958] N.Z.U.R. 1134. 
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they reviewed the authorities and came up against the question 
agitated in the note on P. v.. P., namely, whether, before the 
estoppel operates, the defendant must show that he has altered 
his position in reliance on the waiver in some other way than 
merely not paying money he would otherwise have paid. The 
learned Judges came to the conclusion that he must. They said: 
“ The essence of the doctrine is that a person is not permitted 
to enforce legal rights when it would be unjust that he should be 
allowed to do so, having regard to the dealings which have taken 
place between the parties. But those dealings must amount to 
one party having been led by the attitude of the other to alter 
his own position.” ” That not having happened here, there was 
no equitable estoppel. 

The majority thus followed the general tendency è to get away 
from the implications of the judgment of Denning J. in the High 
Trees case itself, back to the earlier formulations in Hughes v. 
Metropolitan Ry.” and Birmingham and District Land Co. v. 
L. & N. W. Ry.*° This is a regrettable and unnecessary move- 
ment. The test for the application of an equitable principle should 
be what is equitable in the particular case. It would usually be 
inequitable to enforce a promise on whose informal and gratuitous 
release or diminution the defendant had relied by altering his legal 
position. It would usually be equitable to enforce a promise, 
notwithstanding an informal and gratuitous release or partial 
release, if the defendant had done nothing (beyond omitting to 
pay in full) in reliance on the release. But not always. Room 
for manoeuvre could be left for those cases where enforcement 
in full of the original obligation becomes inequitable, despite the 
absence of detriment to the defendant; in this particular case, by 
holding that there was not only no alteration by the defendant 
of his legal position in reliance on the oral waiver, but also no 
other factor making it inequitable to disregard that waiver. 

North J. agreed with the majority as to the result, but on the 
narrow ground that the original deed did not, on its true con- 
struction, contain a covenant that the payments could be waived 
by parol, any rule of law to the contrary notwithstanding. The 
learned judge said that if he was wrong as to that, and that the 
interpretation made by his brethren was right, he would not be 
“* quite as sure as they are that the doctrine of equitable estoppel 
could not be invoked, if indeed the common law would not 
recognise such a covenant.” 1! He thought it could be argued that 
“ the debtor could show a detriment arising from the circumstance 


7T [1958] N.Z.L.R. 1186. 
s Bee, e.g., Tool Metal Manufacturing Oo., Lid. v. Tungsten Electric Co., Ltd. 
[1955] 1 W.L.R. 761. 
® (1877) 2 App.Cas. 489. 
10 (1888) 40 Ch.D. 268. 
11 [1958] N.Z.U.R. 1187. 
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that his creditor had assured him in positive terms in a solemn 
deed that an oral release would suffice.” 1? 

Greater precision in equitable doctrines is always to be wel- 
comed, but not when it excludes relief from inequitable obligations 
in future unforeseen circumstances. 

L. A. SHERIDAN. 


Fam Wear snp Tear: Tae Last Worp? 


UnpbeEr the provisions of the First Schedule to the Rent Act, 1957, 
the “rent limit ” of premises which remain rent controlled depends 
on the respective repairing obligations of the landlord and tenant. 
In Regis Property Co., Ltd. v. Dudley ' the county court judge, in 
considering the effect of the tenancy agreement of a flat in Chelsea 
Cloisters, came to the conclusion that the cost of repairs was shared 
about equally between the landlords and the tenant. The decision 
on this point was affirmed by the Court of Appeal, and the House 
of Lords, by a majority, now dismissed the landlords’ appeal. 

The decision turned largely on the interpretation of the Rent 
Act, 1957, but the case is likely to remain a leading authority, long 
after the Rent Act has been repealed, on a subsidiary question 
which most of their Lordships thought could make little difference 
to the result of the case. 

The tenant had covenanted to keep the interior of the flat “in 
good and substantial repair . . . (fair wear and tear excepted).”? 
Until recently the leading case on the exception in brackets was 
Taylor v. Webb, but as a result of the attempt by the Court of 
Appeal in Brown v. Davies* to overrule the earlier decision it 
became difficult to be sure what the law was. The House of Lords 
has now unanimously spoken in favour of overruling Taylor v. 
Webb; perhaps the last word has been said and the words will 
henceforth have a known and certain meaning. 

It will be recalled that in Taylor v. Webb the effect of the clause 
was virtually to negative the preceding covenant to repair in 
ordinary use of the premises, limiting its application “to such 
matters as wilful damage, and fire, floods and other extraordinary 
events.”’* Their Lordships have now reinstated the judgment of 
Talbot J. in Haskell v. Marlow,” who said: 


“ Reasonable wear and tear means the reasonable use of the 
house by the tenant and the ordinary operation of natural 


12 [1958] N.Z.L.R. 1188. 1 [1958] 3 W.L.R. 647; [1958] 3 All E.R. 491, H.L. 

2 [1987] 2 K.B. 283, C.A. 

3 [1958] 1 Q.B. 117; [1957] 8 W.L.R. 818; [1957] 3 All E.R. 401; noted at 
+088) 21 M.L.R. 202, where the facts of Taylor v. Webb and Haskell v. 
Marlow, referred to ın this note, are summarised. The Court of Appeal has 
again distinguished Taylor v. Webb, on another point, in Holiday Fellowship, 
Ltd. v. Hereford [1959] 1 W.L.R. 211; [1959] 1 All E.R. 483. 

4 Megarry and Wade, The Law of Real Property, p. 634. 

5 [1928] 2 K.B. 45, D.C., at p. 58. 
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forces. The exception of want of repair due to wear and tear 
must be construed as limited to what is directly due to wear 
and tear, reasonable conduct on the part of the tenant being 
assumed. It does not mean that if there is a defect originally 
proceeding from reasonable wear and tear the tenant is released 
from his obligation to keep in good repair and condition every- 
thing which it may be possible to trace ultimately to that defect. 
He is bound to do such repairs as may be required to prevent 
the consequences flowing originally from wear and tear from 


producing others which wear and tear would not directly - 
produce.”’ l i À 


In that case Salter J. took a rather different view, equating the 


‘6 reasonable’ in ‘‘ reasonable wear and tear” to ‘‘ reasonable in . 


amount.” ë In preferring Talbot J.’s judgment, the House has 
shown that Taylor v. Webb was wrongly decided, but that Brown 
v. Davies, where the Court of Appeal criticised Taylor v. Webb, 
was probably also wrong on this point. 

In Brown v. Davies” the tenant had agreed to keep the interior 
of a bungalow “‘clean and in good repair and condition and 
decorated except as to dilapidations or damage resulting from 
‘reasonable wear and tear. .. .° The facts were that “‘ at least five 
years had passed since any decoration had been carried out; the 
entrance hall was not in good condition, with plaster cracks in the 
ceiling; the plaster in the kitchen was badly cracked at the side of 
the grate, and the paintwork was fair; the back kitchen showed 
flaking on the walls; the bathroom walls were dirty and the ceiling 
flaking; the bedroom showed slight signs of damp, with tarnished 
decoration; in the sitting-room the paper was peeling and the ceiling 
was cracked in three or four places.” è In expressing the view that 
the tenant was not protected by the ‘‘ reasonable wear and tear ” 
exception, the Court of Appeal were clearly following the line of 
thought of Salter J. rather than Talbot J.,° except possibly in 
respect of the slight signs of damp in the bedroom, to which no 
special reference was made. The facts given may profitably be 
compared with Lord Denning’s description of the effect of a fair 
wear and tear clause *°: 


‘It exempts a tenant from liability for repairs that are 
decorative and for remedying parts that wear out or come adrift 
in the course of reasonable use, but it does not exempt him 
from anything else. If further damage is likely to flow from 
the wear and tear, he must do such repairs as are necessary to 


6 ‘To bring dilapidations within the protection of such an exception .. . I think 
that two things must be shown: first, that the dilapidations for which exemp- 
tion 1s claimed were caused by normal human use or by the normal action of 
the elements, and, secondly, that they are reasonable in amount. . . .''—[1928] 
2 K.B., at p. 57. . 

T Note 8, above. 

8 Per Lord Fvershed M.R. [1958] 1 Q.B., at p. 127. 

°% In Haskell v. Marlow, above. 

10 [1958] 8 W.L.R., at p. 674; [1958] 8 All E.R., at pp. 611-512. 
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stop that further damage. If a slate falls off through wear and 
tear and in consequence the roof is likely to let through the 
water, the tenant is not responsible for the slate coming olf but 
he ought to put in another one to prevent further damage.” 


It is never easy to apply abstract rules to concrete cases, and it 
is likely that in the years to come we shall see more reported deci- 
sions on the effect of the clause on particular facts. We must, 
however, be grateful that so soon after the doubts raised by Brown 
_v. Davies ** conveyancers have an authoritative statement of the 
law to guide them. 

AUBREY L. Drumond. 


AMENDMENT OF PLEADINGS 


CONSIDERATIONS of space made it necessary to omit from my note? 
on the decision at first instance in G. L. Baker, Ltd. v. Medway 
Building & Supplies, Ltd.,* a section in which I ventured to 
criticise the refusal of the learned judge in that case to permit 
the defendant company to amend its defence. It seems, therefore, 
appropriate that I should write to applaud the welcome reversal 
of the decision on that point by the Court of Appeal.* This case 
should not be dismissed, even by the academic lawyer who is 
sometimes accused of disregarding such matters, as dealing merely 
with pleading or practice. Indeed, it is clearly of greater practical 
importance in ensuring that the law achieves justice than many 
decisions cn the substantive law, and I would respectfully commend 
the attitude taken by all the members of the Court of Appeal to 
the problem involved. It is highly satisfying that this court has 
reaffirmed the liberal interpretation of the appropriate rule ‘—as 
expressed, for instance, in the classic passages cited in the Annual 
Practice setting out the general principles which should be adopted 
as to when leave to amend should be given. These are the state- 
ments of Bramwell L.J.°: “‘ My practice has always been to give 
leave to amend unless I have been satisfied that the party applying 
was acting mala fide, or that, by his blunder, he has done some 
injury to his opponent which could not be compensated for by 
costs or otherwise,” and that of Brett M.R.*: “. . . however 
negligent or careless may have been the first omission and however 
late the proposed amendment, the amendment should be allowed 
if it can be made without injustice to the other side. There is no 
injustice if the other side can be compensated by costs.” 


~ 


1 See, too, R. E. Megarry, Q.o. (1958) 74 L.Q.R. 88. 

1 22 M.L.R. 87. 

23 [1958] 1 W.L.R. 1216; [1958] 2 AN E.R. 582. 

3 [1953] 1 W.L.R. 1216 at p. 1225; [1958] 8 All E.R. 540. 

4 RB.C., Ord. 28, r. 1. 

ë In Tildersley v. Harper (1878) 10 Ch.D. 898 at p. 896. 

e In lee dag & Co. V. Commercial Union Association (1883) 82 W.R. 262 at 
p. 268. 
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Obviously, the injury or injustice to the opponent referred to 
does not, and could not, mean or include the possibility that the 
amendment may result in the defeat of an opponent who might 
have anticipated victory on the original pleadings. A man cannot 
justly complain if an unmerited advantage of this kind is taken 
away from him. The sort of case where amendment would, 
however, properly be refused on the ground of injury or injustice, 
is where a plaintiff sought thereby to set up a fresh claim in respect 
of a cause of action which, since the issue of the writ, had become 
barred by the Statutes of Limitation.’ 

It is easy to see that the art of drafting pleadings may, to 
some minds, exert a fascination similar to that of a game of 
chess, where one false move may lead irrevocably to disaster, 
and where quarter is neither given nor spared. Pleading, however, 
is neither a game to be played rigidly according to the rules, nor 
yet an exercise in logical expression for lawyers, but nothing more 
nor less than a means of clarifying the issues in dispute between 
the parties. Something would be at fault if the lay litigant were 
to be penalised to the extent of losing his rights altogether by 
some technical slip or mistake on the part of his lawyer in this 
preliminary stage of ascertaining what are the real points in 
dispute, at any rate when the slip or mistake is capable of remedy 
without any injustice to his opponent. That this is the true view 
may, it 1s submitted, now be regarded for practical purposes, as 
finally established by the Court of Appeal decision in the Baker 
case, approving earlier, similar decisions. In giving the leading 
judgment, Jenkins L.J. made it clear that, in his opinion, the 
trial judge in that case had erred in principle in refusing the 
amendment where the result was that *‘ the real matter in issue 
between the parties would not be decided, for the case would 
proceed on an assumed state of facts which, more likely than not, 
was wholly at variance with and bore no relation to the true facts 
of the case.’’*® Elsewhere in his judgment he said: “. . . it is a 
guiding principle of cardinal importance on this question that, 
generally speaking, all such amendments ought’ to be made ‘ as 
may be necessary for the purpose of determining the real ques- 
tions in controversy between the parties.’’’*° This principle was 
followed, even though it involved overcoming the well-known 
reluctance of the Court of Appeal to disturb the exercise of a 
discretion vested in the trial judge.** 


T See Weldon v. Neal (1887) 19 Q.B.D. 304; Steward v. North Metropolitan 
Tramways (1885) 16 Q.B D. 178. 

8 [1958] 1 W.L.R. at p. 1286; [1958] 8 All E.R. at p. 549. 

® The relevant rule (R.8.C., Ord. oa r. 1) uBes the word ‘‘ shall ’’; but Jenkins 
L.J. did not read this as mea atory in all circumstances. 
ee 1 W.L.R., at p. ae, ara 8 All E.R., at p. 546. The citation is 
rom R.8§.C., Ord. 28, r. 


11 ee especially per Tomer L.J. [1958] 1 W.L.B., at p. 1289; [1958] 8 All 
E.R., st p. 552, 
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It may be observed that a similar point has arisen in other recent 
eases. Shortly before the Baker case a liberal interpretation of 
the rule had been supported by the Court of Appeal in Nelson v. 
Nelson," though this decision does not appear to have been 
referred to in the later case. Another recent case was City and 
Westminster Properties (1934), Ltd. v. Mudd,™ where, in a landlord 
and tenant case, the judge permitted an amendment to the 
defendant tenant’s pleadings which enabled him to rely success- 
fully on the principle of Re William Porter & Co., Ltd.™ 

Further, it is satisfactory to see that Warner v. Sampson,” 
another recent case in which a technical fault on the part of 
counsel was visited upon the lay client, has also been reversed 
on appeal.** This, it will be remembered, was also a landlord 
and tenant case, in which it was held that, owing to a lapse on the 
part of counsel drafting the tenant’s defence, there was a denial 
of the landlord’s title which entitled the landlord to forfeit the 
lease. The tenant was not permitted to withdraw his defence, 
and consequently it was held that the lease was forfeited without 
even the possibility of relief being granted under the provisions 
of section 146 of the Law of Property Act, 1925. AJl the members 
of the Court of Appeal concurred in reversing this decision on the 
ground, contrary to the plaintiff’s argument, that the general 
traverse in the defence did not constitute such a denial of title 
as would entitle the landlord to forfeit the lease.1’7 This view, 
which reflects the established principle that questions of forfeiture 
are stricti juris will, it is thought, meet with general approval. 

It was not, therefore, strictly necessary for the court to 
consider the effect of amending the pleading, but both Hodson 
and Ormerod L.JJ. expressed the opinion, on the supposition that 
the defence contained an otherwise effective denial of title, that 
once the pleading had been amended by removing from it the 
denial of title which it had previously contained, it would be too 
late for the landlord to forfeit. With respect, their judgments do 
not appear to take proper account of the distinction that can be 
drawn between cases, on the one hand, where the pleadings are 
being considered per se purely as defining the issue, where it is 
clear that, once pleadings have been amended, only the amended 
pleadings are relevant or material before the court in ascertaining 
the issues between the parties: and cases, on the other hand, 


12 [1958] 1 W.L.R. 894; [1958] 2 All E.R. 744. Romer L.J. was a party to 
both decisions. 

13 [1953] 8 W L.R. 812; [1958] 2 All E.R. 783. 

14 [1087] 2 All E.R. 861. 

156 [1958] 1 All E.R. 44, noted in (1958) 21 M.L.R. 808. See also Warner v. 
Sampson (No. 2) [1958] 1 All E.R. 814. 

16 [1959] 1 All E.R. 120; also reported [1959] 2 W.L.R. 109. 

17 This involved overruling Kisch v. Hawes Bros., Ltd. [1985] Ch. 102, which 
the judge in the court below had felt bound to follow. Lord Denning went 
further and stated that in his opinion a denial in a pleading by a tenant of his 
landlord's title does not today give rise to forfeiture. 
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where a collateral effect of the original pleading is in question, 
where there seems much to be said for the view that such collateral 
effect should be as much, or as little, capable of being nullified or 
altered as if the relevant statement were contained in some other 
document.*® On the assumption, which was not disputed in 
Warner v. Sampson,’® that a defence?’ signed by counsel binds 
the lay client,” it is a little difficult to see why the fact that, for 
pleading purposes, amendment of the defence may be permitted, 
should enable the defendant successfully to contend, in effect, that 
the original defence must be treated as if it had never been 
made. The question seems to be really one of evidence: namely, 
whether the original unamended pleading is admissible in 
evidence.?? Reference may be made to the decision in Farr Smith 
& Co. v. Messers, Ltd.,™ one of the rare cases where the collateral 
effect of a pleading has been material. ‘That case, it will be 
remembered, is usually cited as authority for the proposition that 
a pleading in an action signed by counsel may constitute a sufficient 
memorandum for the purpose of the Statute of Frauds. Though 
the decision may be capable of being distinguished, the significant 
fact, for present purposes, is that the pleading successfully relied 
upon was a paragraph in the original defence before amendment. 
Admittedly, the point about amendment was not taken, but this 
is, perhaps, ambiguous. It might be contended that it was thought 
hopeless to argue that this pleading must be totally disregarded. 
In conclusion, it is respectfully suggested that the result 
actually reached in Warner v. Sampson “ might have been arrived 
at by a rather different route. The argument must be taken in 
two stages. First, it is submitted that a claim for forfeiture on 
the ground of denial of title could not properly be made in the 
original ection, but only in fresh proceedings. The denial of 
title, it is submitted, constitutes a separate cause of action, and 
one which was not in existence when the original writ was issued. 


18 A denial of title, in whatever document it was contained, might, conceivably, 
be capable of being effectively withdrawn at any tıme prior to the issue of a 
writ of possession. The judgments, however, do not appear to have gone upon 
this ground. but to depend upon the nature of the document, t.e., a pleading, 
in which the denial was contained. 

19 Supra. 

20 The argument applies equally to any other pleading. 

21 Considerations of justice might lend weight to an argument that the lay client 
was Dot bound, on the ground that counsel's authority did not extend to the 
relevant statement since it was not incidental to the action but mere! 
collateral. Cf Swinfen v. Lord Chelmsford (1860) 6 H. & N. 890; Ellender 
v. Wood (1888) 4 T.L.R. 630. But see also Farr Smith £ Co. v. Messers, 
Ltd. [1928] 1 K.B. 897. The lay chent would, of course, be bound if he 
could be shown to huve expressly authorised or adopted the particular statement. 

22 See Wigmore on Eotdence, 3rd ed., s. 1067. He suggests that the unamended 
pleading should be admitted, subject to the qualification that it must be shown 
that it was approved by the party against whom it 1s sought to be used. 

23 [1928] 1 K.B. 397, apparently not cited in Warner v. Sampson (supra). 

24 Supra. 
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Hishelby v. Federated European Bank, Ltd.** is authority for the 
proposition that the court has no jurisdiction to give leave to a 
plaintiff to amend his pleading so as to include a cause of action 
which was not in existence when the writ was issued.?* It follows 
that any claim by the plaintiff based on the denial of title must 
be made in a fresh action. ‘Secondly, assuming the first point 
to be right, it is submitted that in the fresh action the pleadings 
In-the first action would be inadmissible. The leading case is 
Boileau v. Rutlin?’ where, in giving the judgment of a strong 
court, Parke B. said **: “It would seem that those,” as well as 
pleadings at common law, are not to be treated as positive allega- 
tions of the truth of the facts therein, for all purposes, but only 
as statements of the case of the party, to be admitted or denied 
by the opposite side, and if denied to be proved, and ultimately 
submitted for judicial decision. ... But the statements of a party 
in a declaration or plea, though, for the purposes of the case, he 
is bound by those that are material, and the evidence must be 
confined to them upon an issue, ought not, it should seem, to be 
treated as confessions of the state of the facts stated.” It may 
be observed that although Wigmore ° regards it as illogical and 
unsatisfactory, he has no doubt that in English law it is settled 
that pleadings in other causes are excluded.*! 

“3 P. H. Permit. 


THE PROVISION OF ALTERNATIVE CARGOES 


South African Dispatch Line v. Owners of the Panamanian Steam- 
ship Niki ' is the most recent of an interesting line of cases dealing 
with the provision of alternative cargoes. Before describing it, 
however, certain previous cases must be mentioned by way of 
background. i 

In Bunge y Born v. H. A. Brightman & Co.? the principal ques- 
tion to be decided by the House of Lords was the interpretation of 
a clause in a charterparty which provided that the time for loading 
should- not count if the cargo could not be loaded ‘‘ by reason of 
obstruction or stoppages beyond the control of the charterers on 


25 [1982] 1 K.B. 254, Divisional Court; affirmed C.A., at p. 4283, but there was 
no appeal on this point. See also Tottenham Local Board of Health v Lea 
Conservancy Board (1886) 2 T.L.R. 410. per Bowen L.J.; Creed v. Creed 
[1913] 1 Ir R. 48; Evans v. Bagshaw (1870) L.R. 5 Ch.App. 810; Att.-Gen. 
v. Avon Corporation, 8 De G.J. & 3. 687. 

26 Jn no case can a new cause of action be introduced in a reply. See Willamson 
v. London ¢ North Western Ry., 12 Ch D. 787. 

27 (18418) 2 Ex. 665. 

28 Supra, at pp. 680-681. 

29 ie., me in equity. 

30 Op. ctt., ss. 1965, 1066. 

$1 The ade: are admissible, however, to show the institution of the proceed- 

-— ines and the nature of the case put forward. 

1 [1958] 3 W.L R. 718; [1958] 3 All E.R. 590 

2 [1925] A.C. 799. 
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the railways, or in the docks, or other loading places.’ It was held 
that the word “ railways °’ meant railways in the port itself, and so 
the charterers could not bring themselves within the exception 
clause set out above, because all that they could show was that 
their failure to load the cargo was due to an ‘‘ obstruction ” on the 
railways leading from the interior of the Argentine to the port con- 
cerned, for its employees were engaged in a ‘f go slow’? movement 
as they were dissatisfied with their conditions of work. 

The other matter which arose in the case in the High Court* 
and in the Court of Appeal* but was not argued before their Lord- 
ships was the extent of the duty of the charterers to provide an 
alternative cargo if they were prevented from loading the cargo, 
which they had originally chosen to ship. The charterparty pro- 
vided that they were to load a full cargo of ‘‘ wheat and/or maize 
and/or rye.’’ After the loading of the wheat had commenced, the 
Argentine Government prohibited the export of wheat. In the 
High Court Bailhache J. held that the charterers became bound 
immediately to load an alternative cargo under the charterparty, 
and that they were not entitled to a reasonable time to see whether 
the prohibition would be removed and to make arrangements for 
loading the alternative cargo. He said that he intended to follow 
the decision of Rowlatt J. in Owners of the SS. Ardgowan v. Royal 
Commission on Wheat Supplies * decided two months earlier. In 
this case Rowlatt J., on similar facts, observed *: * In this case at 
the material moment the charterer is under an immediate liability 
to load wheat or maize or rye and he says ‘ here is a stoppage or 
prohibition that prevents me from loading wheat.’ Then what has 
interfered with his immediate obligation to load the other cargo as 
to which there is no prohibition? I can see nothing. It seems to 
me here that he takes the risk, there is the obligation to load the 
cargo and if the loading is interrupted by an exception that does 
not cover the whole ground, the demurrage is for his account.”? 

This case was presumably cited to the Court of Appeal in 
Brightman & Co. v. Bunge y Born,’ but no mention of it is made 
in the judgments that were there delivered. The Court of Appeal 
reversed the judgment of Bailhache J. on this point. Bankes L.J. 
observed *: “It may well be that the charterers cannot escape 
a claim for breach of contract to supply such a cargo by saying 
that no wheat was procurable, if maize and/or rye were procurable. 
That conclusion is, however, a long way removed from the conten- 
tion of the shipowners, which is that even if the charterers have 
decided to ship a cargo of wheat, and have made the arrangements 


3 (1928) 16 L1.L.Rep. 200. 
4 [1924] 2 K.B 619. 

5 (1923) 16 Ll.L.Rep. 81. 
6 At p. 82. 

T [1924] 2 K.B. 619. 

8 At p. 628. 
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to secure the same, which, apart from some unforeseen event, 
would have enabled them to fulfil their contract, yet if without 
default on their part the unforeseen event occurs and compels them 
to substitute maize and/or rye for wheat, they are not to be allowed 
the necessary time to make up their mind what is best to be done, 
and to alter their arrangements accordingly, but are bound by the 
fixed time for loading laid down in the charterparty. I cannot so 
read the contract. I think that a term must be implied giving the 
charterers a reasonable interval of time to enable them to deal with 
the altered conditions.” Scrutton and Atkin L.JJ. delivered judg- 
ments to the same effect.° 

As has been indicated above the issue did not arise in the House 
of Lords, but Lord Dunedin said that he did not think the judgment 
of the Court of Appeal was wrong, ‘‘ but I wish it to be distinctly 
understood that I have not formed and do not express any opinion 
on the question whether the judgment of Bailhache J. on this head 
or the judgment of the Court of Appeal in its variation ought to be 
preferred.”?*° Lord Atkinson, however, said that the charterers 
“ were entitled to a reasonable time to determine how to deal with 
those altered conditions, and that then a reasonable time for this 
had not elapsed before they proceeded to substitute maize for 
wheat in loading.” ™ The other members of the court expressed 
no opinion on the matter. It is interesting to observe that Owners 
of the SS, Ardgowan v. Royal Commission on Wheat Supplies later 
went to the Court of Appeal, but was remitted to the arbitrator for 
him to obtain further information on certain points,* and no further 
report of the case seems to be available. 

Coming now to the recent South African Dispatch Line v. 
Owners of the Panamanian Steamship Niki,’ there, the charterers 
had the right to load “‘lumber and/or timber and/or wood goods 
and/or wheat in bulk and/or lawful merchandise ”’ in four districts 
in the Coos Bay / British Columbia range. They had booked a cargo 
of lumber for loading at Victoria, British Columbia, but shortly 
afterwards a strike broke out which prevented the loading of lumber 
at all British Columbia ports. Diplock J. held that they were not 
excused by the exceptions clause in the charterparty which pro- 
vided: ‘°if the cargo intended for shipment ... cannot be... 
loaded by reason of . . . strikes,” for it was only the loading of 
lumber which was affected by the strike. They were still bound to 
load an alternative cargo. His Lordship, however, considered him- 
self bound by the decision of the Court of Appeal in the Bunge y 
Born case,** and said that the charterers were entitled to a reason- 
able time to make arrangements to obtain and make ready for 


* At pp. 681 and 637 respectively. 10 [£1925] A.C. 799 at 808. 
11 Ibid., at p. 815. 

12 (19238) 16 L1.L.Rep. 306, 809. 

13 Supra. 

14 [1924] 2 K.B. 619. 
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loading an alternative type of cargo. In his judgment he mentioned 
the view of Lord Dunedin set out above, but made no reference to 
that of Lord Atkinson, who had expressed agreement with the 
decision of the Court of Appeal on this point. 

The justification for allowing the charterer a reasonable time in 
which to make alternative arrangements is perhaps best set out in 
the judgment of Atkin L.J. already referred to: ** The contract is 
made in relation to well-known business conditions, and it would 
be surprising to find that a shipper of a cargo who intended to 
ship wheat should find that he had no protection at all in the event 
of a sudden prohibition imposed while he was in the process of 
loading wheat, on the ground that he also had ready for that ship 
a full cargo of maize and rye, and in some cases also linseed and 
rapeseed.” ** 

E. R. Harpy-Ivamy. 


SUEZ CRISIS DOES NOT FRUSTRATE C.I.F. CONTRACT 


DISPASSIONATELY, in terms of lawyers’ law, one consequence of 
the Suez crisis in 1956 was discussed in Tsakiroglou & Co., Ltd. v. 
Noblee Thorl G.m.b.H.1. The case is a useful companion to 
Carapanayoti & Co., Ltd. v. E. T. Green, Ltd., noticed on a 
previous cccasion.? In both cases buyers in Europe, shortly before 
the Suez crisis, bought commodities in the Sudan, c.i.f. Belfast in 
the earlier and Hamburg in the later case. When the time for 
shipment arrived the Canal, which both parties in both cases had 
regarded as the route for carrying the cargoes, was blecked. In 
both cases the sellers could have shipped the cargoes round the 
Cape of Good Hope, a voyage two and a half times longer and 
considerably more expensive than the route via Suez, but on 
beth occasions the cargoes were not in fact shipped, in the second 
case after an unsuccessful attempt to obtain an extension of time 
from the buyers. 

In both cases the buyers sued the sellers for damages. In 
Green’s case they failed, but in Noblee’s case they won. In Green’s 
case McNair J., overruling the arbitrator, held that the contract 
was frustrated, but in Noblee’s case Diplock J., resting his 
decision on the finding of the arbitration appeal board, negatived 
frustration. What caused this discrepancy, especially it view of 
Diplock J.’s insistence that he would be very reluctant to depart 
from what McNair J. had held? He was spared a decision on this 
point because he was able to distinguish the second case. 

In the Note on Green’s case some doubt was expressed 
whether there had been evidence of shipment round the Cape being 


15 Jbid.. at 6387. 
1 [1959] 2 W L.R. 179; also reported [1959] 1 All E.R. 45. 
2 900 M.L.R. 81. 
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commercially different from shipment via the Canal. A passage in 
the argument of counsel for the buyers in Noblee’s case, referred 
to in the judgment, seems to confirm that there was nc positive 
evidence to this effect. Nevertheless, McNair J., after referring 
to the dramatic consequences of a shipment round the Cape during 
the last war, as described in celebrated war memoirs, held that the 
voyage round the Cape “‘ includes ... a circumstance which may 
involve the seller in quite different obligations as to the condition 
of the goods on shipment from that involved in shipment via the 
Canal.” . 

Positive evidence of difference was not produced in the Noblee 
case either, but the Board of Appeal, which considered the 
arbitrator’s award, found: ‘‘ The performance of the contract by 
shipping the goods on a vessel routed via the Cape of Good Hope 
was not commercially or fundamentally different from its being 
performed by shipping the goods on a vessel routed via the Suez 
Canal.”’ 

On the strength of this finding, which, after careful considera- 
tion, Diplock J. held to be a finding of fact, the learned judge 
came to the conclusion that the contract was not frustrated, and 
that the sellers were accordingly in default. Thus, two events, 
arising from the same cause and substantially identical, were held 
to have different legal consequences—a telling illustration that a 
civil court is not called upon to discover the absolute truth, but 
only the facts as presented by the parties to the dispute. It will 
be interesting to see whether, as a result of these two cases, a 
finding as that in Noblee’s case or to the opposite effect, as the 
case may be, will be included in arbitrators’ awards as a matter 


of course. 
O. C. Gres. 


Lookine at DELETED WORDS 


THe recent case of Louis Dreyfus et Cie v. Parnaso Cia, Naviera 
S.A.* is an interesting addition to the authorities concerning the 
vexed question whether the court is entitled to look at words 
which have been deleted from a standard form of contract. 

One view is that no use at all must be made of the deleted 
words. Thus, in Ambatielos v. Anton Jurgens Margerine Works,? 
Viscount Finlay observed °: ‘* Now something has been said about 
the history of this charter. This charter was in a form which 
was in print. It was a great deal altered, words in print were 
struck out and words in writing were inserted; and it was said, 
in tracing the history of these alterations, that it made it 


1 [1959] 1 All E.R. 502; also reported [1959] 2 W.L.R. 405. 
2 [1928] A.C. 175, H.L. 
2 At p. 184. 
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improbable that the construction for which the respondents contend 
should be the true one. I think that all we have to do with 
is the charter as it finally stands; we must construe the clause 
with which we have to deal according to the form which the 
charter ultimately assumed. All the particulars we have may be 
very interesting as matter of history; I do not think they really 
affect the construction which ought to be put upon the charter now 
that we have got it.” 

To similar effect is M. A. Sassoon & Sons, Lid. v. International 
Banking Corporation,‘ where, in relation to a letter of advice 
on a printed form, Viscount Sumner said‘: ‘‘It was apparently 
part of the appellants’ argument that the deletion of the words 
in the form ‘ you are in no way released from the ordinary liability 
of drawers’ in combination with the added words, ‘ this authority 
is a confirmed credit,’ imports that ‘ you are in some way released 
from that liability.” Their Lordships cannot accept this. There 
is a good deal of authority, now old, about the effect of deleting 
words in a printed form of mercantile contract, which it is not 
now necessary to cite; but they take it to be settled, in such a 
case as this, that the effect is the same as if the deleted words 
had never formed part of the print at all. The words expressly 
added, of course, remain to be construed.” 

The rule stated in this case was accepted in Reardon Smith 
Line, Lid. v. Central Softwood Buying Corporation, Ltd.,* which 
concerned a charterparty, as being generally applicable. Greer L.J. 
said that it did not, in his view, prevent the court from looking 
at a clause which, though struck out, was referred to in a part of 
the agreement which was not struck out. 

Again, in another case concerning a charterparty—S. S. Lyder- 
horn Co., Ltd. v. Duncan Fow & Co.’—Farwell L.J. said è: ‘I do 
not think we are entitled to look at the portions that are struck 
out. ... Speaking for myself, I do not think we are entitled to 
treat this as distinct from a clean copy because we are supplied 
with the actual words which were struck out.” Further, in a 
case concerning a contract for the sale. of a ship,’ Eve J. said 
that he read it “as though it were all written out afresh, and 
was not a composite document partly in writing and partly in 
print and containing some printed matter which has been struck 
out, but which is still legible.’’ »° 

The contrary view, i.e., that the court can look at the deleted 
words, is well set out in the judgment of Lord Esher M.R. in 
Baumwoll Manufactur Von Scheibler v. Gilchrest & Co.4—a case 


4 [1927] A.C. 711, P.C. 

5 At p. 721. See also Inglis v. Buttery £ Co. (1878) 8 App.Cas. 552. 

€ (1932) 42 Ll.L.Rep. 284, 291. 

7 [1909] 2 K.B. -929. 

8 At p. MI. 

® Manchester Ship Canal Co. v. Horlook [1914] 1 Ch. 458. 

10 At p. 463. 11 [1892] 1 Q.B. 258, C.A. 
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concerning the liability of the owner of a chartered ship towards a 
bill of lading holder—where he observed 17: ‘* Then there is the 
contract contained in the charterparty. We must look at that 
and construe it, subject to the condition in which they stood at 
the time with regard to the purchase of the ship, and the intention 
of the parties as disclosed upon the face of it. We have a right to 
look at what is written into the printed form and what is struck 
out.” Again, in Caffin v. Aldridge, the Court of Appeal held 
that it was entitled to look at the words “‘full and complete,’’ 
which had been deleted from the printed form of charterparty 
in order to ascertain the meaning of the word “ cargo.” Lord 
Esher M.R. said **: ‘‘It seems to me obvious on the terms of 
this charterparty that it did not mean here a full and complete 
cargo. In order to see what it meant, one must look at the rest 
of the document. We find that the words ‘full and complete,’ 
which were originally in the printed form, had been struck out.”’’ 
In Rowland and Marwood’s S.S. Co., Ltd. v. Wilson, Sons & Co., 
Ltd., Bruce J. cited with approval the words of the Master of 
the Rolls in Baumwoll Manufactur Von Scheibler v. Gilchrest & 
Co.,'® and said that he was entitled to take into consideration 
the words *‘ loading and. . .”” in a printed form of charterparty 
which had been struck out. Accordingly, he held that the 
provision with regard to dispatch money applied only to the days 
saved on the time allowed for discharging. 

Until now, one of the most recent authorities has been 
Akttesdampskibs Heimdal v. Russian Wood Agency, Ltd., where 
Scrutton L.J., in support of the second view, said 1°: “I am, 
of course, aware of the conflicting authorities as to whether you 
may look at clauses struck out of a printed form. I, myself, 
always do, and I think the comparison between the original and 
the altered form frequently throws great light on what the parties 
intended by the words they used.”’ 

In Scotland, the second view was adopted by the Court of 
Session in Taylor v. John Lewis, Ltd.,1* where it was held that 
it was legitimate to compare the one form of charterparty with 
the other for the purpose of ascertaining the import of the 
alterations. 

The courts in the United States have also adopted this view. 
Thus, in One Thousand Bags of Sugar v. Harrison,” the Circuit 
Court of Appeals, Third Circuit, held that it was entitled to look 


12 At p 256. 

13 [1895] 2 Q.B. 648. 

14 At p. 650. 

15 1307) 2 Com.Cas. 198. 

16 Supra 

17 (1938) 46 Ll.L.Rep. 1. 

18 At p. 6. 

19 1927 B.C. 801. See the judgments of Lords Hunter and Anderson at pp. 899 
and 901 respectively, but cf. the judgment of the Lord Justice-Clerk at p. 898. 

20 (1898) 568 F. 828. 
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at the word “‘delivered,’’ which had been struck out of the printed 
form of charterparty, in order to ascertain the intention of the 
parties as to how much freight was payable under it. A similar 
decision was given by the Circuit Court of Appeals, Second Circuit, 
in Rosasco v. Pitch Pine Lumber Co.,** where the printed clause 
which had been deleted stated ‘‘ forty-eight hours allowed awaiting 
orders at Montevideo.”’ 

The subject is considered in the footnotes in Scrutton on 
Charterparties,?7 but it is submitted that some of the cases 
mentioned do not support the general propositions there cited. 
For instance, Stanton v. Richardson * was a case in which there 
had been no deletion of the words in the printed form of charter- 
party, but only an omission. Again, in Glynn v. Margetson,* 
it would appear that none of the clauses in the bill of lading had 
been deleted; the issue in the case being whether the written words 
could stand with the printed words. 

In the recent case Louis Dreyfus et Cie v. Parnaso Cia Naviera 
S.4.25 a vessel was unable to load a complete cargo under a 
charterparty, and one of the questions involved was the construc- 
tion of an exceptions clause. Diplock J. said that there was a 
‘pleasant diversity of authority’? on the subject of looking at 
words deleted in a contract to assist the court in construing the 
words that remained, and concluded *’: ‘** Where there is a stan- 
dard form of words familiar to commercial men and contained 
in a printed form in general use, such as the Gencon charter, it 
seems to me unreal to suppose that when the contracting parties 
strike out a provision dealing with a specific matter, but retain 
other provisions, they intend to effect any alteration cther than 
the exclusion of the provision struck out. I cannot prima facie, 
at any rate, ascribe to them any intention of altering the meaning 
of the words in the provisions which they have chosen to retain. 
I say ‘ prima facie’ because there may be added or substituted 
words which drive one to the conclusion that they did intend to 
ascribe to the words retained a meaning modified by the added or 
substituted words.”’ 

Accordingly, while his Lordship thought that he must first 
look. at the clause in its actual form without the deleted words, 
if he found the clause ambiguous, he thought he was entitled to 
look at the deleted words to see if any assistance could be derived 
from them in solving the ambiguity, bearing in mind the prima 
facie rule that he had indicated. 

E. R. Harpy-Ivamy. 


21 (1905) 138 F. 25. 

22 16th ed , 1955, pp. 83-84. 

23 (1874) L R. 9 C.P. 390. 

24 See the remarks of Cockburn C.J. in argument. 
25 [1892] 1 Q.B. 887; [1893] A.C, 351. 

a6 [1959] 2 W.L.R. 405; [1959] 1 All E.R. 502. 
27 At p. 508. 
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Toe Rieuxt ro Resect FUTURE Goops 


In McDougall v. Aeromarine of Emsworth, Ltd.* the defendants 
agreed to build a yacht for the plaintiff buyer. When the yacht 
was completed the buyer claimed to reject it for breach of con- 
dition and to recover back the price he had paid. Duplock J. 
held, on the facts and on the construction of the contract, that 
there had been a breach of condition. The fundamental question 
at issue was whether the buyer was entitled to reject.the yacht. 

Since a contract of this nature is a contract for the sale of 
goods,” the logical approach to the problem would be to consider 
section 11 (1) (c) of the Sale of Goods Act, 1898, which is generally 
considered to specify the only two occasions on which the buyer 
will lose the right to reject goods for breach of condition: (1) if 
the contract is not severable and the buyer has accepted the 
goods, or (2) if the contract is for specific goods, the property in 
which has passed to the buyer. 

The first of these alternatives requires but scant consideration, 
since there had clearly been no acceptance by the buyer within 
the meaning of section 85 of the Act. The second must be 
analysed at greater length. ‘‘ Specific goods °’ are defined in the 
Act as “ goods identified and agreed upon at the time a contract 
of sale is made.” 3 The yacht in question was undoubtedly 
“< future goods’ within the statutory definition: ‘* goods to be 
manufactured or acquired by the seller after the making of the 
contract of sale” *; however, the antithesis in the Act is not 
between future goods and specific goods, but between future goods 
and existing goods.* Although several writers have suggested that 
future goods cannot be specific,® there seems to be no reason why 
goods to be acquired by the seller (one type of future goods) 
should not be specific goods; for example, a contract by S to sell 
to B a specific first edition which S proposes to buy thereafter at 
an auction sale.” Nevertheless, it is suggested that goods to be 
manufactured by the seller (the other type of future goods) 
cannot be ‘‘ identified and agreed upon ” at the time the contract 
is made since they are not then in existence, and that, therefore, 


1 [1958] 1 W.L.R. 1126; [1958] 3 All E.R. 481, Q.B.D. 

2 Per Diplock J. [1958] 1 W.L.R. at p. 1129; [1058] 8 All E.R. at p. 436. 

3 Sale of Goods Act, 1898, s. 62 (1). 

4 Ibid., ss. 5 (1), 62 (1). 

5 Defined not as goods in existence ot the date of the contract but as goods 
“ owned or possessed by the seller °: s. 5 (1). 

6 Benjamin on Sale, 8th ed., p. 822; Chalmers’ Sale of Goods Act, 18th ed., 
. 186: Schmitthoff, The Sale of Goods, pp. 48, 67. Cf. Romer J. in Re 
lyth Shipbuilding, eto , Co. [1926] Ch. 494, 499. 

T See, for example, Varley v. Whspp [1900] 1 Q.B. 618, D.C., referred to by 
J. C. Smith (1951) 14 MIR. at p. 177. In the sale of future goods the 
prover’ cannot pass to the buyer when the contract 1s made, for s. 18, r. 1, 
of the Bale of Goods Act has no application: see s. 5 (8). Cf. Butterworth v. 
Kingsway Motors, Lid. [1954] 2 E.R. 694. 
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irrespective of the passing of the property to the buyer, the second 
leg of section 11 (1) (c) cannot apply to such goods. 

If this is so, then the result in McDougall v. Aeromarine ° 
should be that the buyer is entitled to reject the goods. If he 
is entitled to reject the goods, then it must follow that he is 
entitled to the return of the price.’ 

Although Diplock J. came to this conclusion, it is perhaps 
surprising that he did so without considering section 11 of the 
Act at all. *‘ The plaintiff’s claim,” he said, “. . . is a claim for 
money paid upon a consideration which has wholly failed.*° In 
order to succeed, it is necessary for him to say that at the date 
of the issue of his writ he had no property in the vessel.” Having ~ 
approached the problem in this way, he had then to discuss the 
passing of the property in the yacht. 

The terms of the contract apart, the relevant rule would be 
found in section 18, rule 5 (1) of the Act, relating to the sale of 
unascertained or future goods by description. But the rules in 
section 18 are merely rules for ascertaining the intention of the 
parties as to the time at which the property is to pass, and the 
present contract, in a form sponsored by the Ship and Boat 
Builders’ National Federation, contained in clause 8 a provision 
setting out the parties’ intention. Payment of the price was to 
be by five instalments, the first payable on signing the contract 
and the remaining instalments as various stages of the work were 
completed. Clause 8 read: 


“ The said craft together with all materials equipment 
a i and machinery purchased by the builders specifically 
for the construction thereof . . . shall become the absolute 
property of the purchaser upon the first instalment being 
paid hereunder... .”’ 


“ Does the presence of this clause,” asked Diplock J., “ divest 
[the buyer] of his right to reject the yacht and disclaim any 
property in it, if there be a breach of condition by [the builders]? ”? 

There was no evidence that, at the date of the first payment 
under the contract, the construction of the yacht had been started 
or that at that date any goods had been purchased by the builders 
specifically for the construction of the yacht. The clause could 
not, therefore, take effect literally, for when the first instalment 
was paid no goods existed which could become the purchaser’s 
property. A similar conclusion would have been arrived at had 
the learned judge referred to section 16 of the Act, which states 
that ‘‘ where there is a contract for the sale of unascertained 


8 Note 1, above. 
® Cf. the express provision as to repayment of the price in the American Uniform 
Sales Act, s. 60 (4). See too, Sale of Goods Act, 1898, s. 54. 
10 There was sn slternative claim for damages for breach of contract: [1958] 1 
W.L.R., at p. 1128. 
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goods no property in the goods is transferred to the buyer unless 
and until the goods are ascertained.’? 14 

There is a further possibility: the property in the yacht might 
pass to the buyer as it came into existence, so that as each 
accession were made it vested in the buyer. This is a familiar 
provision in shipbuilding contracts‘? but, held Diplock J., “it 
does not seem to me that on its true construction clause 8 provides 
for the passing to the [buyer] of the property in the craft, if it 
came into being after [the date of the first payment].” 

Nevertheless, the learned judge continued to deal with the 
question on the alternative assumption that he was wrong in his 
interpretation of clause 8 and that it was effective to transfer 
to the buyer the property in the craft as production proceeded. 
“ It does not follow,” he said, “‘ that the property therein passed 
to the purchaser indefeasibly. It is not an unfamiliar conception 
in contracts for the sale of goods that the property should pass 
defeasibly. . . .** I do not think that a clause providing for the 
transfer of property, whether qualified by the adjective ‘ absolute ’ 
or not, . . .** of itself irrevocably deprives the buyer of any right 
to reject the goods ... , and to divest himself of his property 
therein.” 

It is indeed “fnot an unfamiliar conception,” for this is surely 
what happens in most sales of unascertained goods. The property 
in unascertained goods frequently passes to the buyer, in accord- 
ance with section 18, rule & (1), when the goods are uncorditionally 
appropriated to the contract, and usually this occurs when the 
seller delivers the goods to the buyer or to a carrier.*° But the 
buyer does not lose his right to reject the goods until acceptance 
in accordance with section 85 of the Act,’® notwithstanding the 


11 The rule in s. 17 that the property passes when the parties so intend applies in 
terms only to a contract for the sale of specific or ascertained goods. Despite 
s. 55 of che Act, 16 18 probably not possible to bps the rule in s. 16 by agree- 
ment: see Williston, ‘‘ Delivery as a Requisite in the Sale of Chattel Property "’ 
(1922) 385 H.L.R. 797, pp. 807 et seq.; Kruse, *‘ What Does ‘ Transfer of 
Property’ Mean with Regard to Chattels?’’ (1958) 7 Am.Jnl. of Comp. Law 
500, pp. 506-506. 

12 For example, Wood v. Bell (1856) 5 El. & Bl. 772, 6 Hl. & BI. 355, Ex.Cham.; 
Seath v. Moore (1886) 11 App.Cas. 850, H.L ; Resid v. Macbeth [1904] A.C. 
093, H.L.; Re Blyth Shipbuilding and Dry Docks Co., Ltd. [1926] Ch. 494, 
C.A. All these cases involved disputes between the buyers and the sellers’ 
trustees or creditors in the sellers’ insolvency; a fortsors similar principles 
should apply as between buyer and seller. 

13 Citing Colonial Insurance Co. of N.Z. v. Adelaide Marine Insurance Co. (1888) 
12- App.Cas. 128, P.C., and Nelson v. William Chalmers & Co., 1913 8.C. 441 
(Ct. of Sess.). Bee also Kwet Tek Chao v. Britssh Traders £ Shippers, Ltd. 
[1954] 2 QB. 459, 487, where Devlin J. refers to the buyer obtaining a 
‘“ conditional Foperty "" in the goods. 

14 I have omitted the words ‘in incomplete goods or their components ° in the 
belief that Diplock J.’s remarks apply equally to the transfer of property in 
complete goods. 

15 s. 18. r. 6 (2). Unless, perhaps, the goods are not in a deliverable state: cf. 
Atiyah (1956) 19 M.L.R. 315. 

16s, 11 (1) (c), referred to above. Cf. Delaware, Lackawanna € Western Rail- 
road Co. v. U.S. (1918) 2381 U.S. 888, 872-878 (U.8.8up.Ct.). 


VoL. 22 22% 


840 THE MODERN LAW REVIEW Vor. 22 


passing of the property, and where he does exercise his right to 
reject it is clear that the property revests in the seller. Thus, in 
Head v. Tattersall," where the buyer was able to recover the 
price paid on rejecting the goods for breach of condition, Cleasby B. 
said: ‘f. . . the effect of the contract was to vest the property in 
the buyer subject to a right of rescission in a particular event, 
when it would revest in the seller.”’ 

The truth is that it was unnecessary to consider the question 
of the passing of the property in the instant case. Once it is 
found that the buyer is entitled to reject the goods, his right to 
the return of the price must follow, or else the right of rejection 
is illusory. As Buller J. said in Towers v. Barrett: “If the 
contract be rescinded . . . the plaintiff is entitled to recover back 
his whole money; and then an action for money had and received 
will lie.” 

AUBREY L. DiamMonp. 


Company Law—Oprosina OPPRESSION 


Harp on the heels of Scottish Co-operative Wholesale Society v. 
Meyer * comes the decision of the Court of Appeal in Re H. R. 
Harmer, Ltd.” This affirms the decision of Roxburgh J. granting 
relief under section 210 of the Companies Act, 1948, which provides 
shareholders with a novel remedy against oppression. This is the 
first reported* case in England of a successful application under 
this section, and it and Meyer’s case refute the view expressed 
by the Northern Ireland Committee on Company Law Amend- 
ment,‘ that the section ‘fhas been so framed that it has largely 
missed the mark and has been found to be practically useless °’ °— 
a view to which most English practitioners would never have 
subscribed. 

The facts in Re Harmer were very different from those in the 
Meyer case, but present in an exaggerated form a not unusual 
situation. The founder of the firm, having converted it into a 
private company, gave his two sons the great majority of the 
equity shares, but he and his wife retained the voting shares. 
The father and the sons were appointed life directors but, in fact, 
the father continued to run the company as if it were his own, 
and to ride rough-shod over the decisions of the board. This 


17 (1871) L.R. 7 Ex. 7, at p. 14. See, too, Hardy & Co. v. Hillerns & Fowler 
[1923] 3 K.B. 490, C.A., per Bankes L.J. at p. 496, Atkin L.J. at p. 499. 

18 (1786) 1 T.R. 138, K.B., at p. 186. 

1 [1958] 8 _ L.R. 404; [1958] 8 All E.R. 66, H.L.(Sc.), noted in (1958) 21 
M.L.R. 658. 

2 [1959] 1 W.L.R. 62. 0.A.; also reported in [1958] 3 All E.R. 689. 

3 ae understood that there was a successful, unreported, application earlier in 
19 

4 Cmd. 898; noted at p. 804, supra. s 

5 Ibid., para. 12. But the committee’s criticism of the wording of the section 
has greet force. 
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autocratic disregard of constitutional proprieties, which had 
inflicted harm on the company and its reputation, was held to 
entitle the sons (an oppressed majority rather than minority) to 
relief, depriving the father of any voice in the future management 
of the company’s affairs. 

Ever since the House of Lords gave benediction to the one-man 
private company in Salomon v. Salomon & Co.,® it has been not 
uncommon for family business men to think that, notwithstanding 
incorporation of the business, they may carry on much as they 
please. Indeed, provided they act in a constitutional manner 
(unlike Harmer senior), there is little to stop them even now. 
As Romer L.J. has said’: ‘ For a petition to succeed it must be 
shown that there has been oppression in a real sense of members 
qua shareholders, and not merely a subordination of their wishes 
to the power of a voting majority.” If a holder of the majority 
of the voting rights chooses to pack the board with voters on 
whom he could rely, then there can be no complaint so long as 
the power of appointing directors is, within broad limits, exercised 
“for the benefit of the company as a whole and not to secure some 
ulterior advantage.” ® He will be well advised not to reveal the 
true motive for his appointments, however, for as Jenkins L.J. 
suggests, if_he claims to have appointed A rather than B because 
A will always vote as he is told, the appointer is “‘ infringing on 
dangerous ground.’’ ° 

Re Antigen Laboratories, Ltd.° held that an oppressed 
petitioner under section 210 has to specify the kind of relief he 
seeks, but, in fact, in Harmer’s case the relief applied for was not 
that actually given. Roxburgh J., in an order with whicn the Court 
of Appeal in no way interfered, imposed (with the consent of the 
petitioners) a solution of his own, thus giving some effect to the 
liberal spirit in which the Cohen Committee evidently thought 
that the section ought to be interpreted. 

Elder v. Elder and Watson," a case in which section 210 was 
unsuccessfully invoked, established that a member seeking relief 
must be oppressed in his position as a member, and suggested that 
. Oppression in this type of case was a departure from fair dealing 
and fair play. Viscount Simonds, in the Scottish Co-operative 
Wholesale Soctety case, turned to the dictionary for a rather 
better definition of oppression as ‘‘ conduct which is burdensome, 
harsh and wrongful.” Jenkins L.J., whilst adopting that 
definition, has further analysed the concept of oppression in a 
very enlightening judgment. It is clear, in his view, that oppression 


6 [1897] A.C. 22 (H.L). 

7 oi 1 W.L.R., at p. 87. 
8 Ibid., at p. 82. 

° [1951] 1 All E.R. 110. 

10 Cmd. 6659, para. 60. 

11 1952 B.C. 49. 
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by those exercising de facto control is just as much oppression 
for the purposes of the section as would be oppression by persons 
exercising de jure control. It is clear that there must be prima 
facie a continuing process of oppression; an isolated act would 
probably not ground a petition. Jenkins L.J. did not see any 
reason for holding that section 210 was necessarily confined to 
cases of discrimination between members, nor did he think it was 
essential that the alleged oppressor was oppressing in order to 
obtain pecuniary benefit. He appreciated that the love of money 
is not the root of all evil. The love of power can be a very strong 
motive for behaviour., 

Harmer’s case is yet another illustration of the curious results 
which follow when control of the company is taken away from 
those who have the majority beneficial interests, an increasingly 
common state of affairs. It is also an example of another some- 
what undesirable feature of modern company practice. 

Of recent years there has been a remarkable increase in the 
number of different species of directors, which company law 
draftsmen have introduced into memoranda and articles. These 
include life directors, executive directors, special directors and 
governing directors, none of whom is recognised as having powers 
outside those specifically conferred by the articles, and some of 
whom may not even be regarded as “directors ”’ at all for legal 
purposes. In Harmer’s case itself, the father had been appointed 
governing director on incorporation, without any special powers or 
duties whatever. Roxburgh J., wishing to place him in a position 
where he could not interfere in the company, ordered that he 
should be engaged as a consultant only, but given the consolation 
of being named “ president ’’ for life, such office to confer no 
duties, rights or powers. While it may be commendable to get 
away from the adjectival director, the use of the Americanism 
“* president ”? seems unfortunate in the'case of a company with an 
American clientele. To American customers it may suggest that 
the father is the chief executive officer in the company—which is 
precisely what he is not. 

PETER Forp 
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detention is four years, and there is no maximum, but the average term of 
detention has been some seven years.. E: - 

Iristeąd of probation, the Danish Criminal Code provides for the suspended 
sentence, and about one-third of all cases result in such a disposition. Pro- 
vision is made for the suspended sentence -to be subject to various conditions 
which include supervision, and great importance is attached to pre-sentence 
social investigations under section 56-(2). Both supervision and pre-sentence 
investigation are usually carried out by the Danish Welfare Society, a private 
organisation which receives State subsidies. 

Finally, the question whether the Code, which is now over 25 years old, 
needs revision is discussed by Professor Waaben. Apparently there has been 
little. need to question its provisions, save'in the realm of offences against the 
State, where revisions were made in 1952. But in 1950 a permanent Criminal 
Law Commission, presided over by Professor Stephan Hurwitz, was charged 
with considering and making recommendations on a partial reform of the 
Criminal Code. One.of the recommendations has been the development of the 
system of suspended sentences along lines which. if accepted, may well result 
; in a system very much like the Engitstr system of probation. 

In its penal provisions, the Code is essentially an example of conservative 
progress. The thought expressed by Professor Waaben, at page 10, appears 
to have inspired much of the developments, and should be brought to the 
attention of every sitting of a criminal court: -— 


The deterrent effect of the -penalties involving deprivation of liberty 
is an essential factor, but its importance should not be overestimated. 
The fact that’ punishment is to some extent replaced by other measures or 
that the classical features of imprisonment are blotted out implies no 
weakening in the fight against crime. On the contrary, the offender is 
more likely to-abstain from ‘further criminal activities if the measure 
applied bears some relation to his own personality. 


We must be exceedingly grateful’ to the Danish’ Committee on Comparativ 
Law for enabling these words of wisdom and the laws which are her 
reproduced to be made available to us in this translation. 


J. E. Hari Witriams. 
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INTRODUCTION TO THE Law oF Prorerry. By F. H. Lawson, Pro- 
fessor of Comparative Law in the University of Ozford. 
[Oxford: Clarendon Press. 1958. xii and 200 pp. 15s.] 


Tars is the first volume to appear in the new’ Clarendon Law Series, under 
the General Editorship of Professor H. L. A. Hart. The object of the series 
is to provide “general introductions to “different fields of law and juris- 
prudence designed not only for the law student but for the student of history, 
philosophy, or the social sciences, as well as for the general reader interested 
in -some aspect of the law.” Professor Lawson has boldly tackled what is 
generally regarded as the most technical and confusing branch of English law, 
has portrayed it.as a whole, “eschewing the familiar divisions into real and 
personel property” and, 11 200 pages, has produced an account which “for 
the most part neglects history and employs a mixed analytical and functional 
method.” ; : : 

The result is a most stimulating, learned, zand deeply perceptive book 
Unfortunately, Professor Lawson will regard that as a back-handed compli- 
ment. He believes his book to be “an explanatory, and not a learned book” 
and one suitable for a beginner and the inquiring layman. That is his opinion 
and he may be right. But it is not- mine. I think that this is an ideal book 
.for professors,” for advanced -students and for first-class students in their 
second or third year, but one which is too difficult for.the average beginner. 


ka 


~ „man since Blackstone has 'yet.been wholly successful! | 
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`> If Professor Lawson’s beginners can take it; they must be 


than mine (it could well be) and his’ lay acquaintances 
much higher intellectual-plane than mine (I expect they do 
I see it, that Professor Lawson has attempted ‘the impossi 
achieve it, as I think he has, he has achieved something 1 


- Major contribution to the literature: of ‘Jurisprudence and. 


- “In saymg that his task was impossible,- L do not wish t 
introduction to the law cannot be written in a manner intell 
and laymen, but.merely that such an introduction to the who 
cannot be written in 200 pages. ` And it has proved extraor¢ 
-write a really simple introduction to any branch -of law. In 


, Hamlyn Lectures have been intelligible to the “common pec 
-Kingdom”?~ Books on legal organisation (like Jackson’s Ma 
"in England, or Archer’s The Queen’s Courts) have succeeder 


` where-is their equivalent on law itself? - The least unsuc 


written by foreigners. -` oe ` 

~ Why.is this? Mainly; I think, because -thë whole traini 
lawyer disqualifies him from seeing law in broad perspective 
acutely reluctant to indulge-in generalisations. “Professor Le 
this; at. p.60 he says that “lawyers ... feel a strong desi 


-` Surely that is qúite wrong? We hate generalising. ` That-is x 


lawyers show up so badly on'Brains Trusts where superfici 


_ are the order of the day.- There are, of course, exceptior 


‘lawyers, comparative lawyers- especially, are masterly - gene 


~ fessor Lawson- is foremost among them. But he cannot 't 


pe 


if one is to-be intelligible to the beginner one must not be aj 
- ficial. In-his Preface he says of his book that “if it were 
‘I ‘might even say that it attempts- to present something of 
the subject.” This is too modest; it does present the phil 
most works on philosophy it is_not -easy reading.~ Only very 
the late Dr. Joad (incidentally-the perfect Brains Truster), 
to write introductory -books on philosophy that are readily | 
tyro.” Professor Lawson is w _ Russell rather than a Joad 
‘Joads as well as our Russells, and“ for_this series Professor 
néed several. Where will he-find them? 
~As I have already indicated, Professor Lawson’s book i 


which no advanced student can afford to`ignore and which pro 


could have written. Never before have the various strands ^v 


. ` up our law of real and personal property been pulled toget 


-_ 


`~ 
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. 


way.. Never- before has it been brought out quite so clear 
and immovables have to be Jooked at both as component part: 
individual objects; how, when regarded in the former light, tl 
doctrine common to both; and how, even when regarded’ as ir 
‘there is more in ccmmon between them than we are apt to rea 
“it is.now time for a complete reconsideration of property |; 
subject, and I hope this-litile book may lead the way.” It 
-My major criticism would be that Professor Lawson does 
‘sufficient emphasis on the type of property most: typical o 
stocks and shares. Indeed, I felt that greater use of company 
been made to illustrate many of his. propositions. For exam 


- illustration could be found of the distinction between manage 


ment which he rightly emphasises at pp. 77-79? And are not 


ultimate example of the trend of property from objects to 


- -felt that he displays prejudice in his remarks about taxatk 


something-to find an Oxford law don recognising its importan 
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1 The broadcast talks of Mr. Dudley Perkins suggest that he.m 
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lawyers,” he says (at p. 110), “do not have to face this mass of repulsive 
detail.” ‘Well, the details of tax law may be repulsive to Professor Lawson 
but a lot of people find the details of property law quite as repulsive. And 
it just is not true to say, as he does (tbid.), that the reason why the question 
of what is income is not simple is “largely because Parliament has had to 
check in detail devious ways of disguising income as capital gain.” It is 
perfectly true that Parliament has had to say that certain gains shall be 
taxed as if they were income, but Parliament has not done this by tampering 
with the definition of income and, indeed, has never attempted a definition to 
tamper with. Definition has been left entirely to the judges and if they have 
made a repulsive mess of it, this is not the fault of income tex legislation. In 
fact, if Professor Lawson reads [1957] British Tax Rev., pp. 310-886, he may 
conclude that the judicial definition of income is not quite such a mass of 
repulsive detail as he thinks. 

These, however, are small points of balance. I learnt a lot from this book 
and admire it enormously. If I found it difficult, that is probably because of 
my own deficiencies. The more widely it is read the better, for no one who 
professes to be a property lawyer can afford to ignore it. The Clarendon 
Press have, as always, produced it admirably (though I wished the pages were 
slightly less crowded) and at a remarkably modest price. 

L. C. B. G. 


Tue Law or Wuus. By S. J. BALEY, M.A., LL.M., Barrister-at- 
Law, Rouse Ball Professor in the University of Cambridge. , 
Fifth edition. [London: Sir Isaac Pitman and Sons, Lid. / 
1957. lii and 806 and (index) 24 pp. 50s.] j 


{ 
Tue merits of Bailey are too well known to need elaboration. The book 
manages to make a dry subject interesting, and the fullness of citation an 
illustration greatly helps comprehension of some of the finer rules. Th 
result is that what purports to be an introductory book is remarkably f 
and comprehensive for its size. There are of course minor matters upon whi 
one would argue. Re Priest [1944] Ch. 58 might well be also referred to on 
p. 79 as a useful contrast bringing out the point of Re Limond [1915] 2 Ch. 
940. The passage on undue influence might well be expanded, since there are — 
substantial differences here from the general run of law which are not always , 
readily grasped by students. It does not appear from the Reports that 
Charter pére was in fact in the habit of referring to Charles Charter as 
“ Forster,” as stated on p. 186, a matter which could affect substantially the 
impression left on the reader who was content with the summary. Such 
matters are, however, minor, and depend, perhaps, upon personal interests 
and inclinations. Of the edition as a whole it must be said that it has been 
well brought up to date by the inclusion of recent cases and the like. The 
latest material is there for the serious student. 

There is, however, one major matter which should be raised now that the 
book is go well set (and deservedly so) upon its career. Costs of printing and 
of resetting pages are high, and one must welcome efforts to minimise the 
costs of law textbooks. Yet, when that is admitted, it seems that perhaps the 
stage has now been reached with Bailey when other interests ought to pre- 
dominate. It is, for example, a pity that the discussion of Part I of the 
Intestates’ Estates Act, 1952, should still be relegated to an Appendix rather 
than covered in the relevant part of the text. There are moments too when 
one feels that, for a book with the purposes of the present one, too much 
may now be found in the footnotes. Sometimes there is much useful argument 
there found which would gain weight by being in the text. At other times 
recent cases are cited which perhaps affect the primary text more than the 
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reader might suspect, or which are worth greater discussion. (The notes, 
though, Increasingly refer the reader to periodical literature and this is a 
welcome development.) From the point of view of the reader coming to the 
book for the first time there could perhaps also be point in seeing whether some 
of the variations in type could not also be avoided—the insertion of asides or 
warnings prefaced by the word Note for example has a distracting effect, 
and on occasion could result in the reader getting the wrong emphasis. This 
matter strikes one all the more because of the general feeling of smoothness 
and pleasure which one gets from reading the text. 

Balley is so useful that one may be over-anxious in seeking blemishes. It 
is because of respect and affection for the book rather than in any spirit of 
derogatory criticism that one would suggest that in the next edition its youth 
might be even more fully renewed. 

J. D. B. Mrrcesetz. 


Tue SURVIVAL OF GENERAL AVERAGE. By Knut S. SELMER. [Oslo: 
at the University Press. London: Sir Isaac Pitman & Sons, 
Ltd. 1958. 812 pp. (with index). 80s. net.] 


Tue doctrine of general average is one of the most interesting institutions in 
the whole range of maritime law. It arose, and was developed, in the 





It is this latter point which Mr. Selmer ig principally concerned to argue 
in this volume, and he does so with great ability, putting forward a case which 
it is difficult _if not impossible to answer. 

This is of course a highly technical matter mainly of interest to maritime 
Jawyers and insurance men, though it should make an appeal to economists 
concerned with the orderly management of business affairs. The chief value 
of the book to the less specialised reader is to be found in the substantial 
historical introduction in which the development of the law of general average 
is traced in some little detail. 

The fact that such interesting and useful books substantially on English 
maritime law written in competent English should be published in Scan- 
dinavia is very much to the credit of the Scandinavian lawyers concerned, 
though it may perhaps rouse a sense of shame in their English opposite 
numbers, 

C. 
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DE FAKTISCHEN VERTRAGSVERHALTNISSE ALS AUSDRUCK DER GEWAN- 
DELTEN SOZIALEN FUNKTION DER JRECHTSINSTITUTE DES 
PrivaTRecatTs. By Spmos Smunris. [Frankfurt a.M.: Vittorio 
KLOSTERMANN. 1957. xviand 619 pp. DM. 44.] 


Tue inadequacy of the traditional idea of a contract as an expression of the 
will of individual parties in the face of the modern growth of standard con- 
tracts has led the courts of many countries to rely on a hypothetical, rather 
than on the actual, intention of the parties. The result of a given case may be 
attributed to the will of the parties, but in truth it is not the intention of the 
parties but their conduct which is decisive. These developments have produced 
a new concept, described in France as “relation de fait para-contractuelle,” 
in Italy as “rapporti di fatto in materia contrattuale,” in Spain and South 
America as “relaciones de hecho” and in Germany as “faktische Vertrags- 
verhaltnisse.” Into this category fall cases known in the United States as 
“corporation by estoppel” and “de facto corporation,” or the cases, discussed 
some time ago by Dr. Glanville Williams, of obligations which are void and 
yet capable of giving rise to claims for damages. The problem also arises 
where the parties, so far from intending to contract, did not even contemplate 
contractual relations, as in the case of the husband held liable for contracts 
made by the deserted wife and other cases of agency of necessity; or the 
doctrine of “holding out,” which creates the liability of the husband for 
contracts of household necessaries, and which is also expressed in section 14 
of the Partnership Act, 1890. As a final illustration a decision of the German 
Federal Court may be cited where it was held that a motorist must be deemed 
to have entered into a contract by leaving his car at a guarded car park 
even though at the time he had specifically and repeatedly stated that he did 
not wish to make a contract. 

These cases demonstrate the growing influence exercised by considerations 
of collective policy in the realm of private law in proportion to the degree of 
importance attached by society to the relationship in question. The subject 
therefore offers many opportunities for a study of the changing function of 
contract and it is this task to which the author of the present work has 
addressed himself with a high degree of concentration and thoroughness. His 
reading has been wide and he has used his material intelligently although at 
times he does repeat himself and does elaborate his points at too great length. 
As a Greek who has studied in Germany it has been natural for him to adopt 
a comparative approach, and as an adherent of the sociological school he has 
sought to investigate the social background of legal institutions. He main- 
tains a distinction between the form of a legal institution, which he finds in the 
state of the law as crystallised at any given moment, and the content of an 
institution which results from the dynamic pressure of social forces. This 
dialectical tension does not, however, offer any criteria of value and the 
problem of how to translate fact into norm, and, indeed, other questions of 
broad principle, are frequently left at large by the author. 

He deals in detail with associations, leases, employments, which exist in 
fact without any formal contract. He insists logically that as these factual 
relations arise independently of the will of the parties expressed in contracts 
they should not be regulated by the law of contract which is designed to give 
effect to the intention of the parties. Instead of considering these situations 
as exceptional he offers a systematic theory which will also cover any trans- 
action defective for reasons other than immorality or illegality which alone 
should render the transaction absolutely void. 

Even if many questions of principle are left unanswered and even if some 
other points are treated in a rather sweeping manner, the present work ts 
stimulating and displays throughout a desire to explain the law as something 
which is not timeless and immutable but capable of adaptation to the 
changing needs of social life. For this reason it should appeal even to those 
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who are not prepared to go so far as the author in describing an expression of 
the will of the parties as no more than one of the “ possible basis of a con- 
tract among other objective factual situations,” a statement which would 
reverse the development from status to contract. 

W. MÜLLER-FREIENFELS. 


AN INTRODUCTION TO AMERICAN ADMINISTRATIVE Law. By BERNARD 
SCHWARTZ, Professor of Law and Director of the Institute of 
Comparative Law, New York University. [London: Sir Isaac 
Pitman & Sons, Ltd. New York: Oceana. Publications, Inc. 
1958. xv and 260 pp. 50s. net. | 


Prorsssorn Schwarts’s new book is a bigger and better version of his American 
Administrative Law (reviewed 18 M.L.R. 95) and is undoubtedly the best short 
introduction to the subject for the English reader. Like its predecessor, it is 
concerned mainly with delegated legislation, administrative adjudication and 
judicial review, but new chapters on Tort Liability and Estoppel and Privilege 
‘have been added. The author’s frequent comparisons between American and 
English doctrines and institutional devices leave England as a poor second. If 
the Tribunals and Inquiries Act, 1958, had been passed or the Ministry of 
Housing and Local Government Circular No. 9/58 had been issued before he 
had completed the book his criticisms would no doubt have been modified. 
But his English readers will take note of his exposition of the relatively 
liberal American rules governing disclosure of State secrets and other official 
information in judicial proceedings, and they will be interested to read how 
in 1954 the New York Court of Appeals (in contrast to the Divisional Court 
of the Queen’s Bench Division in Parker's Case [1953] 1 W.L.R. 1150) held that 
the revocation of a taxi-cab driver’s licence was a judicial act requiring prior 
notice and opportunity to be heard. 

The chief merit of the book is its lucidity. Its most obvious defect is its 
tendency to assimilate the rules of American and English case law (par- 
ticularly by the use of the overworked adjective “ Anglo-American”) when 
material differences exist between them. At one point this has led the author 
into making the unsound generalisation that the “English law of [judicial] 
review is grounded almost entirely upon the distinction between ‘law’ and 
‘fact’” (p. 188). In English administrative law this distinction is, indeed, 
important; and it has become still more important now that section 9 of the 
Tribunals and Inquiries Act and the First Schedule thereto have made pro- 
vision for appeals to the High Court on points of law from a number of 
additional statutory tribunals. The distinction is relevant (i) where a right 
of appeal is limited to questions of law, (ii) where an application is made for 
certiorari to quash for error on the face of the record, and (ili) where an 
error is alleged to go to the jurisdiction of a tribunal, inasmuch as errors of 
fact are usually said to be unimpeachable unless they are wholly without 
evidential support. But there are cases in which errors have been held to 
deprive a tribunal of jurisdiction although they have not been characterised 
as errors of law. And errors of law within Jurisdiction are generally 
unimpeachable except on appeal- unless they are apparent on the record. 
Professor Schwartz might have asserted with greater justification that judicial 
review in England has been dominated, until very recently, by the distinction 
between errors within jurisdiction and errors going to jurisdiction. 

Blemishes such as these do not seriously impair the value of the book as 
an introductory survey. Few others could have written it, and perhaps none 
could have written it so clearly. 

S. A. pe Smr. 
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THE Inter Sz Doctrine or CommMONWEALTH Rewations. Common- 
wealth Papers, No. V, published for the Institute of 
Commonwealth Studies. By J. E. S. Fawcerr. [London: The 
Athlone Press, University of London. 1958. 48 pp. 6s. 6d. 
net. | 


THs interesting pamphlet is the fifth in a series which began in 1954 (one 
paper being published each year), and is really an extended version of a 
lecture. The purpose of the author is to examine the nature of the so-called 
inter se doctrine in order to be able to decide whether it ever in fact existed, 
and, if it did, whether it is still of any significance. The doctrine has been 
said to govern the relations between politically self-governing, and now inde- 
pendent, countries within the Commonwealth, and provides that these relations 
are neither to be regarded as international or “ foreign,” nor to be governed 
by international law. It is also supposed to have rested upon the traditional 
constitutional principles of the unity and indivisibility of the Crown, and the 
common allegiance owed to it by its subjects throughout the Commonwealth. 
Mr. Fawcett examines the history of the capacity of various Commonwealth 
countries to enter into treaties or international agreements, a capacity not 
internationally recognised until after the First World War, when the 
Dominions and India appeared to become separate members of the League 
of Nations. He then discusses a number of treaties under which Imperial 
preference was entrenched. Separate diplomatic representation was rare 
before 1989, but is now generally practised, and the High Commissioners 
exchanged between Commonwealth members have acquired since 1948 a status 
akin to that of ambassadors. In Kahan v. Federation of Pakistan [1951] 2 
K.B. 1008, the Secretary of State for Commonwealth Relations issued his 
certificate that Pakistan was an independent sovereign State; and the Kashmir 
question has been brought within the jurisdiction of the United Nations 
General Assembly. In sum, the author argues that the doctrine has never 
been a rule of customary international law, such international efficacy as it has 
enjoyed resting largely upon express treaty provisions; that it was in any 
case never accepted by all Commonwealth countries, and therefore cannot have 
been part of the general law of the Commonwealth; that it was in essence a 
constitutional convention, relied on principally by the United Kingdom, and 
probably of little significance since 1980; and that, since republics now exist 
within the Commonwealth, the unity and indivisibility of the Crown can no 
longer be invoked to construct a general Jaw of the Commonwealth. The 
argument is closely reasoned, and makes stimulating reading, but the presence 
of so many trivial misprints in the text could surely have been avoided. 


D. C. M. YARDLEY. 


THe UnrversaL DecLARATION oF Human Ricuts. Its origins, 
significance, application and interpretation. By NEHEMIAH 
Rosinson. [New York: Institute of Jewish Affairs, World 
Jewish Congress. 1958. xxii + 178 pp.] 


Tuis book is dedicated to the tenth anniversary of the adoption of the 
Universal Declaration of Human Rights. The Declaration, proclaimed by the 
~- General Assembly of the United Nations on December 10, 1948, has naturally 
inspired an extensive literature, and not the least of the many useful functions 
performed by this book is to provide a bibliographical guide to the many 
commentaries upon what Mrs. Franklin D. Roosevelt once called “a great 
event both in the life of the United Nations and in the life of mankind... 
an event comparable to the proclamation of the Declaration of the Rights 
of Man by the French people in 1789... .” 
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Writing ten years after this event, Mr. Robinson is somewhat less 
exuberant. He points out that, while the Declaration has not been without 
influence on international agreements, national constitutions and laws and 
the decisions of courts, there is now even less respect for human rights in the 
world than there was ten years ago. Even the attempt of the information 
agencies of the United Nations to make the origin and contents of the Declara- 
tion known to the peoples of the world has, it appears, been only partially 
successful. Fortunately, however, these facts have not caused Mr. Robinson 
to be cynical, or even unduly pessimistic While he rightly warns against “the 
danger of non-legally-binding declarations breeding complacency,” his main 
conclusion is that more than ten years are needed to achieve any real results 
in the fight against centuries-old hatreds and prejudices. 

In fact, while the author makes a useful analysis of the Declaration article 
by article, the most interesting part of the book is that in which he discusses 
the significance of the Declaration as a whole. It is often said that the 
Declaration, which was adopted by the General Assembly by way of resolution 
only, has not the status of a treaty or convention and is not legally binding 
even on the States (of which there were 48) who voted for it, although it may 
have a considerable moral value. In the main Mr. Robinson agrees with this 
approach, although he has no difficulty in showing that it is altogether too 
superficial. One cannot, for instance, ignore the fact that some delegates 
seem to have had no doubt of the legal effect of the Declaration. The delegate 
of France referred to it as “an organic act of the United Nations having all 
the legal validity of such an act.” The delegate of Mexico said of the 
Declaration that it “would define the human rights which States undertook to 
recognise,” whilst the delegates of Chile and Uruguay contended that a viola- 
tion of the Declaration would be tantamount to a violation of the Charter of 
the United Nations itself. Even if some of these statements are attributable to 
ill-considered rhetoric on the spur of the moment, the question remains of the 
extent to which governments may be bound by statements made on their behalf 
by duly appointed representatives at international meetings. Mr. Robinson 
does not broach this question, which is much in need of further elucidation. 
But, within the limitations of a small work, he deals admirably with the 
difficult problem of the legal and moral effect of the Declaration. He inclines 
to the view—which is not unlike the view expressed by Sir Hersch Lauter- 
pacht in his Separate Opinion in the Voting Procedure case—that, while the 
Declaration does not bind States (even those who voted for it) to adapt their 
own laws immediately so as to accord with its principles, it has legal effect in 
the sense that Members of the United Nations, when legislating in the future 
in the fleld of human rights, are bound to take the principles of the Declaration 
into consideration. The distinction is somewhat subjective and imprecise, but, 
unless one takes the view that law and morality are entirely unrelated to one 
another, there is bound to be a vague and uncertain boundary between the 
two. Especially is this true when, as is the case with the recognition of 
human rights, international law is beginning to embrace within its scope an 
area of human relations which it has never attempted to regulate before. The 
author is, however, right in stressing that the advancement of human rights 
depends less upon the status of the Declaration than upon the climate of 
opinion. Given a favourable climate, a Declaration which is not legally 
binding may develop into a potent and universally recognised instrument; 
whereas, under unfavourable circumstances, it would not help much if all the 
provisions of the Declaration had been enacted in the form of a treaty. 


D. H. N. Jormson. 
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TERMINATION OF MEMBERSHIP OF INTERNATIONAL ORGANISATIONS. By 
NAGENDRA Sines. [London: Stevens & Sons, Ltd. 1958. xv 
and 209 pp. 80s. net. | 


A suBsecr such as the termination of membership of international organisa- 
tions, involving as it does vital legal and political significance, demands the 
exercise of considerable ability in its handling. 

While the author conscientiously deals with all conceivable situations in 
which a State’s membership of an organisation may be terminated, both by a 
State withdrawing its membership and by acts of suspension and expulsion 
of a State by the other members of the organisation, he is too content to 
skate over the surface and avoids a detailed discussion of the real legal and 
political issues involved. When he does engage on a discussion of a particular 
point he is content to expound the views of other text writers and to adapt 
his own views accordingly. So, for example, the view of Lauterpacht- 
Oppenheim, that, although the Charter does not specifically mention the 
right of withdrawal, the members of the UN must be deemed to have pre- 
served this right (see Oppenheim, International Law, Vol. 1, 8th ed., pp. 
411-412), Dr. Singh eccepts without any great scientific analysis of the issues 
involved. He states that it is contrary to the practice of the WHO and 
UNESCO and gives a brief account of the practice of these organisations 
but makes no analysis of the legality of this practice and draws no conclusions 
other than those drawn before him. 

The Lauterpacht-Oppenheilm view is most sensibly based on the report of 
Committee 1/2 of the San Francisco Conference. So also Dr. Singh correctly 
bases his argument on this report but fails to make adequate use of the report. 
The Committee gave instances of where withdrawal might be inevitable, 
namely, where the Organisation was unable to maintain peace or could only 
do so at the sacrifice of law and justice or where a member found itself unable 
to concur in an amendment to the Charter. It is arguable that in the first 
case a member would be correct in maintaining that the purposes of the 
organisation having been completely frustrated its raison d'être had ceased to 
be and this would allow it to withdraw. In the second instance it would seem 
an automatic right that anyone who entered an organisation should be allowed 
to withdraw if that organisation decided to reconstitute itself. If this is the 
case then the position is no different from withdrawal from any law-making 
treaty of a non-orgenisational character. 

This is not to suggest that there is no general right of withdrawal from 
the UN or any other international Organisation, but merely to point out some 
of the points which might and indeed should have been discussed in a work of 
this nature. 

On the other hand the work has merits. It contains a very adequate com- 
parison of the various terms of association which provide for the termination 
of membership. Here one might suggest the introduction of a treaty index 
list on the lines of the standard textbook statute index list would have been a 
great assistance to a casual reader. 

By far the most vigorous section of the book is a discussion of the “ ter- 
mination ” of the membership of the State of China whose people are now, 
in Dr. Singh’s opinion, no longer represented in the UN. Thirty pages are 
devoted to a discussion of this problem. Dr. Singh’s interpretations of the 
realities of this situation are original and most interesting. One can only 
regret that he has not applied himself with equal vigour to the other more 
fundamental legal problems with which he deals. 

J. A. ANDREWS. 
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GREEN’s Dears Durwæs. Fourth edition. By C. D. HARDING, LL.B. 
(Lond.) of the Estate Duty Office. [London: Butterworth & 
Co. (Publishers), Ltd. 1958. 1092 pp. 95s.] 


Taere have been great changes in the law of death duties since the last edition 
of Green in 1952, For those practitioners who are acquainted with the pre- 
vious editions no further recommendation is needed than that the present 
edition brings the book up to date to March, 1958, without changing its 
former character. Mr. Harding has avoided the two extremes, the one of 
stating the new law at such length and with such enthustasm that old- 
established rules seem less important than they are, and the other of leaving 
the text much as it was and adding the new law as a kind of afterthought, by 
simply transcribing whole pages of the statute book. The reader of legal 
textbooks must be familiar with examples of both these practices. Mr. 
Harding has taken the middle course with some skill. 

The result is a book which the reviewer finds difficult to criticise. One 
possible complaint is that it is becoming too big: its size could have been 
kept down had the chapters on Obsolescent Duties and Legacy and Succes- 
sion Duty been wholly omitted. It cau only be very rarely that anyone wishes 
to look up the law on these topics, and the former edition would surely do as 
well The statutes dealing with legacy and succession duty could likewise have 
been omitted, while Appendices II and III, dealing with statutory instru- 
ments and repealed enactments, could perhaps have appeared in smaller type 
The result would have been a more manageable and scarcely less useful book 
Apart from this, the book retains the character of previous editions. In 
addition to giving the text of all relevant legislation, in the first Appendix, it 
gives an account of the law which, while omitting few points of importance, 
is not bettered for conciseness and lucidity by any other textbook on the 
subject. Moreover, although the editor is described as being “of the Estate 
Duty Office,” the views expressed are by no means lacking in independence 
On the other hand, the book expresses the law as it is, and does not go to 
extremes in criticising the many anomalies which exist. Nor doeg it cater 
primarily for the reader who desires to find ways of avoiding lability to 
duty. Nevertheless, the reader who thinks he has found a way of avoiding 
liability would be well advised to test it by reference to Green. To sum up, 
Green continues to be an objective and clear statement of one of the most 
dificult branches of the law. 


D. C. Porrer. 


Tae Crvi PRACTICE OF Tae MAGISTRATES’? Courts IN SouTH 
AFRICA. By Jones and Bucge. Sixth edition by the Hon. 
Mr. Justice Josera HersstEw, P. W. E. BAKER, B.A., LL.B., 
Advocate of the Supreme Court of South Africa and S. AARoN, 
B.A., LL.B., Advocate of the Supreme Court of South Africa. 
[Cape Town and Johannesburg: Juta & Co., Ltd. 1957. 
lxxii and 964 pp. £7 7s. net.] 


Jones and Buckle needs no commendation from a modern reviewer. Since 
the first edition, published in 1918, it has been a classic and no one who 
practises in the magistrates’ courts would dream of being without it. The 
senior editor of the present edition, Mr. Justice Herbstein, has long shown 
a scientific interest in matters of procedure and is of course himself part 
author of a book on the civil practice of the superior courts. The care 
which has gone into the preparation of the present edition shows that he 
is as much master of the inferior as in the superior jurisdiction. 


A. M. Howor#. 
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THE REFORM OF THE FRENCH 
ADMINISTRATIVE COURTS 


INTRODUCTION 


In 1958 the pattern of French administrative courts was radically 
altered. In this article it is proposed to consider the causes of this 
reform, the nature of the changes, and the results that have already 
become apparent.* The reform is barely five years old, so that it 
may appear rash to speculate on its ultimate outcome, but a 
comprehensive account of the reform should prove of timely interest 
to British administrative lawyers, if only because the existing 
English writings upon the droit administratif no longer accurately 
represent what they purport to describe.t At a time when France 
and its institutions are passing through a critical phase it is 
important to be correctly informed about an institution which has 
helped France to weather many such storms in the past and whose 
stabilising influence will be no less valuable in the present turmoil.’ 


* I am indebted to Professor C. J. Hamson and M. Guy Braibant, commissaire 
du gouvernement at the Conseil d'Etat, for reading the draft of this article and 
making valuable suggestions. 


The best description of the Conseil d'Etat in English 1s to be found in Hamson, 
Executive Discretion and Judicial Control (Stevens, 1954); a wider survey of 
French administrative law in general is Schwartz, French Administrative Law 
and the Common Law World (New York Univ. Press, 1954). The leading 
French treatises are de Laubadère, Traité Elémentaire de Drot Administratif 
(2nd ed., 1957) and Waline, Drott Administratsf (Tth ed., 1957); a useful short 
account of the French administrative courts is Letourneur et Meric, Conseil 
d'Etat et Jurtdictions Administratives (Librairie Armand Colin, 1955). 

It ıs noteworthy that the spate of reforms hurriedly passed by the government 
of General de Gaulle at the end of 1958 have not affected the administrative 
courts Rather, certain features of the administrative system have been copied 
and applied to the magistrates and courts de l'ordre yudiciatre: ¢6.g., the 
creation of a new junior grade of magistrates to be known as Auditecurs de 
justice (of. les Auditeurs auprès du Conseil d'Etat); the formation of a Centre 
national d'études judiciaires (cf. Hoole nationale d’administratron—footnote 
24 below); the introduction of une mission d'inspection (cf. la mission d'inspec- 
tton of the Conseil d'Etat—footnote 85 below); and—a significant development— 
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I. CAUSES oF THE REFORM 


Students of the Conseil d’Etat have described how by the enc 
the nineteenth century it had developed into a true court endo 
with a great prestige. Its success in gaining the confidence < 
public instinctively distrustful of lawyers was a notable achi 
ment, which has been vividly described elsewhere. This succ 
however, was to prove its undoing. 

Until 1945 the Conseil d’Etat had been able to cope with 

growing burden of litigation which the ever-widening activity of 
Administration brought in its train. It had achieved this 
progressively increasing the number of its organs of judgment. 
Conseil d’Etat, or more precisely the Section du Contentieua 
the Conseil d’Etat, was divided into a number of subsections wh 
sitting either singly or in pairs, might decide cases in the nam 
the Conseil d’Etat.* By 1945 these subsections numbered eight 
_ After the Liberation there was a steep rise in the numbe) 
plaints lodged with the Conseil d’Etat. Many stemmed from 
process of épuration designed to rid the Administration of tł 
officials who had collaborated with the enemy during the occupati 
the fonctionnaire who rightly or wrongly believed himself aggrie 
challenged his dismissal ë before the Conseil d’Etat. Many, ' 
were the result of the increasing part played by the Administra: 
in regulating the social and economic life of the nation. 

The Conseil d’Etat gradually fell more and more behind in 
race to keep abreast with this spate of litigation. Whilst sı 
6,000 plaints were lodged in its registry in an average post- 
year, it only judged some 4,500, and this despite the n 
prodigious efforts by every member of the Section du Contents 
to increase the output of decisions. As a result of this dispa 
between input and output, the pace of administrative justice 
become so slow as to amount, in some instances, to a virtual de 
of justice. The citizen began to doubt the value of challenging 
administrative act which might not be annulled for illegality u 
twelve years after.° Moreover, by the end of 1958, the Cor 
d’Eitat was faced with a backlog of 26,000 cases awaiting judgm 
a backlog which, as matters then stood, was likely never to 
absorbed, but rather to grow still larger.’ 


a new emphasis in civil litigation upon la procédure éorite directed by the j 
at the expense of la discussion orale of counsel. For fuller details of t 
reforms, see Charpentier, ‘‘ La Réforme Judiciaire’’ (Revue de Paris, 195 
and Blanc, La Nouvelle Procédure Civile (Paris, 1969). 

3 See Hamson, op. cit., p. 988.; also Hamson, ‘* Le Conseil d'Etat statuan 
Contentieux *’ (1952) 68 L.Q.R. 60. 

4 A ninth was added by the Decree of December 12, 1950, and a tenth 
eleventh by the Law of August 4, 1956. 

5 Or other sanction, ¢.g., rétrogradation, mutation, bldme. 

6 In an extreme case; the average before the reform was 4 to § years. 

7 These figures are taken from Gazier, ‘' De Quelques Perspectives sur lẹ réi 
réforme du Contentieux Administratif’’ (Revue du Droit Publsc, 1964, | 
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The situation called for a drastic remedy. This was found in a 
complete reversal of the pattern of administrative jurisdiction. In 
brief, the Conseil d’Etat lost the greater part of its jurisdiction at 
first instance: the usual court of first instance was to become the 
Conseil de Préfecture. These local courts, of which there were 
twenty-six in Metropolitan France, were to enjoy an improved 
status more in keeping with the dignity of their new role. They 
- were also to receive a new name, that of Tribunaux Administratifs. 
By this deconcentration of administrative jurisdiction it was hoped 
to relieve the pressure upon the Conseil d’Etat without impairing 
the quality of justice to which the citizen had become accustomed 
in his litigation against the State. 

Before describing these changes more fully, it is necessary to 
say something of the history of the regional Conseils de Préfecture, 
. on which a new and heavy burden has now been placed. Very 
little has been written about these courts in English, and in French 
they were only the subject of a single treatise until the reform of 
1958 attracted attention to them.’ Yet even before that date they 
could not be neglected in any complete picture of administrative 
jurisdiction in France. 

Conseils de Préfecture, 1799-1953 

It is only a half-truth to say that modern French institutions 
have their birth in the Revolution. Just as the Conseil d’Etat was 
foreshadowed in the King’s Council, so the Prefects—in whom 
Napoleon centred the administration of the département—were the 
successors of the Intendants of the ancien régime. These royal 
officers combined powers of local administration in matters of 
police and finance with various judicial functions, especially in 
administrative matters, where they had exclusive jurisdiction. 
Under the Directorate, all these attributes passed to the Directories 
of the departments, and thence, under the Consulate, to the 
Prefects.’ 

The Constitution of the Consulate in 1799 created the Conseil 
d’Etat as an advisory body to the Head of State, particularly on 
the drafting and construction of legislation. It was not long, 
however, before the Conseil d’Etat began to act also as a judicial 
organ, basing its jurisdiction on the provision in article 58 of the 
Constitution that ‘‘ it should resolve disputes arising in administra- 
tive matters.” 1° In the same year, the Law of 28 pluviése created, 

8 In English, see Schwartz, op. cit., pp. 42-44; in French, see de Font-Réaulx, 
Durnerin et Marizis, Les Conseils de Préfecture (Sirey, 1987); treatises since 
the reform include Bonnet et Palvadeau, Les Nouveaux Tribunaux Admini- 
stratifs (Paris, 1954) and Choublier et Compain, Les Nouveaux Tribunaus 
Administratifs (Paris, 1964). 

An interesting recent study of the office of Prefect is Chapman, The Prefect 

and Provincial France (London, 1966). 

10 A Commission du Contentieux was set up within the Conseil in 1806; but 
decisions of this Commission continued to be framed in the form of advice to 


the Head of State until 1872 (save for a short period after the revolution of 
. 1848): the analogy to the Judicial Committee of the Privy Council is obvious. 


2D 
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in each department, a Conseil de Préfecture to fulfil similar ad 
and judicial functions in relation to the Prefect. Certain de 
oÍ the Prefect had to be made upon the advice of the Cons 
Préfecture; otherwise, he might consult it as he thougt 
Article 4 of the Law specified the matters in which the C 
de Préfecture should exercise jurisdiction; these included a 
against direct taxation, claims against the administration ir 
nection with public works, and infringements of public rig 
way.?* 

From the first, the Conseils de Préfecture asserted them 
as true courts although they had no precise rules of procedur 
their subordination to the local administration was indicat 
the fact that the Prefect presided and had a casting vote i 
event of an equal division among the members of the court 

The judicial function of the Conseil de Préfecture 
reaffirmed by article 4 of the Law of 29 floréal, 1801, as w 
by numerous decisions of the Conseil d’Etat. Develop 
however, was less marked than with the Conseil d’Etat, be 
of the limited importance of the matters submitted to 
jurisdiction. The next step forward was not until the refor 
1862-65. Each Conseil de Préfecture was then provided v 
permanent Registrar (Secrétaire-Greffier) to receive plaints 
direct the written procedure: previously this had been done i 
offices of the Préfecture, The written procedure was to culm 
in a hearing which must be in public and at which the compla 
or his counsel might plead; at this hearing, the Registrar s 
act as ministére public in a manner similar to that of 
Commissaire du Gouvernement in the Conseil d’Etat. The C 
de Préfecture was obliged to publish a reasoned decision.!3 A 
same time the separation of the Conseil de Préfecture fron 
administration proper was improved by the creation of an 
of vice-president to act as the normal president of the cou 
place of the Prefect; the vice-president was nominated ann 
from amongst the members of the court. The qualification 
members of the court were made more stringent: they must ¢ 
possess a law degree or have had ten years’ service in the ad 
stration or the judiciary. Finally, some general principl 
procedure were laid down. 

The next reform occurred under the Law of July 22, l£ 
Previously, such gaps in procedure as were left by the Decr 


11 ‘Whereas the Oonseil d'Etat only exercised a justice déléguée after 1872, 
diction was delegated to the Conseils de Préfecture from the first; fo 
distinction between justice déléguée and justice relénue, see Hamson, op 
p. 82; Waline, op. ctt., pp. 20-81. 

12 Viz. Decree of December 30, 1882; Law of June 21, 1865; Decree of Ju 
1865 


13 Until the reform of 1958 the decision was promulgated as an arrêté, a 
used for administrative regulations generally (see, 6.g., arrété of Septemb 
1953, discussed eee Pe 865-366). 

14 Amplified by the Règlement d'administration publique of January 18, 1 
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1865 were filled—as had been the practice before 1865—by recourse 
to the Decree of July 22, 1806, governing the procedure before 
the Conseil d’Etat, or, where this was silent, by analogy to certain 
rules of the Code of Civil Procedure. By these means the Conseil 
d’Etat, in hearing appeals from the Conseils de Préfecture, had 
developed a considerable case-law relating to the procedure 
applicable in the lower courts. This case-law was now confirmed 
by the Law of 1889, and the functioning of the Conseils de 
Préfecture Improved by a comprehensive code of procedure. 

But much still remained open to criticism. The Prefect 
retained the right to preside at the sittings of the Conseil de Préfec- 
ture of his department; and a few Prefects did assert this right up to 
1926. The presence of the Secrétaire-Greffier as Commissaire du 
Gouvernement was an inadequate arrangement when compared 
with the independence and prestige of the Commissaires in the 
Conseil d’Etat, in which court this important function was per- 
formed by nominees drawn usually from the ranks of the Maitres 
des requétes. The judges of the Conseils de Préfecture were 
poorly paid and enjoyed an equivocal position of uneasy indepen- 
dence. The method of their recruitment was ill-suited to 
maintaining high standards of energy and ability, and the absence 
of any prospects of promotion to higher office discouraged the 
better kinds of candidate. Moreover, their limited jurisdiction over 
an ill-assorted group of matters meant that in the less populous 
departments they were often inadequately occupied. 

After the War of 1914-18 various suggestions for the reform of 
the Conseils de Préfecture were mooted. These included one for 
their total suppression in the provinces and the transfer of their 
jurisdiction to the ordinary civil courts; but in administrative cases 
the civil courts were to follow the procedure of the Law of 1889—a 
striking testimony to the superior virtue of the written procedure, 
as against that of the Code of Civil Procedure—and appeal should 
lie to the Conseil d’Etat. Eventually, in 1926, a less radical reform 
was effected. By the Decree-Law of September 6, 1926, the existing 
eighty-six Conseils de Préfecture of the departments were replaced 
by twenty-two inter-departmental Conseils de Préfecture, the 
jurisdiction of each extending over several departments. Provision 
was made for a member of the Conseil de Préfecture to be detached 
in order to sit alone to judge cases at the capital of those depart- 
ments which were not the seat of one of the new inter-departmental 
Conseils. The changes of 1926 made possible a reduction in 
membership of the Conseils de Préfecture from 258 to 110, thereby 
achieving a substantial economy whilst cutting out a certain 
amount of redundancy. 

In addition to this territorial rearrangement, the changes of 
1926 improved the independence of the Conseils de Préfecture. The 
Prefects ceased to be the titular presidents of the Conseils; instead, 
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each Conseil was given a president who was to be a full-t 
member of the court with an improved status and higher sal: 
The Secrétaire-Greffier was relieved of his duties as Commiss 
du Gouvernement, which were to be undertaken in future b 
member of the court nominated to this function. 

The status of members of the Conseils de Préfecture 
improved by grouping them into a separate corps of civil serv: 
recruited in part by a special concours. This brought increase; 
salary and greater security of tenure in their office. Ceri 
changes were also made in procedure, organisation and jurisdict: 

An important exception to the regrouping of the Conseils 
Préfecture was the Conseil de Préfecture de la Seine, the aree 
which included Paris: this Conseil was not included in 
regrouping, for the dense population of the capital and the c 
centration there of government departments, local authorities : 
other administrative bodies had always brought it a much hea 
burden of litigation than the other Conseils. Already, in a Dec 
of March 17, 1868, the Conseil de Préfecture de la Seine had b 
given an independent president and divided into two sectic 
each with a président de section and a Commissaire du Gouver 
ment. Accordingly, special provision had to be made for 1 
Conseil in the general reforms of 1926: this was done by 
Decree-law of December 8, 1926. 

Confidence in the new Conseils was marked in 1984 when 
events of 1958 were foreshadowed, to a slight extent, by 
Conseil d’Etat releasing to the Conseils de Préfecture cert 
classes of case which had hitherto fallen within its exclusive ju 
diction. A further extension of jurisdiction took place in 1988. 11 
details of the changes in 1984 and 1988 are given below. 

No further changes in the Conseils de Préfecture were m: 
until the reform of 1958. It will help to an understanding of 1 
reform if we enumerate the classes of cases submitted to tł 
jurisdiction immediately prior to the reform. 


Jurisdiction of Conseils de Préfecture 

We have seen that the original jurisdiction covered, essentia 
three matters: direct taxation, public works, and public rights 
way. 

Direct taxation has remained an important preserve of - 
Conseils de Préfecture. For French direct taxes are more numer 
than the British and give rise to even more litigation. Pul 
works have similarly remained in the jurisdiction of the Conse 
Public rights of way (la grande voirie) comprehend all rights 
way, both on land and water. In 1926, territorial rights of v 
were removed into the jurisdiction of the civil courts: only rig 
over waterways and harbours remain within the jurisdiction of - 
Conseils de Préfecture.“ 


15 Decree-Law of December 28, 1926. 
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To these origina] heads of jurisdiction, the reform of 1984 
added: actions for damages against local authorities, disputes of 
a local government officer with his local authority concerning his 
status, claims in connection with contracts made with a local 
authority, and disputes over elections‘to the Conseil Général of 
the département. Finally, in 1988, their jurisdiction was extended 
to contracts of the State, a local authority, or any other administra- 
tive authority in relation to the occupation of public property 
(domaine public). 


Ui. THe CuHances or 1958 


Parliamentary History of the Reform 

In 1958, the whole pattern of administrative jurisdiction was 
transformed by the most important reform of the administrative 
order of courts since their creation in 1799.°° The parliamentary 
history of the measures effecting the reform is typical of the 
political career of most proposals for change under the Fourth 
Republic. By a Law of July 11, 1958," the Government of 
M. René Mayer was empowered to effect by decree a reform of 
administrative justice before the following October. This followed 
upon an attempt by the Government of M. Pinay to introduce a 
Bill containing such a reform, the debate of which had not 
progressed beyond the first few articles when the Pinay Government 
fell. Although the eventual reform was to be closely modelled 
upon the provisions of this Bill, which embodied the proposals of 
the National Assembly’s Commission on Justice and Legislation 
under the presidency of M. Wasmer, French writers have pointed 
out the paradox of the reform of the administrative courts, in 
themselves a bulwark of parliamentary democracy, being carried 
out by the unparliamentary and authoritarian method of govern- 
mental decree. By a striking coincidence, the previous reforms of 
1926, 1984, 1988 and 1945 were all marked by the same paradox." 


New Pattern of Jurisdiction 
The object of the reform was to relieve the crushing burden 
upon the Conseil d’Etat. To this end a completely different 


16 Valuable accounts of the reform include: de Font-Réaulx (Recueil Sirey, 1958, 
L. 1486; reprinted separately as La Réforme du Contentieux Administratif, 
Birey, 1954) ; Cassin, ‘‘ L’évolution récente des juridictions administratives en 
France ”’ (Revue internationale des Sciences Administratives, 1953, 833); 
Letourneur, ‘‘ La réforme des compétences au sein de lẹ juridiction admini- 
strative ” (Gazette du Palais, 1958, Doctrine, 62-64; 77-80); Gazier, '' La 
réforme du contentieux administratif ” (Juris- Classeur Périodique, 1953, I; 
1184); Rivero, ‘‘ La réforme du contentieux administratif ° (Revue du Droit 
Publio, 1958, 926); de Laubadére, ‘‘ La réforme du contentieux administratif ” 
(Actualité Juridsque, 1958, 173; 1958, 885; 1954, 18); Bonnean, ‘’ Les nouveaux 
Tribunaux Administratifs '’ (Revue Pratique du Droit Administratif, 1954, I, 
7; 2, 30). 17 Art. 7, para. IIT. 

18 “ Tout se passe comme si, malgré les gages qu'elle a prodigués à la démocratie 
libérale, la juridiction administrative se ressentait toujours de ses origines 
autoritaires '’ (Gazier, op. oit., J.C.P., 1958, I, 1184, 38). 
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principle was to be applied to the jurisdiction of the Conseils 

Préfecture. Hitherto, they had constituted what French 1 
termed a juridiction d’eaception, in contrast to the Conseil d'Ei 
—a juridiction de droit commun. In other words, the Cons 
d’Etat had competence in the absence of some exceptional provisi 
conferring competence upon the regional courts. After 1958, ho 
ever, it is the Conseil d’Etat which becomes, so far as jurisdicti 
at first instance is concerned, the juridiction d’emception. In t 
absence of a contrary text, the Conseils de Préfecture, under th: 
new name of Tribunaux Administratifs, will be the juridiction 

droit commun. 

It should be noted that no change is made in the competen 
of the Conseil d’Etat as court of appeal or court of cassation: 
continues to exercise appellate jurisdiction over the new Tribunal 
Administratifs, as it did over the old Conseils de Préfecture ! 
likewise, its jurisdiction in cassation over other subordina 
administrative jurisdictions remains unaltered. It may, therefor 
become seized of a case in any one of three ways: at first (a 
last) instance in one of the special cases withdrawn from t 
competence of the Tribunaux Administratifs; or by way of appe 
from the Tribunaux Administratifs; or by way of cassation fro 
some other administrative jurisdiction.?° 

It is no longer apt to enumerate the categories of case in whi 
jurisdiction is conferred upon the Tribunaux Administratii 
Rather, one must state the exceptions to the general princip 
whereby they have become the usual court of first instance 
administrative cases. These exceptions are categories of cas 
where, for various reasons, jurisdiction at first instance has bec 
retained by the Conseil d’Etat. They comprise: 

(1) Ultra vires proceedings against a decree, whether the decr 
be of a general application or appertain to an individual.’ 

(2) Disputes concerning the individual situation of any publ 
servant who is nominated by decree.” 


19 And over the Conseils du contentieux administratif in French territori 
overseas (see below). 

20 There are a number of these specialised administrative jurisdictions. T] 
oldest is the Cour des Comptes, but most are of recent origin, such as tl 
governing bodies for the various professions. Most social insurance tribuna 
and the bodies controlling the legal profession are not regarded as administr. 
tive but are subordinated to the Cour de Cassation as the supreme civil cour 
For a complete list of the administrative (as distinct from the civil) jurisdiction 
see Garzier et Long, Jurisprudence du Conseil d'Etat en 1964 (Paris, 1956 
pp. 107-109, where over 40 jurisdictions are listed. 

31 A “ décret" is an administrative order having force of law and emanatir 
either from the President of the Republic or from the President of the Counc 
of Ministers; the décret may either be of general application (réglementair. 
or relate to an individual, as, for example, a décret sanctioning a change | 
name (expressly stated to be included in (1) above by the Réglement d’admin 
Btration publique of November 28, 1958) or a décret nominating a fonctionnat: 
(see (2) above). See generally Sieghart, Government by Decree (Stevens, 1950 

23 Besides les hauts fonotionnaires, nomination by decree applies also to tt 
magistracy (including the parquet), serving officers in the Armed Forces, an 
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(8) Proceedings to challenge administrative acts, the field of 
application of which extends beyond the area of any single Tribunal 
Administratif. 

(4) Disputes over elections to the Algerian Assembly and 
proceedings against the deliberations of that Assembly. 

(5) Litigation, administrative in character and arising outside 
the territories subject to the jurisdiction of the Tribunaux Admini- 
stratifs or the Conseils du contentieuæ administratif. 

Category (5) is necessary because the reform of 1958 has left 
unaltered the jurisdiction of these Conseils, which have a similar 
role in French territories overseas to that of the Tribunaux 
Administratifs. They only have competence in contentieuw local, 
as distinct from contentieuw de PEtat français, and only then in 
recours de pleine juridiction: le contentieuw de PEtat français and 
recours pour eacés de pouvoir du contentieum local are reserved to 
the Conseil d’Etat. 

Category (8) is reserved to the Conseil d’Etat in order to prevent 
any conflict of jurisdiction between the various Tribunaux Admini- 
stratiis who might claim competence in the particular matter. The 
other categories are withdrawn from the competence of the 
Tribunaux Administratifs by reason of the importance or delicacy 
of their subject-matter. 

The problems of the jurisdiction of the Tribunaux Admini- 
stratifs inter se may be postponed for consideration later. 


New Status of Tribunauw Administratifs 


As part of the reform the judiciary of the Tribunaux 
‘Administratifs were endowed with a new and enhanced status. 
The relevant enactments were the Règlement d’admuinistration 
publique (décret 58-986), the Decree (décret 58-987) and the 
Arrété, all of September 80, 1958. As a result of these enactments 
the judges in the new courts acquired improved conditions of 
service. In particular, their salaries were raised to a level more 
in keeping with their new and important functions, and equivalent 
to the salaries of the judges in the civil Tribunauwm de première 
instance.” Moreover, although they remained under the respon- 
sibility of the Minister of the Interior, their appointment now 
required the counter-signature of the Minister of Justice. A new 
avenue for advancement was opened by the provision that one post 
of Counsellor and two of Maître des requêtes should be reserved 
in the Conseil d’Etat for recruitment from the Tribunaux Admini- 
stratifs. No provision, however, was made for any increase in the 
number of judges to cope with the expected flood of litigation into 


senior academic posts: for a complete list, see Gazer et Long, op. ct., 
pp. 100-107 

23 Now renamed T'ribunaux de grande instance by the reforms of December 1958, 
in contrast with the Tribunauz d'instance which have replaced the former 
Justices de pain. 
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the new courts; only in the three Tribunaux Administratifs of t 
Algerian departments of Algiers, Constantine and Oran was a 
change made in their judicial staff: to each of these Tribuna 
was added a new post of Commissaire du Gouvernement, t 
function having previously been fulfilled by the Secrétatre-Greffi 
As will be discussed below, the need for extra judges in the Tribw 
Administratif of Paris had later to be met by special provision. 

The enactments also introduced a strict system of recruitme 
to the new courts. The lowest grade of judges, known as Cot 
cillors (Second Class), were to be drawn exclusively from 1 
National School of Administration.** The higher grades 
Councillor (First Class), Councillor of the Tribunal Administratif 
Paris, and President were to be recruited, as to three quart 
from the National School and as to the remaining quarter à t 
exterieur from the active administration. Recruits from i 
administration must be fonctionnaires of a certain level and licenc 
en droit. 


Til. RESULTS OF THE REFORM 


In estimating the results of the reform one must consider its effec 
first, upon the Conseil d’Etat, and secondly, upon the Tribuna 
Administratifs. 


(1) Effects upon the Conseil d'Etat 


Undoubtedly, the reform has succeeded in its immediate obj 
of relieving the crushing burden which threatened to stultify i 
working of the Conseil d’Etat. An immediate consequence of 1 
reform was to reduce the backlog of cases awaiting the attenti 
of the Conseil d’Etat from around 26,000 to 17,000.” 

This was done by the transfer to the new courts at the e 
of 1958 of 8,500 dossiers then in the Registry of the Conseil d’Et 
but not yet in readiness for judgment. In order to decide wh 
dossiers were to be transferred and to which courts, the Sect: 
du Contentieuw had to apply the Règlement d’admintstrat 
publique of November 28, 1958. This préjurisprudence, as it | 
been called,?* was the product of some of the ablest minds in i 


24 L'Ecole Nationale d'Administration (L’E.N.A.) was set up in 1946 for 
training of senior administrators. Entrance to the School is by competit 
examinations, one for university graduates, the other for existing membere 
the administration. Students undergo an intensive three-year course, wit] 
stiff examination at the end of the second year according to which they 

aded for the available posts in the administration. For further details, 

ebré “ Le Consel d'Etat et 1'E.N.A.’’, Livre Jubtlaire (Birey, 1952), p. 4 
Waline, op. cit., pp. 748-751; Ribas, “ L'E.N.A. et le recrutement 
magistrats administratifs '’ (Etudes et Documents, 1955, p. 49). i 

25 See Piernet, ‘Les premiers lendemains de lẹ réforme du Contenti 
administratif & l’echelon régional ’’ (Actualité- Juridique, 1956, I, 9). 

26 Braibant, ‘‘ a compétence des Tribunaux Administratifs régionaux dans 
jurisprudence du Conseil d'Etat" (Actualité Juridique, 1955, I, 98). 
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Section du Contentieuw: in the result, few of the transfers have 
been successfully challenged as having been improperly withdrawn 
from the Conseil d’Etat or allocated to the wrong Tribunal 
Administratif. 

Moreover, the new rules of jurisdiction meant that the likely 
input of new cases into the Conseil d’Etat would fall from its 
previous level of 5,500-6,000 a year to, perhaps, 8,000-8,500 a 
year. As the Conseil d’Etat has the ability to judge annually 
upward of 4,000 cases,’ it will be seen that it should be possible 
for the continuing backlog to be gradually overhauled—perhaps 
as early as 1960—especially as the Conseil d’Etat requires to have 
a normal stock in hand of some 4,000-5,000 cases awaiting or 
undergoing instruction in order that all parts of the machinery shall 
be kept fully occupied with work. It is also likely that the backlog 
is swollen: by many cases that will never be pursued to actual 
trial: the lodging of a plaint by the citizen with a grievance is 
often only a last desperate attempt to persuade the Administration 
to retrace its steps—and the gesture once made, the citizen 
frequently has no stomach to press the case further. 

One big question-mark overhangs this optimistic analysis of 
statistics. This is the number of appeals that are likely from the 
decisions at first instance of the Tribunaux Administratifs. Some 
observers feared that, while the reform might bring short-term 
relief to the Conseil d’Etat, in the long run the Conseil d’Etat 
would be very little better off. They argued that a good propor- 
tion of the cases dealt with at first instance by the Tribunaux 
Administratifs would be the subject of appeals, so that the Conseil 
d'Etat would get back in its appellate capacity much of what it 
had shed at first instance. Even of the cases redistributed from 
the backlog many would ultimately, and after the lapse of several 
years, come back before the Conseil d’Etat by way of appeal. 

This gloomy prognosis- has not been fulfilled. Contrary to 
expectations, the number of appeals from the decisions of the 
Tribunaux Administratifs has remained very low—not more than 
15 per cent.** And of the cases that are appealed, only one appeal 
in three is successful. Thus, 95 per cent. of the decisions at first 
instance remain intact. 

In particular, some feared that the Administration would 
circumvent the reform by a policy of systematic appeal against 
every unfavourable decision at first instance. In fact, it has not 
done so, although the reasons for this moderation remain obscure. 
Some think it is out of respect for the new order of regional courts 
in which, generally speaking, the Administration is satisfied with 


27 See Etudes et Documents, 1957, p. 17 and pp. 89-90, for recent figures. 

28 Gazier, op. cit. (R.D.P., 1954), p. 669, gave an estimate of one appeal in 
four; Weill in Etudes et Documents, 1957 (‘‘ Les premiers résultats de la 
réforme du contentieux administratif,” pp. 181-189) supports the estimate 
in the text. ` 
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the quality of justice there encountered. Others suggest that 
still too early to dismiss the spectre of systematic appeals. 
argue that the central Ministries were ill-adapted to cope wit) 
sudden decentralisation of administrative justice: they l: 
experienced local officers to represent their Ministry before 
local Tribunaux Administratifs; and dossiers had to go to an 
between Paris and province, thereby adding to the burdens i 
already overloaded bureaucracy. In the face of this extra 1 
the litigation departments in the various Ministries were 
anxious to add still further to their burden by lodging ap 
merely for the sake of embarrassing the new order of local ec 
This may not, however, continue to be the attitude once 
Ministries have redeployed their forces and recruited staff; 
will be the time to see whether the Administration is prepare 
bow before the new Tribunaux Administratifs with the 
deference as it has traditionally displayed towards the deci 
of the Conseil d’Etat. If the Administration then refrains 
systematic appeals it will be a testimony to the enhanced pre 
of the new local courts. 

But whatever the future may bring, today, some five ` 
from the reform coming into effect, there is still no sign 
appeals are being lodged unreasonably by the Administration, 
the fears on this account are now being increasingly discount 

The reform can be expected to have other effects upon 
Conseil d’Etat besides reducing its burden of work. The 
character of its work will be changed. For its predomi 
function will become that of a jurisdiction en appel or en cassa 
The loss of its dominant role as court of first (and last) inst 
must affect the nature of its activities in the future.” As 
general jurisdiction at first and last instance in administr 
cases, it could cloak its decisions in a concise language v 
might be Ciceronian in syntax and elegance, but was of a De 
obscurity unless interpreted by reference to the conclusions 
always published) of the Commissaire du Gouvernement. 

This reluctance of the Conseil d’Etat to show its hand, v 
stems from the same judicial instinct as makes the English j 
reluctant to lay down a wider rule than is demanded by the 
before him, is likely to impede the success of the reform.*! \ 
is permissible, even laudable, in a court of first instance—an> 
to leave ground for future manoeuvre—may be positively har 
in a court whose mission is the correction and guidance of | 


49 Weill, op. cit., p. 186. 

30 Bee, on its future as an appellate court, Rivero, “ Le Conseil d'Etat- 
régwatrice’’ (Dalloz, 1954, Chron. 158) and Feuer, ‘‘ Contribution à 
théorie de l'appel dans la procédure administrative '’ (R.D.P., 1958, 
and on its function in cassation, Jacquemart, Le Conseil d' Btat—J u 
Cassation (Lille, 1956). 

31 Rivero, op. cit., p. 158; Latournerie, ‘‘ Les methodes juridictionelle 
Conseil d'Etat ’’ (Livre Jubilaire), at pp. 220-221, 
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courts made subject to it by way of appeal or cassation. Lower 
courts expect to be told where they have erred, so that they may 
mend their ways for the future; and they are entitled to be told in 
clear and unequivocal terms.*? 

There are indications that the Conseil d’Etat is conscious of its 
new responsibility. There is a tendency for its decisions to become 
more explicit and longer.** Nevertheless, the traditional shape of 
the jurisprudence of the Conseil d’Etat ** prevents the process of 
reasoning on which a decision is based from being demonstrated with 
that clarity which is possible (although not always attained) in an 
English court. Whilst the conclusions of the Commissaire du 
Gouvernement usually signpost the route which the reasoning of 
the court has followed, there is no certainty that the decision urged 
by the Commissaire has not been reached by some different path 
which commended itself to the members of the courts; nor are 
the conclusions of the Commissaire always published. 

The Conseil d’Etat has recognised the deficiencies of its own 
official utterances by establishing an information service for the 
benefit not only of its own members but more especially of the 
members of the Tribunaux Administratifs. A Centre de docu- 
mentation exists at the Palais-Royal, which circulates to the 
Tribunaux Administratifs in mimeograph the transcript of recent 
decisions of the Conseil d’Etat; it also circulates abstracts of 
current doctrine from periodicals and recuetls upon matters con- 
' cerning the administrative jurisdictions. In this way, the decisions 
of the Conseil d’Etat are brought to the attention of the subordinate 
courts much more rapidly and effectively than by the medium of 
the annual volume of Lebon or the indiscriminate and selective 
reports of cases in the recueils and legal journals.°° 

` The reform has lightened the burden of work upon the Conseil 
d’Etat. It is still, however, immense. The Conseil d’Etat has, 
therefore, continued to evolve means of simplifying its own task. 
Recently, the process of subdivision within the Section du 
Contentieus was carried a stage further by the creation of two 
new subsections, bringing the total number to eleven.*® Because 


32 Rivero, ‘La réforme du contentieux administratif ° (R.D.P., 1958, 941). 

33 Doubted by Lucas, ‘‘ Recours pour excès de pouvoir et double degré de 
juridiction "° (Dalloz, 1957, Chron. 115). 

d4 For this shape, see Hamson, op. ct., pp. 118-120, and for an example in 
translation, wartz, op. ct., p. 342. 

35 Also, members of the Conseil d'Etat habitually contribute notes and articles 
to such legal periodicals as Actualité Juridique (regarded almost as the 
mouthpiece of the administrative order of courts), the old-established Revue 
du Droit Public, and the relatively new Revus Administrative and Revue 
Prattque du Droit Administratif. a addition, the Conseil d'Etat publishes 
annually its Etudes et Documents on the activities of the Conseil and matters 
of general interest to l'ordre admimssiratsf. Links between the Conseil and 
the Tribunaux Administratifs are also strengthened by the existence of a 
mission d'inspection drawn from the Conseil which visits all the Tribunaux 
eriodically: see the article of Lachaze, Etudes et Documents, 1950, p. 42. 

36 Law of August 4, 1956; the new subsections began work in January, 1957. 
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of the peculiar internal structure of the Section du Contenti 
the addition of the tenth and eleventh subsections will increa 
two the organs of instruction and by one the organs of judg 
This arises from the fact that the tenth subsection will pair 
the second and the eleventh with the first, when sitting to « 
a case, although each may proceed independently wit 
instruction. 

The new subsections will help to spread the load som 
within the Conseil d’Etat, although the burden upon the Pre: 
and Président-adjoint of the Section du Contentieuaw will | 
less since one of them must preside over every sitting of the 
important organs of judgment—whether deuaw sous-sections ré 
or the whole Section du Contentieum. In this way, they 
preserve a unity within the case-law of the Conseil d’Etat d 
its numerous organs of judgment. But the need for their pre 
sets a physical limit upon the process of subdivision withi 
Section du Contentieum. Indeed, it is only since 1956 the 
President has had the assistance of a Président-adjotnt: previ 
he carried the whole burden alone. Small wonder that a ) 
and most distinguished holder of that office died of overwork. 


(2) Effects upon the Tribunauw Administratifs 


By the reform the Conseils de Préfecture have been transf 
into Tribunaux Administratifs. This is more than a mere c 
in name. A new jurisdiction, a new status, and a new impo! 
have been conferred upon the local administrative courts. 
longer are they in the position of beggars gathering up the cı 
that fall from the table of the Conseil d’Etat: they have bi 
the principal forum of administrative justice, and on their ca] 
to justify the trust placed upon them depends the whole fut 
administrative justice in France. 

(a) Increase in activity. The immediate effect of the r 
upon the local courts was to transfer to them a large part ı 
backlog in the files of the Conseil d’Etat. As we have see 
fewer than 8,500 dossiers were distributed among the Tribi 
Administratifs by the application of the new rules of jurisdi 

In the second place, the majority of new cases justicia. 
the administrative order of courts are now lodged witl 
Tribunaux Administratifs. Im comparison with the pre 
activity of the Conseils de Préfecture, the Tribunaux Adminisi 
now attract many more cases. The figures vary considerably 
tribunal to tribunal: the increase is greater in the tribunals 
serve more populous regions; and Paris presents a special « 


37 Described by Hamson, op. cit., Chap. 8. 

38 The Tribunal Administratif de Ia Seine, which remained departme) 
1926, handles many times more cases than any other single Tr 
Commentators feared that the reform might merely shift the bottler 
administrative justice from the Conseil d'Etat to the Tnbunal de la 
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Moreover, the quantitative increase is accompanied by a qualitative 
increase in that the average difficulty of the cases falling within 
the new jurisdiction of the Tribunaux is much greater than those 
within their old jurisdiction. By way of example, the following 
statistics illustrate the effect of the reform upon the volume of 
eases before the Tribunal Administratif de Lyon, which is one of the 
busiest provincial tribunals and serves the five departments of 
Rhône, Ain, Ardèche, Loire, and Saône-et-Loire. 


Plainte lodged in the Tribunal Administratif de Lyon ** 


Period: 1.10.54 1.10.55 1.10.56 


to to to 
1.10.55 1.10.56 1.10.57 
Contentieux fiscal (unaffected by oe reform) 482 836 850 


Contentisuc général: 

“Ancien Contentieux ” 

i.6., cases which would have come to the court 

under the rules of jurisdiction ee before 

the reform ... abs .. 227 230 264, 
“ Nouveau Contentieux ” 

i.e., cases coming to the court under the exten- 

sions of jurisdiction effected by the reform... 489 443 162 
Percentage increase as a result of the reform 40 44 21 


The sharp decrease in plaints under the new jurisdiction in the 
year ending October 1, 1957, may be due to accidental causes 
peculiar to the Lyons Tribunal. On the other hand, there are 
some indications that the public are tending to have less recourse 
to their local Tribunal Administratif now that the novelty of its 
existence has worn off. At first, the public were attracted by the 
proximity of a local, and hence more convenient, forum for their 
contest with the Administration, but now they are beginning to 
find local administrative justice a dull business which works no 
miracles on their behalf and towards which their legal adviser, the 
local practitioner, often displays an attitude of incomprebension 
mingled with suspicion. Nevertheless, figures show a marked and 
persistent increase since 1958 in the number of cases being brought 
before the administrative order of courts as a whole.*° This 
increase is a practical testimony to the merits of that idée fiwe of 


but the congestion has proved less serious than expected, largely due to 
increasing the organs of judgment within the Tribunal: ıt is now divided 
into five sections, which operate in a manner similar to the subsections of the 
Section du Contentteuxz at the Palais-Royal. 

89 I am indebted to the Secrétasre-Greffier of the Lyons Tribunal for these 
figures. 

40 In the judicial years 1952-58, the last year before the reform took effect, 
8,570 out of the 6,020 cases lodged with the Conseil d'Etat would now fall 
within the jurisdiction of the Tribunaux Administratifs; in 1955-56, 12,476 
cases were lodged with the Tribunaux which would previously have gone to 
the Conseil d'Etat—an increase of some 350 per cent.: see Etudes et 
Documents, 1957, p. 181. 
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the French—la justice au domicile: all the French comme 
emphasise that the reform has the great virtue of | 
administrative justice closer to the citizen. 


(b) Slowness of administrative justice. The increase 
total business of the Tribunaux Administratifs has ni 
entailed a slowing down in the speed with which a case is | 
to Judgment. Two years is about the normal time taken 
busier tribunals. At Paris the interval is longer. This 
cannot fairly be compared with the speed with which a 
brought to trial in an English court. For the writt 
inquisitorial character of the procedure before the Tri 
Administratifs naturally tends to absorb more time, es 
when, as so often, the avocat of the administré does not exe 
self to accelerate the proceedings. 

Members of the Tribunaux Administratifs are anxious t 
their justice swifter, although not unmindful that thi 
encourage yet further litigation in their courts. They reali 
even a delay of two years may amount in some instanci 
virtual denial of justice. The most obvious way to m: 
wheels turn more quickly is by increasing the number of 
The total establishment of the Tribunaux Administratifs 
about 150, and of these at least thirty-six are absorbed 
Tribunal Administratif of Paris. The corps of admini: 
judiciary is thus very small. They complain that they are 
overworked in comparison with their counterparts in the ci 
criminal courts.‘* Certainly, they work without many adv: 
which the ordinary judiciary enjoy; in particular, they rece 
help from counsel, either because the litigant appears in 
(a right not enjoyed in the higher civil and criminal cou 
because the avocat entrusted with the case is quite unve 
the mysteries of the administrative procedure. 

The prospects of any considerable increase in the staf 
the Tribunaux Administratifs do not appear very good. 
French legislature is evidencing a certain disenchantmen 
the whole administrative order of courts, even the Conseil « 
so that no financial concessions are likely from that source. 

Another way to speed the work would be for the Tril 
Administratifs to be content with a somewhat less than 
justice. Members of these courts have suggested that the 
taking methods of preparing and examining a case which s 
rarefiéd atmosphere of the Conseil d’Etat—and produce 
many decisions of a classic perfection—may have to be mod 


41 The reforms of Decamber, 1958, will now redress the balance cons: 

‘2 As judicial appointments in the Tribunaux now need the approval 
Minister of Justice, as well as of the Minister of the Interior, the 
may bargain for the latter’s support for extra appointments to the 
order of courts; in the result, the Minister of Finance is likely | 
concessions to either Minister. 


Juty 1959 REFORM OF FRENCH ADMINISTRATIVE COURTS 873 


the rough and tumble of the regional courts. For the speed in 
which a judgment can be given may be a factor no less 1mportant 
to the aggrieved citizen than the quality of that Judgment when 
given. Even rough justice may be tolerable, be it only swift. 
This argument must not, of course, be taken too far: the 
Tribunaux Administratifs are alive to their new responsibilities; 
but their inadequate facilities and difficult conditions of work may 
reasonably make them content with a standard of decision which 
would hardly satisfy the Palais-Royal. Their complaint is that a 
speedier, but less exhaustively studied, decision may, despite the 
paradox, be more just. 


(c) New conflicts of jurisdiction. The old problem of the 
respective spheres of the administrative and civil order of courts 
remains unaffected by the reform.** Little need be said here of 
the nature of this problem and of its solution, although a word 
of caution may be desirable. For Anglo-American students of 
French administrative law have tended to exaggerate the number 
and importance of cases of conflict between the two orders of 
courts. Most cases fall clearly into one or the other jurisdiction. 
The law confers jurisdiction upon one or other set of courts in 
broad categories of cases. It is only the borderline cases which 
give rise to difficulty, and these are but a small proportion of the 
total number of cases coming before the two orders of courts. 
Moreover, the borderline itself is being constantly demarcated with 
greater precision through the case-law of the Tribunal des Conflits 
and the supreme tribunals of each order, the Cour de Cassation and 
the Conseil d’Etat. Admittedly, this case-law is of a bigh degree 
of complexity and abounds in subtle, sometimes illogical, distinc- 
tions; but perhaps this complexity must be accepted as the price 
to be paid for the separation of administrative from civil juris- 
diction, a separation which has brought many compensating 
benefits, not least being the effectiveness and extent of judicial 
control upon executive discretion. 

To this fundamental cleavage of jurisdiction the reform has 
now added further complexities of divided jurisdiction within the 
hierarchy of administrative courts. For, granted that a given 
case appertains to the administrative jurisdiction, two further 
questions may still have to be answered before the case can be 
properly attributed to its appropriate court. 

In the first place, the case must be considered in regard to the 
respective jurisdictions of the Conseil d’Etat on the one hand and 
the Tribunaux Administratifs on the other. This problem has 
already been discussed above, the guiding principle being that the 
Tribunaux Administratifs have competence over all administrative 
cases that have not been expressly reserved to the Conseil d’Etat. 


{3 Bee, ¢.g., Waline, op. cit., pp. 55-95, for an idea of the extent of this 
problem. 


Vou. 22 24 
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If the case falls within a category reserved to the Con: 
d’Etat the second question will not arise. But if the case con 
within the general jurisdiction of the Tribunaux Administrati 
one has to answer the subsidiary question: ** To which Tribu: 
Administratif must this case be brought? ”’ 

The answer has to be looked for in the Règlement d’administ 
tion publique of November 28, 1958, articles 4 to 16.‘ Aga 
the pattern is the familiar one of a general principle subject 
a number of exceptions. The general principle is that Jurisdicti 
belongs to that Tribunal Administratif in whose area the admi 
strative authority concerned has its official seat.“ This author: 
will be either the author of the decision which is being implead 
or the signatory of the administrative contract in question. 

The exceptions to this principle are sweeping and vario1 
They form no logical group, but have been selected with the obj 
of removing out of the competence of the Tribunal Administra 
of Paris a large number of the cases which the general princi) 
would otherwise bring into that court, in whose area are situat 
all the Ministries and most of the central administrati 
authorities.*® To catalogue these exceptions would be pointle 
but the criteria on which they determine jurisdiction include: 


the residence of the complainant,’ 

the place of execution of a contract,*® 

the situation of property,“ 

the place where a profession or business is carried on,*° 
the place where the act complained of has occurred.” 


These rules of jurisdiction are characterised as ‘“* d’ord 
public.” 5? This means that it is not open for the courts or t 
litigants to disregard or waive their application. Only one exce 
tion is admitted: in administrative contracts the contracti 
parties may agree that disputes should be cognisable by sor 
Tribunal Administratif other than that which would otherwise ha 
jurisdiction. 

(d) Legal representation. The reform brought no new dep: 
ture in the procedure which had previously been followed by t 


44 For the text, see Choublier et Compain, op. cit., p. 198; de Font-Réau 
op. cit., p. 21; Etudes et Documents, 1958, p. 166s. 

45 Art. 4, al. 1. 

46 See Braibant, op. cit.; Vignes, ‘' La compétence à l’intémeur de la juridicti 
administrative ’’ (Rev. Prat. du Dr. Admin., 1957, Nov. VII and Dec. V: 
Gazier et Long, ‘* La compétence à l'intérieur de la juridiction administrative 
(Actualité Juridique, 1954, 65); Chailley, ‘‘ La réforme du contentie 
administratif: règles de compétence’’ (Dalloz, 1954, Chron. 158). 
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Conseils de Préfecture on the basis of the Law of July 22, 1889.°° 
There were, however, some important modifications. Some are too 
technical for discussion here (e.g., the adoption from the Conseil 
d’Etat of the rule of the décision préalable and the two months’ 
-period of limitation).*“* But mention must be made of the new 
rule concerning legal representation." Under the Law of 1889 a 
person might conduct his own case before the Conseil de Préfecture 
‘in the sense that he was permitted to conduct the written 
procedure—by the lodging of a written plaint (recours) and 
supporting mémotres—and to submit his oral observations at the 
hearing; moreover, the complainant was allowed a free choice of 
mandatory to conduct the case on his behalf, although if he chose 
an avocat or avoué his lawyer then enjoyed the privilege of being 
able to remove the documents in the case from the court office 
instead of having to consult them there. 

The Decree of September 80, 1958, alters this. In the first 
place, the only permitted mandatory is either an avocat or an 
avoué *®: the latter must practise in the area of the Tribunal 
Administratif seized of the case, and only the former has the right 
to present oral observations at the hearing. In the second place, 
the general rule that a party might proceed without legal represen- 
tation is replaced by the rule that the assistance of an avocat or 
avoué is obligatory for the conduct of the written procedure,”’ 
save where otherwise provided. Contrary provision is made by the 
Decree in a number of important cases, and these exceptions may 
well outweigh the rule. For example, the services of a lawyer 
are not necessary in (1) proceedings which used to go before the 
Conseils de Préfecture; (2) plaints for excess of power; (8) pension 
cases; (4) proceedings which before the reform of 1958 would have 


53, The new Tribunsux have kept, therefore, the special procedures relating to 
constats d'urgence, expertises, enquêtes, visites des lieus, sinterrogatoires, 
verifications d'écriture, which the Conseils de Préfecture were allowed because 
of their proximity to the parties or to the matter ın dispute; they retain 
also the various procedures for fiscal matters, disputed elections, tumble- 
down houses, ghway infringements, etc., laid down ın special texts. 

54 For a short account, see Choublier et Compain, op. ctt., pp. 101-115; 
significantly, the Tribunaux Administratifs now deliver & ‘jugement au nom 
du peuple frangais,’? armed with la formule exécutorre; reviously, the 
Conseils de Préfecture issued their decision as an arrété. The reform also 
conferred upon the Tribunaux an extended power of référé (a special inter- 
locutory procedure ın cases of urgency) and a new power of surets d'exécution, 
whereby, exceptionally, a stay of execution of the challenged act of the admuni- 
stration might be granted by the Tribunaux at the outset of the proceedings: 
these two powers of référé and sursis are of great practical importance and are 
discussed fully in Waline, ‘‘ Le référé administratif ’’ (R.D.P., 1957, 206) and 
Gabolde, “ Lies nouveaux pouvoirs d'urgence de juge administratif et le sursis 
d'exécution ’’ (Dalloz, 1958, Chron. 189). 

55 See Heurté, “ Avocats et Tribunaux Administratifs’’ (Actualité Juridique, 
1955, I, 98). : 

56 The Gon ay belong to a local Bar or to the special order of Avocats au 
Conseil d'Etat et à la Cour de Cassation who combine the functions of 
avocat and avoud before the two supreme tribunals. — 

57 But not for the observations orales, which the complainant may present in 
person. 


876 THE MODERN LAW REVIEW Vo 


been exempted from the requirement of legal representation ¥ 
brought before the Conseil d’Etat. In addition, a general dis 
sation from the need of legal representation is granted to the S 
whenever it is involved in proceedings before the Tribur 
Administratifs. 

In the result, of the two main classes of case now coming be 
the Tribunaux Administratifs (apart from le contentieuw fi 
plaints for excess of power will not necessitate the services | 
lawyer, but in plaints for an indemnity (recours de pl 
juridiction en indemnité) an avocat or avoué will normally | 
to be engaged in order to conduct the written procedure.” 
practice, the former is engaged, as he alone has a right of audi 
at the hearing. 

In the cases where legal assistance is not obligatory, m 
complainants do, in fact, conduct their own case, although bel 
the scenes they are frequently assisted in the drafting of t 
plaint` and mémoires by the ubiquitous homme d'affaires, 
general consultant on matters of law, business and tax-evas 
who can only be termed professional in the sense that his ad 
has to be paid for. 


IV. Wiper REPERCUSSIONS OF THE REFORM 


Not unexpectedly, a reform as profound as that of 1958 has 
wide repercussions outside the immediate circle of the adminis 
tive courts.°® It is proposed to discuss in turn the reaction 
the reform of the Administration, the ordinary civil and crim 
jurisdictions, the Bar, and the French Parliament. 

Mention has already been made of the fear that the Adn 
stration might nullify the reform by appealing systematic 
against adverse decisions in the courts of first instance. To | 
this fear has proved unjustified, although this does not mean 
the danger has passed. 

More difficult to assess is whether the reform has caused 
lessening of that respect in which the Administration were 1 
to hold the jurisprudence of judicial control when it was enshr 
in the pronouncements of la Haute Assemblée. It would no 
surprising if less respect were shown to the decisions of the ] 
tribunals, whose members—often lodged cheek by jowl with 
active administrators in the same Prefecture—have not 
remoteness which lends a certain enchantment, a mystique, to 
pronunciamenti from the Palais-Royal. Nor have they the s 
intellectual eminence as a corps, whatever their individual quali 
Their lower salary, too, means lower prestige. All these fac 


58 A needy litigant can obtain assistance judiciaire and the designation < 
avocat through his local Tribunal Crotl. 

59 See Piernet, ‘‘ Resultats pratiques de la réforme du contentieux adminis 
à l'échelon régional ” (Actualité Juridique, 1957, I, 77). 
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may contribute to change the traditional attitude of the Admini- 
stration towards the administrative courts. A greater restiveness 
towards this curb is likely to become manifest, especially if the 
new Tribunaux prove less adroit in handling the reins than the 
Conseil d’Etat. The writer doubts, however, whether this restive- 
ness will grow into open rebellion against the administrative 
courts: the respect for legality seems too strong. But a distin- 
guished French administrative lawyer has voiced the view that the 
reform will precipitate a clash between the active administrator and 
the administrative judge.*° 

Until the reforms of December, 1958, it seemed that the 
ordinary civil and criminal jurisdictions were too established a 
feature of the French legal landscape to be much affected by what 
happened in the rival administrative jurisdiction. There were 
signs, however, even under the Fourth Republic, that the drastic 
upheaval of ordre administratif was inducing l’ordre judiciaire to 
think about setting its own house in order. A project was, in fact, 
afoot whereby the civil and criminal courts would undergo a 
similar sort of rationalisation to that which occurred in 1926 in 
regard to the Conseils de Préfecture. For it was well recognised 
that many of the ordinary courts in the smaller towns and 
country districts were very much under-employed. No doubt any 
move to eliminate redundant jurisdictions by the normal process 
of legislation would have been bitterly resisted by local judges and 
practitioners as well as opposed by the lawyers entrenched in the 
National Assembly: in England we can remember the opposition 
to similar provisions in the Criminal Justice Act, 1948, and local 
loyalties are even more fervent in France. Hence, the govern- 
ment of General de Gaulle, profiting by its special powers, rushed 
through the reforms already mentioned.** 

Another interesting repercussion of the reform of 1958 is the 
emergence in certain quarters of hostility towards the very existence 
of a separate administrative jurisdi¢tion.“? This hostility has 
always been present in some degree amongst the practitioners of 
the droit civil," but so long as the principle of separation of 
powers held sway unquestioned, logic dictated a duality of juris- 

dictions—or so it was thought. 
l To the French mind logic is still a dictator, but the premises 
on which that logic operated seem of late to be undergoing a fresh 
and critical reassessment. As a general precept of political science, 


60 Guillien, ‘‘ Le problème de la juridiction administrative’? (L’Evolution du 
Drott Public, Sirey, 1956, 255). 61 See notes 2 and 23, supra. 

62 See Le Tarnec, ‘‘ Faut-il supprimer Jes juridictions administratives?'’ (La 
Vie Judiciaire, 1957, No. 674, 1); L’Huillier, ‘‘ Nouvelles réflexions sur le 
service public ° (Dalloz, 195, Chron. 91); Soctété des transports automobiles 
Boldom: (Dalloz, 1957, Jur. 499, note de Mimin); Gnuillien, op. ctt. 

63 “ La disparition (des juridictions administratives) est ouvertement souhaitée 
et poursuivie par maints praticiens, adversaires acharnés de la procédure 
écrite et peu désireux de s'adapter aux normes et techniques du droit 
administratif '': Piernet, op. cit. (A.J., 1957, I, T7) at 78. 
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the theory of separation of powers is still not seriously questione 
but more flexibility in translating the theory into practical instit 
tions is being demanded. No longer is the existence of separe 
administrative courts universally commended; the chorus in pra 
of the Conseil d’Etat and the courts subordinate to it is ne 
marred by discordant notes of criticism and even hostility, bo 
from practitioners of the civil law and from Parliament. 

The hostility of the practitioner, both avoué and avocat, adm 
of various explanations. So long as administrative justice w 
concentrated in Paris and few matters of moment were litigat 
locally, the provincial lawyer had little contact with the dr 
administratif. He could safely ignore the subtleties of its case-ls 
and the peculiarities of its highly original procedure of trial. The 
overnight, an administrative court of first instance is placed | 
his doorstep. To his civilist technique, a positive handicap befo 
this court, he must add a new technique if he is to do justice 
his client’s case. All this is not easy, especially for the older ma 
Small wonder that an undercurrent of resentment is present amo: 
members of the provincial Bars. The superior merits of t 
administrative procedure are not self-evident to them, and th 
are aggrieved when their civilist tactics earn the court’s disfavor 
The subtleties of the substantive law must now be wrestled wi 
in advising their client and conducting his case; naturally, th 
sigh for the clear-cut principles of the Code civil when launch 
upon the uncodified (hence uncharted) pages of Lebon. In practic 
the specialised Avocats à la Cour de Cassation et au Conseil PEt 
are frequently entrusted with the more important proceedings befo 
the Tribunaux Administratifs in preference to the inexperience: 
local practitioners. Whilst this practice may now be welcome 
the hard-pressed judiciary in the local courts, their longer-ter 
interests call for the creation of specialists in droit administratif 
each local Bar. To this end the Presidents and members of t 
Tribunaux Administratifs organise lectures for the local Bar, 
well as encourage interest through informal contacts with t 
profession. l 

Nor do the lawyers lack support in Parliament. Avoca 
abound in the National Assembly which, under the Four 
Republic, was showing itself increasingly critical of the admir 
strative courts. A recent manifestation is the Law of Decemb 
81, 1957, which transfers to the civil courts all actions for t 
reparation of damage caused by any vehicle, even though t 
vehicle belongs to an administrative authority.“ At one swe 


64 This was the result of a compromise over a section of the new Code of Pe) 
Procedure which proposed to make the criminal tribunal competent to awa 
damages to the victim as partie civile against the administrative author 
civilement responsable for the act of the convicted person. See Méjan, “I 
avatars de Particle 8 du projet de Code de procédure pénale’’ (Rey. Adm 
1957, 581). 
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this Law removes from the administrative courts what is perhaps 
the commenest Kind of recours en indemnité: the injury of a 
citizen, or damage to his property, by an administrative vehicle.* 

In some respects the Law of December 81, 1957, was welcomed 
by the administrative courts. At least it removed from their 
- competence a whole block of litigation and so helped to reduce the 
burden upon them. From the point of view also of the litigant 
the change was welcome; his claim would go to the same court, 
follow the same procedure and be subject to the same rules of 
law, whether the vehicle responsible for his hurt belonged to a 
private individual or to an administrative authority. Divergence 
in the principles of tortious liability would no longer be possible 
in the important sphere of road traffic accidents. But, although 
a desirable change on all these grounds, the parliamentary blessing 
upon it stemmed in part from an eagerness to restrict the activity 
of the administrative jurisdiction.** 

There have not been wanting proposals for changes of a far 
more revolutionary character. One of the most extreme is that 
of Professor Guillien, of Lyons University, who has urged the 
creation of mixed local courts, combining the present Tribunaux 
Administratifs with judges from the civil courts of first instance.’ 
These mixed courts would try all cases of an administrative nature, 
other than the recours en annulation, which would remain (as 
before 1958) the exclusive preserve of the Conseil d’Etat. By this 
proposal the Tribunal des Conflits would, in effect, be replaced 
by a system of local conflict tribunals empowered not only to 
resolve the conflict but also to try the issue. It is argued that 
the resolution of any conflict of jurisdiction necessarily involves a 
prejudgment of the issue, so that recourse to a second court to 
try the issue is superfluous and time-wasting. 

This particular proposal rejects the logic behind the present 
duality of jurisdictions. No doubt it is too revolutionary for most 
tastes, but there are many signs of an increasing impatience with 
the complexities which this duality produces: witness the Law of 
December 81, 1957, discussed above. 


Conclusion 

The reform of 1958 is a resolute attempt to adapt the French 
system of administrative courts elaborated in the nineteenth 
century to the needs of a welfare State of the twentieth century. 


65 Likewise, by decree No. 1285 of December, 1958, the Tribunauz de Commerce 
have lost their jurisdiction to the civil courts in cases where the vehicle of a 
commergant is responsible for damage to a third party. 

On the other hand, the transitional government of General de Gaulle showed 
itself sympathetic to the administrative jurisdictions, ss is evident from its 
imitation of certain features of the administrative system in the reforms of 
December, 1958, relating to the magistracy and courts de l'ordre judiciaire 
(see note 2 above). 

Guillien, ‘‘ Essai sur une réforme générale du contentieux administratif "' 
(Dalloz, 1955, Chron. 97). 
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The approach adopted has been a cautious one: the well-trie 
institution of the Conseil d’Etat has kept a dominant role in th 
changed pattern of courts. But the old Conseils de Préfecture, 1 
their new guise of Tribunaux Administratifs, have been entruste 
with new and heavy responsibilities. That this trust was not mi: 
placed has been proved by the success of the new courts 1 
discharging these responsibilities in the first quinquennium of th 
reform. But what will be the ultimate effect of the reform o 
the substantive droit administratif remains an interesting speculs 
tion. Certainly, French administrative justice has entered upon 
new and important chapter. : - 

L. NEVILLE Brown.* 


* Senior Lecturer in Comparative Law, University of Birmingham. | 


DELEGATION BY TRUSTEES: A 
REAPPRAISAL 


In this article it is proposed briefly to analyse the effect of the 
Trustee Act, 1925, on those established principles of equity, which 
related to the power of a trustee to delegate his functions.* It will 
be suggested that the relevant provisions of this statute should be 
interpreted in the light of the pre-1926 decisions; only such an 
interpretation can reconcile satisfactorily the various sections of the 
Act. Consequently, it will first be necessary to examine the cases 
before the Trustee Act, 1926. 


I. THe Law BEFORE THE TRUSTEE Acrt, 1925 


The general rule, governing the power of a trustee to delegate 
his powers and duties as trustee, was laid down by Lord Langdale 
M.R. in Turner v. Corney * in the following terms: 


** Trustees who take on themselves the management of 
trust property for the benefit of others have no right to shift 
their duty on other persons; and if they employ an agent, they 
remain subject to the responsibility towards their cestuis que 
trust, for whom they have undertaken the duty.”’ 


That this principle of delegatus non potest delegare could not be 
applied in its full rigour was recognised at an early date. In Ez p. 
Belchier,? Lord Hardwicke had suggested that a trustee could dele- 
gate in cases of necessity. ‘* There are two sorts of necessity,” 
said his Lordship. “ First, legal necessity; secondly, moral neces- 
sity.” Legal necessity was simply the rule ‘‘ that if trustees join 
in giving a discharge, and one only receives, the other is not answer- 
able, because his joining in the discharge was necessary.” Moral 
necessity, however, arose from the “* usage of mankind; ” the trustee 
must act “f as prudently for the trust as for herself, and according 
to the usage of business.’ In accordance with these principles, his 
Lordship held that it was common practice, arising from the usage 
of business, to employ a broker to sell tobacco by auction, and to 
allow the broker to receive the money resulting from such a sale. 

These observations of Lord Hardwicke were confirmed by the 


* I am particularly indebted to Professor 8. J. Bailey who, in his lectures on 
the Law of Trusts, first suggested this problem to me. He has been kind 
enough to read this article ın typescript and has made a number of acute 
criticisms and suggestions. 

1 (1841) 5 Beav. 515, 617. 

2 (1754) Amb. 218. See also Clough v. Bond (1838) 8 My. & Cr. 490, 497. 
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Court of Appeal and the House of Lords in Speight v. Gaunt,” a 
decision of great importance. In that case, a trustee, one Gaunt, 
had employed at the request of the beneficiaries,‘ a broker, Č, to 
purchase some £15,000 of corporation stock. C presented Gaunt 
with a bought note* and told him that the money would have to 
be paid the next day so that the account might be settled. Gaunt 
paid the money to C. A few days later Gaunt inquired whether 
the securities were ready and was told by C that it would take some 
time to obtain them. A similar excuse was given on subsequent 
occasions. C, having absconded with the money, the beneficiaries 
brought a suit against Gaunt for a declaration of breach of trust. 
It was argued that Gaunt had been negligent in that he had employed 
a broker to purchase the stock °; in that the form of the bought 
note would have indicated to a reasonable trustee that the stock 
had not been bought on the market but direct from the corporation 
and that, therefore, he should have paid the company direct; and, 
finally, in that he had delayed in getting in the securities. Bacon 
V.-C. gave judgment for the plaintiffs but his decision was reversed 
by the Court of Appeal. The House of Lords, Lord FitzGerald 
dubitante, affirmed the judgment of the Court of Appeal in favour 
of the trustee, Gaunt.’ 

Sir George Jessel M.R., with his usual clarity, laid down the 
principles applicable in the following terms * : 

c It seems to me that on general principles a trustee ought 
to conduct the business of the trust in the same manner that an 
ordinary prudent man of business would conduct his own, and 
that beyond that there is no liability or obligation on the trustee. 
In other words, a trustee is not bound because he js a trustee 
to conduct business in other than the ordinary and usual way 
in which similar business is conducted by mankind in trans- 
actions of their own. It never could be reasonable to make 
a trustee adopt further and better precautions than an ordinary 
prudent man of business would adopt, or to conduct the 


we 


(1883) 22 Ch.D. 727 (Bacon V.-C. and O.A.); (1883) 9 App.Cas. 1 (H.L.). 

4 Gaunt had wanted to appoint his own broker. 

There was evidence before the court that the form of the bought note would 
have indicated to an expert that the stock had not been bought on the market. 
The space for the date of the settling day had not been filled in. It was mooted 
whether Gaunt would have been liable if he had known that the bonds were 
bought direct from the corporation, Lord Selborne ın the House of Lords, and 
Bowen L.J. in the Court of Appeal, were inclined to this view, concurring with 
the learned Vice-Chancellor. The other judges expressed no opinion. 

6 This allegation was not pressed. 

In fact, Ex p. Belchier was confirmed. Cf. Bowen L.J. in the Court of Appeal 
(loc. cit., at p. 763); ‘* Lord Hardwicke’s view, putting aside peculiarities of 
language, is based upon reason and common sense.’ 

In the Court of Appeal (loc. cit., pp. 789-740). To this rule there is one ex- 
ception, as was admitted by Lord Blackburn in the House of Lords (loc. cit., 
p. 19), namely, that a trustee must choose investments authorised by the trust 
instrument. When investing, a trustee must exercise the care which he would 
exercise if he were under a moral obligation to provide for the beneficiary. 
Whereas a reasonable man of business may take a risk, a trustee must not. 
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business in any other way. If it were otherwise, no one would 
be a trustee at all. He is not paid for it. He says, ‘I take 
all reasonable precautions and all the precautions which are 
deemed reasonable by prudent men of business, and beyond 
that I am not required to go.’’’’ 
On the facts, the defendant, Gaunt, had acted prudently, as a 
reasonable man of business would have acted; it was not negligent 
of him to have appointed a broker, nor can he be said to have 
acted unreasonably in paying over the money on the presentation 
of the bought note nor in failing to get in the securities. 

In contrast, however, to the ‘‘ reasonable ’’? conduct of Gaunt, 
the following examples may be cited from the pre-1926 cases where 
it was held that the trustee had not acted as a reasonable man of 
business in delegating his functions. 

(a) It was unreasonable conduct on the part of the trustee to 
employ an agent to do work not normally undertaken by that 
class of agent. Consequently, a broker should not be employed as 
a solicitor,’® and a solicitor should not be given authority to invest 
in general, as opposed to specific, investments.” 

(b) The trustee was liable if he failed to exercise a proper 
supervision over the agent to whom he had delegated his duties. 
He, the trustee, still had to ‘‘ exercise his Judgment on every 
issue ’? * and he could not give his agent carte blanche to act as 
he pleased. In particular, trust money had to be kept under his 
control. Thus, he was liable if the trust money was left in the 
hands of his agent for an unreasonable length of time or if, as in 
Matthew v. Brise, he failed to take proper precautions for the 
protection of the trust fund and allowed Exchequer bills to remain 
undistinguished in the hands of a banker. Again, in Rowland v. 
Witherden,'* Lord Truro L.C. held that it was the duty of a trustee 
to assure himself that money entrusted to a solicitor had been 
invested. The verbal assurances of the solicitor were not sufficient 
for this purpose. 

(c) The trustee could never delegate to his agents his discretions, 
as opposed to his ministerial duties. These he was bound to perform 


© 


Jessel M.R. thought (loc. cit., p. 746) that ‘‘it is the duty of the court... 

to lean to the sıde of the honest trustee . . .to avoid making an honest man who 

is not paid for the performance of an unthankfu] office liable for the failure 

of other people from whom he receives no benefit.” Lord FitzGerald in the 

House of Lords (loc. cit., p. 81) did not accept this view, and Bowen I.J. (loc. 

ctt., p. 766) expressly left the point open. 

Re Earl of Lichfield (1787) 1 Atk. 87; Ghost v. Waller (1846) 9 Beav. 497; 

Fry v. Tapson (1884) 28 Ch.D. 268; Re Gasquotne [1894] 1 Ch. 470. 

11 Rowland v. Wttherden (1851) 8 McN. & G. 668. 

12 Underhill, Law of Trusts and Trustees (6th ed., p. 241); see also the judgment 
of Kekewich J. in Re Weall (1889) 42 Ch.D. 674. 

13 (1843) 6 Beav. 289. 

14 (1851) 8 McN. & G. 568. The trustee did not even require the sight of the 

mortgage deed, but simply paid the money over to the solicitor. 


1 


© 


884 THE MODERN LAW REVIEW VoL. 22 


and exercise himself +° so that a delegation to an agent of his discre- 
tion to appoint and select agents would be ineffective 18: a fortior 
if the trustee attempted to wash his hands of the trust by delegating 
all his discretions.*’ 

Although in the pre-1926 trusts a trustee-indemnity clause was 
common, only in very exceptional cases '* did the courts interpret 
such a clause as a blanket protection for the trustee. An indemnity 
clause was embodied in section 81 of Lord St. Leonard’s Act, 1859, 
and in section 24 of the Trustee Act, 1898, which superseded section 
51 of the 1859 Act. This clause was substantially the same as the 
indemnity clause, which was standard in private trust instruments, 
and was read subject to a contrary intent into every trust instrument. 
Section 24 read as follows: 

‘© A trustee shall, without prejudice to the provisions of the 
instrument, if any, creating the trust, be chargeable only for 
money and securities actually received by him, notwithstand- 
ing his signing any receipt for the sake of conforr ity, and 
shall be answerable and accountable only for his ;#wn acts, 
receipts, neglects or defaults, and not for those of ‘any other 
trustee, nor for any banker, broker or other person with whom 
any trust money or securities may be deposited, nor for the 
insufficiency or deficiency of any securities, nor for any other 
loss, unless the same happens through his own wilful 
default. . . .” 

Both this clause and section 81 of the 1859 Act were interpreted 
as a statutory recognition of the general doctrine of the court of 
equity, namely that the trustee must act as a reasonable man of 
business.!* The trustee was held liable for his failure to take due 
diligence, despite the exemption of “‘ wilful default,” which words 
would have seemed to suggest that the trustee would be liable only 
if he intended to commit a breach of duty or was recklessly careless, 
not caring whether his acts or omissions were or were not a breach 
of duty. Lord Selborne L.C. commented in Re Brier 2 that, 

‘The statute incorporated, generally, into instruments 
creating trusts, the common indemnity clause which was 
usually inserted in such instruments. It does not substantially 
alter the law as it was administered by Courts of Equity, 
but gives it the authority and force of statute law, and appears 


18 Lindley L.J. in Speight v. Gaunt, loc. cit., p. 756; see also Lord Selborne in 
the House of Lords, loo. cst., p. 6. 

18 Fry v. Tapson (1884) 28 Ch.D. 268. 

17 Lord FitzGerald in Speight v. Gaunt, loc. cit., p. 20. 

18 For such a case, seo Wilkins v. Hogg (1861) 3 Giff. 116. There was the usual 
indemnity clause plus the following clause: ‘‘ any trustee who should pay to 
his co-trustee, or enable him to receive monies, for the general purposes of the 
will, should not be obliged to see the due application thereof, or be responsible 
by express or implied notice of the misapplication.’ See also, Pass v. Dundas 
(1880) 48 L T. (N.s.) 665. 

19 Rehden v. Wesley (1861) 29 Beav. 218; Fenwiok v. Greenwell (1847) 10 Beay. 
412; Lewin, Trusts, 8th ed., p. 974. 

20 In the Court of Appeal (1882) 26 Ch.D. 238, 248. His Lordship wes com- 
menting on section 81 of the 1898 Act. 
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to me to throw the onus probandi on those who seek to charge 
an executor or trustee with a loss arising from the default of 
an agent, when the propriety of employing the agent has been 
established.?? 
To have limited “ wilful default ” to intentional or reckless breaches 
of duty or both would have been to reject the ratio decidendi of 
Speight v. Gaunt and the norm of the reasonable man of business. 
Section 81 of the 1859 Act was in force at the time of the decision 
in Speight v. Gaunt and was therefore read impliedly into the trust 
deed. Yet Lord Selborne L.C., alone of the eight judges,?! men- 
tioned the section and he merely commented that Gaunt had not 
been guilty of wilful default in failing to obtain the stock certificates 
from the broker. The reason for this judicial silence is clear. The 
judges were agreed that the section added nothing to the law. There 
was no necessity, therefore, to comment on its effect. It may well 
be, as was stated by Romer J. in Re City Equitable Fire Insurance 
Co., Lid.,?* that the judges in these pre-1926 cases were not required 
to interpret specifically the words ‘‘ wilful default,” that it was 
sufficient to hold that, in these indemnity cases, the particular 
trustee had acted outside the scope of the indemnity clause and that 
an ‘‘ ordinary indemnity clause has no application at all to a man 
who neglects the trust altogether.” 7 But, whatever interpretation 
is given to the words, the clause did not excuse a trustee from 
acting with due diligence. Lindley L.J. summarised lucidly, in 
Re Chapman, the meaning of “ wilful default,” when he remarked 
that, 


‘‘ Trustees acting honestly, with ordinary prudence and 
within the limits of their trust, are not liable for mere errors 
of judgment, ... To throw on the trustees the loss sustained 
by the fall in value of securities authorised by the trust, wilful 
default, which includes want of ordinary prudence on the part 
of the trustees, must be proved.” 


If. Tue EFFECT OF THE TRUSTEE Act, 1925 


It is, in this section, proposed to examine in some detail the effect of 
the 1925 statute on the principles which have just been formulated. 

Section 28 (1), the most important of the delegation sections, 
is new and was not contained in the 1859 or 1898 Acts. It reads 
as follows: 


“< Trustees or personal representatives may, instead of acting 
personally, employ an agent, whether a solicitor, banker, 
stockbroker, or other person to transact any business or 
do any act required to be transacted or done in the execution 
of the trust, or the administration of the testator’s or the 


21 Loc. oit., pp. 4-5 and p. 18. 

22 [1925] Ch. 407. 

23 Re City Equitable, loc. oit., pp. 488-480, 441. 
34 [1896] 2 Ch. 768, 776. 
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intestate’s estate, including the receipt and payment of mone 

and shall be entitled to be allowed and paid all charges a 

expenses so incurred, and shall not be responsible for t 

default of any such agent if employed in good faith.” 
Prima facie the section admits of a construction which wot 
destroy the ratio decidendi of Speight v. Gaunt. Maugham J., 
we shall see, so interpreted the section in Re Vickery* and sı 
stituted the subjective test of good faith for the objective stande 
of the reasonable man. 

Section 28 (2) enables a trustee to delegate “ any discretion 
trust or power’? and all powers of management where the tr 
property is situated outside the United Kingdom. There is 
clause similar to the “‘ good faith ’’ clause of section 28 (1); 1 
subsection states that the trustees shall not be responsible for a 
loss sustained by reason only of the appointment. 

Section 28 (8) re-enacts °° section 17 of the 1898 Act and perm 
‘s delegation to special agents in specified matters.” °" The p 
viso to the subsection enacts specifically that the trustee shall 
liable if he allows trust property to remain in the hands of 
banker or solicitor ‘‘ for a period longer than is reasonably nec 
sary ” to enable the agent to transfer the property to the trustees. 

Section 25 permits a trustee to delegate his “* trusts, powers a 
discretions ” if that trustee intends to be out of the United Kingd 
for more than one month. The delegation is revoked by the rett 
of the trustee although there is a saving clause in favour of a p 
chaser who deals in good faith with the agent. Certain formalit 
are prescribed and the trustee is expressly made liable for the “‘ a 
or defaults ’’ of the agent. The section had been foreshadowed 
the Execution of Trusts (War Facilities) Act, 1914. 

Section 80 (1) is, in substance, similar to section 2475 of 1 
1898 Act. A trustee is liable for what he actually recetves (n 
withstanding any receipt signed for the sake of conformity), a 
not for the acts or defaults of a fellow trustee or of any ‘* bank 
broker or other person with whom any trust money or securit 
may be deposited, nor for the insufficiency or deficiency of a 
securities, nor for any other loss, unless the same happens throu 
his own wilful default.”’ 

The Act also empowers a trustee to delegate certain otl 
powers but with these we shall not be concerned.” 


Green v. Whitehead *° and Re Vickery ** 


The meaning of section 28 (1) has arisen for decision 
the two cases of Green v. Whitehead and Re Vickery. In Green 


25 [1981] 1 Ch. 572. 26 With amendme 
a7 Hanbury, Modern Equtty, 7th ed., p. 229. 

28 Infra. 

29 For example, aa. 8, 11, 21, 22 (3) and 22 (4). 

30 [1980] 1 Ch. 88. 31 Supra, note 
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Whitehead an estate was purchased by two partners, G and H, in 
1925 and conveyed to them as joint tenants in fee simple. By 
virtue of section 86 of the Law of Property Act, 1925 they became 
on January 1, 1926, statutory trustees for sale holding for them- 
selves in equity. In 1926 they contracted to sell a freehold 
reversion, forming part of the estate, to X and the contract remained 
uncompleted for two years. Two years later G gave a power of 
attorney to R authorising him to sell and convey any of ‘‘ my pro- 
perty,’ whether held solely or jointly, in the county of L. The 
purchaser refused to complete on the ground that the vendors had 
contracted to sell as statutory trustees and the vendors could not 
compel the purchaser to accept a conveyance from H and R, acting 
on behalf of G. 

Eve J. held that the delegation to R amounted to a complete 
delegation of the trust and that the vendors, having contracted to 
sell as statutory trustees, could not compel the purchaser to accept 
title from R and H. His lordship was of opinion that it was hardly 
possible to conceive of a ‘f more complete delegation of the duties, 
powers and discretions of the trustee °’ and that such a delegation 
was not possible under section 28 (1). The wide powers of delega- 
tion conferred under section 28 (2) have no application if the trust 
property is within the United Kingdom. 

The Court of Appeal confirmed the decision of the learned judge 
on the ground that the particular power of attorney only applied 
to land held by G as beneficial owner. Lord Hanworth M.R. 
stated, however, that he did not accept Eve J.’s view that the 
grant of a power of attorney was not possible under section 28 (1). 
In his opinion it was a purely ministerial act, which could be 
delegated by a trustee.** 

Green v. Whitehead, therefore, is of little value in determining 
the scope of section 28 (1). The decision of Maugham J. in Re 
Vickery is the only case in-which the interpretation of section 28 (1) 
has been directly before the court. The defendant in that case was 
the sole executor of the testatrix. He employed a solicitor, who 
unknown to him had been suspended from practice for five years. 
The solicitor obtained from the defendant the testatrix’s Post Office 
Savings Bank Book and her War Savings Certificates. Some 
months later the defendant was informed by one of the beneficiaries 
that at one time the solicitor had been suspended from practice 
and he was requested by the same beneficiary to change the 
solicitor. The defendant did not do so, but continued to press the 
solicitor to settle the estate, which was of some £800 in value. 
The solicitor absconded. The beneficiaries proceeded against the 
defendant for breach of trust, alleging that he had permitted 
the solicitor to receive and retain the proceeds of the sale of the 
War Savings Certificates and the sums in the Post Office Savings 


32 This point is brought out only in the report in 46 T.L.R. 11. 
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Bank. There was evidence before the court that the defendant had 
issued a warrant, in respect of the War Savings Certificates, in 
favour of the solicitor. The learned judge found as a fact that the 
warrant had been given before the warning from the beneficiary.*° 

Maugham J. held that the defendant was not guilty of a breach 
of trust. By virtue of section 28 (1) of the Trustee Act, 1925 the 
defendant could delegate his powers although there was no legal 
or moral necessity so to do. “It is hardly too much to say that 
it °** revolutionises the position of a trustee or an executor so far as 
regards the employment of agents. He is no longer required to 
do any actual work himself, but he may employ a solicitor or 
other agent to do it, whether there is any real necessity for the 
employment or not.’’** Section 28 (1) is a statutory reversal of 
the rule in Ew p. Belchier.** Secondly, the learned judge inter- 
preted the words “in good faith ’’ within this section subjectively. 
If the trustee appoints, honestly but foolishly, an agent then he is 
not liable for the agent’s defaults, so that the trustee is protected 
if, in Holdsworth’s phrase, he is an ‘‘ honest fool.” >” Thirdly, 
section 80 (1) of the Trustee Act had no application to the facts 
of the case. His lordship defined the phrase ‘‘ wilful default,’’ 
within that section, following the judgment of Romer J. in Re 
City Equitable Fire Assurance,** so as to include only conscious or 
reckless breaches of duty (or both), and held that the defendant in 
Re Vickery was guilty of no such default. 

The implications of the decision are startling. Would a trustee 
be protected if he appointed honestly a London valuer to value 
property in Newcastle? Would a trustee be protected if he 
appointed in good faith a broker to carry out business normally 
undertaken by a solicitor? Is he still under a duty to assure him- 
self that money entrusted to a solicitor has been invested? Need 
he exercise any supervision over the acts of his agent? Re Vickery 
would suggest a negative answer to each of these questions. Such 
a conclusion is so surprising as to demand close examination of 
the reasoning of the learned judge. 


Re Vickery—a critictsm 

It is the present writer’s submission that, although in the result 
Re Vickery might be correctly decided, the reasons given by 
Maugham J. for the decision cannot be supported, and that it 1s 
consequently not safe or desirable for a trustee to rely on this 
decision as authority for the proposition that, ‘I am safe if I act 


33 At pp. 574-676, 684. 

34 g, 28 (1). 

35 Re Vickery, loo. cit., at p. 581. 

36 Supra, that is, no delegation without legal or moral necessity. We would not 
dissent from this conclusion. 

37 Holdsworth in 47 L.Q.R. 463; also Potter in 47 L.Q.R. 380. 

38 Supra, note 22. 
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honestly but foolishly in appointing my agents.” ° His Lordship’s 
interpretation of section 28 (1) must inevitably lead to a conflict 
between that section and the remaining delegation sections of the 
Act. Indeed, some of the sections would seem to be otiose if 
Maugham J. is correct. 


(i) The interpretation of Maugham J. of section 28 (1) has 
rendered section 28 (8) of the Trustee Act *‘ meaningless and un- 
necessary.” 4° This subsection allows a banker or solicitor to give 
a discharge for any monies which have been paid to them, and 
allows the trustee to give to such agents custody of a deed or 
receipt signed by the trustee. The trustee is made lable if the 
trust monies are permitted to remain in the hands of the banker 
or solicitor for a ‘* period longer than is reasonably necessary to 
enable the banker or solicitor, as the case may be, to pay or 
transfer the same to the trustee.’’** The learned judge held that 
section 28 (8) was irrelevant in Re Vickery since the trustee had 
not purported to act thereunder. Foolish indeed will be the trustee 
who will so act; if the banker or solicitor is appointed ‘‘ in good 
faith °? within section 28 (1), then the trustee is protected even if 
the agent subsequently defaults. Harmony between the two 
subsections cannot be achieved by limiting section 28 (1) to agents 
other than bankers or solicitors, for the section is quite general in 
terms. The most obvious reconciliation of section 28 (1) and 
section 28 (8) is, of course, to construe the words “‘ in good faith ” 
in section 28 (1) so that they limit only the act of employment. 
In fact, the trustee will not be liable for his agent’s defaults by 
reason only of an appointment, which was not legally or morally 
necessary, provided the appointment was in good faith.** Such an 
interpretation, which gives meaning to the words ‘“‘ without 
prejudice to such general power of appointing agents as aforesaid,” 
which introduce and limit section 28 (8), was not acceptable to the 
learned judge.“ 


39 Lewin (15th ed., p. 185) and Underhill (10th ed., p. 351) accept cautiously the 
decision. Hanbury (op. cit, pp. 228-220) also accepts the case but subject 
to umportant limitations, namely, that a trustee advancing money on a mort- 
gage should not employ the solicitor or valuer of the mortgagor, that a trustee 
must pay an agent only reasonable remuneration and that the ejusdem generis 
rule of interpretation will be applied to the words ‘‘ or other person’’ within 
s. 23 (1). Keeton, ın the latest edition of his Law of Trusts (th ed., p. 257) 
is of opinion that the reasoning of Maugham J. is erroneous. 

40 Potter m 47 L.Q.R. 3380. 

41 The learned judge’s reasons for the absence of this proviso ın s. 28 (1) are, with 
respect, unconvincing: ‘‘in many cases where, for example, a banker or other 
agent is employed by a trustee to receive money, the money cannot at once be 
conveniently paid to the trustee, but has to be employed by the banker or 
other agent ın a number of ways ” (at p. 581). 

42 Cf, the words of s. 28 (2), which concludes that trustees ‘* shall not, by reason 
ny of their having made such appointment, be responsible for any loss arising 
thereby." 

43 For he had held that s. 28 (1) protected a trustee even for his agent’s defaults 
after appointment. 


Vou. 22 25 
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(ii) If Re Vickery is correct it is difficult to see what is the 
precise scope of sections 28 (2) and 25. Both sections deal with 
situations where either the trustee or the trust property is outside 
the United Kingdom. It will be remembered that Eve J. in Green 
v. Whitehead ** had considered section 28 (2) to be of much wider 
application than section 28 (1) and, certainly, there is a significant 
difference of wording. Whereas section 28 (1) speaks of the 
employment of an agent ‘‘ to transact any business ” in the execu- 
tion of the trust, section 28 (2) enables the trustee to delegate in 
addition his ‘* discretion ’’; similarly, section 25 permits a trustee 
to delegate his ‘‘ discretions.’? It is clear that section 28 (1) is 
limited to ministerial acts, but it is difficult to see what extra 
powers are delegable under sections 28 (2) and 25. It is submitted 
that under neither section can the trustee rid himself of his trustee- 
ship. The draftsman, in all probability, envisaged that under 
sections 28 (2) and 25 the trustee would be able to delegate certain 
particular discretions, such as the discretion to choose between 
various tenders, or the discretion to pay agents a reasonable sum in 
remuneration, or even the discretion to appoint an agent. Only 
if a trustee desires his agent to have such discretions should he 
purport to act under these sections, otherwise, the trustee should 
act under section 28 (1). The reason for this is a simple one— 
Speight v. Gaunt. Section 25 enacts specifically that the trustee 
shall be liable for the acts or defaults of his agent ** and while it 
is true that section 28 (2) does not contain such a provision, it is 
significant that this subsection does say that the trustee shall not 
be liable for any loss by reason only of making the appointment. 
Consequently, even under section 28 (2) it is most probable that 
the norm of the reasonable man of business will determine the 
liability of the trustee for the acts or defaults of his agent once 
appointed. Thus, the wise trustee, if Re Vickery represents the 
law, will act in all cases under section 28 (1) and be protected by 
the umbrella of an honest appointment—even though the trustee 
will be out of the United Kingdom for more than a month and 
even though the trust property is outside the United Kingdom. 

(iti) His Lordship in Re Vickery did not directly address his 
mind to the problem of reconciling section 80 (1) of the Trustee 
Act, 1925, with section 28 (1).*° Maugham J. limited section 80 (1) 
to *‘ bankers and brokers ’? and the words ‘‘ any other loss ” *’ to 
cases where the loss had arisen through the signing of receipts for 
the sake of conformity, or where the wrongful acts of another 


44 Supra, note 80. 

45 g, 25 (2). 

48 Semble, Maugham J. was of opinion that if the trustee was guilty of wilful 
default then he would have been liable. But he did not discuss the effect of 
this view on s. 29 (1). 

47 5, 80 (1) states that the trustee shall not be responsible for ‘‘... the insufficiency 
or deficiency of any securities, nor for any other loss, unless the same happens 
through his own wilful default.” (Italics supplied.) 
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trustee or the agent with whom the trust money had been deposited 
had resulted in the loss, or where the loss is due to the deficiency 
or insufficiency of securities or other analogous loss.*® This limita- 
tion does not solve, unfortunately, the conundrum of how a 
trustee can be free of liability if he appoints in good faith and yet 
later be liable for the acts or defaults of these particular agents if 
he, the trustee, has been guilty of a wilful default. Further, the 
learned judge’s definition of “ wilful default ” as a conscious or 
reckless breach of duty on the part of the trustee cannot be 
supported; the words should have been construed, in their pre-1926 
sense, 80 as to include want of reasonable care. His Lordship 
purported to follow the judgment of Romer J. in the Re City 
Equitable case. In that decision, Romer J. was called upon, inter 
alia, to construe a set of articles of association, and in particular, a 
clause which was in terms similar to the indemnity clause (s. 21) 
of the Trustee Act, 1898. It was inevitable, therefore, that counsel 
should rely *° on the Re Brier line of cases, which had impliedly 
interpreted ‘* wilful default”? to include lack of reasonable care, 
as well as a conscious act of commission or recklessness on the part 
of the trustee. Romer J. rejected this argument. He pointed out 
that these cases did not involve a consideration of these precise 
words and that, in the Re Brier line of cases, the court was 
concerned with the “law as to the employment of agents by 
trustees.’’ *° Directors and auditors were not trustees in the strict 
sense of the word and there is little resemblance between their 
duties and the ‘“‘ duties of a trustee of a will or a marriage settle- 
ment.” His Lordship preferred to follow a number of company 
law decisions, which were authority for a Derry v. Peek ®! definition 
of ** wilful default.” 


‘“ An act, or an omission to do an act, is wilful where the 
person of whom we are speaking knows what he is doing and 
intends to do what he is doing. But if that act or omission 
amounts to a breach of his duty, and therefore to negligence, 
is the person guilty of wilful negligence? In my opinion that 
question must be answered in the negative unless he knows 
that he is committing, and intends to commit, a breach of his 
duty, or is recklessly careless in the sense of not caring 
whether his act or omission is or is not a breach of duty.” *? 


This definition was later accepted by Astbury J. in Re Munton,*? 
a decision which was concerned with the hability of a trustee for 
the acts or defaults of his agent. The learned judge held that a 


48 At p. 582. 

49 Re City Equitable, loc. oit., p. 424. 

50 At p. 489. Maugham J. in Re Viokery recognised this distinction but found 
the oa of Romer J. of ‘‘ wilful default’ none the less valuable (at 

. 583). 

51 Pis89) 14 App.Cas. 889. 

52 At p. 484. 

53 [1927] 1 Ch. 262. 
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retiring trustee was not guilty of a breach of trust in executing a 
power of attorney authorising a broker to sell stock and receive the 
purchase price, the broker having, without authority, handed over 
the proceeds of sale to a co-trustee who had misappropriated them. 
The reasoning of the learned judge is, with respect, a little difficult 
to follow. The following passage is significant: 


‘ The indemnity clauses, containing the exception of wilful 
default, in the Trustee Acts, may or may not have added 
anything to the previous law, but in Re City Equitable Fire 
Insurance Co., Lid., the whole question of wilful default as 
regards a fiduciary agent is dealt with at great length. War- 
rington L.J. says: ‘Romer J. was quite right in arriving at 
the conclusion that a person is not guilty of ““ wilful neglect 
or default ”° unless he is conscious that in doing the act which 
is complained of, or in omitting to do the act which it is 
said he ought to have done, he is committing a breach of his 
duty, and also, as he said, oer ae careless whether it is a 
breach of the duty or not... .’ 

‘ The plaintiff’s counsel say that the City Equitable case 
has made no change in the law as regards an ordinary trustee’s 
liability. I do not propose to discuss that. I have read the 
passage representing the general result of the decision and it 
seems to me to apply to the present case.’’ 54 


The question was not raised in the Court of Appeal and their 
Lordships did not comment on these observations of Astbury J. 

It is submitted, with respect, that the translation of the 
definition of ‘‘ wilful default ’? in Re City Equitable to section 80 
(1) of the Trustee Act, 1925, was completely unjustified. Romer J. 
was construing a particular set of articles of association and the 
decision on the facts of Re City Equitable was to have no applica- 
tion to the case of trustees, strictu sensu. This, indeed, was the 
view of Warrington L.J., in the Court of Appeal, in that case, and 
his approval of Romer J.’s definition, quoted by Astbury J. in the 
above passage, was a strictly limited approval. The following 
extract from the learned Lord Justice’s judgment is relevant." 


‘ With all respect to counsel who cited those trustee cases 
to us, I think there is great danger of being misled if we 
attempt to apply decisions as to the duties of trustees to a 
case as to the conduct of persons in the position of auditors 
in this case. In the case of trustees there are certain definite 
and precise rules of law as to what a trustee may or may not 
do in the execution of his trust, and it is no answer for a 
trustee to say, if, for example, he invests the trust property 
in his hands in a security which the law regards as an 
unauthorised security: ‘I honestly believed that I was 
justified in doing that.’ No honest belief will justify him in 
committing that which is a breach of such a rule of law, and 


54 At 
55 Re Pa E Equitable, loc. cit., pp. 623-524. 
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therefore the question which we have to determine in express- 
ing a view on the construction of such words in a contract like 
the present is not solved by seeing how the question has been 
determined in a case relating to the duties of a trustee.” 
In effect, neither Romer J. nor the Court of Appeal in Re City 
Equttable intended to derogate from the pre-1926 decisions, which, 
impliedly if not expressly, interpreted the words ‘* wilful default,” 
within section 24 of the 1898 Act, so as to include lack of reasonable 
care. Section 80 (1) is a mere re-enactment of section 24 of the 
Trustee Act, 1898, and like that section should, it is submitted, 
render the trustee liable if he failed to act with reasonable care. 


The delegation sections—a suggested interpretation 


It must be remembered, in construing the Trustee Act, 1925, 
that primarily it ‘fis a Consolidation Act’? and that it is ‘“‘ there- 
fore extremely unlikely, to say the least of it, that it effected 
any substantial change in the pre-existing law.” 5° If a literal 
interpretation of the delegation sections leads to conflict between 
these sections, then the sections should be narrowly construed in 
accordance with the pre-1926 law, and, in particular, the principles 
laid down in Speight v. Gaunt. 

For reasons just set out, it is suggested that section 80 (1) 
should be regarded as a re-enactment of section 24 of the 1893 Act 
and interpreted accordingly. Sections 28 (2) and 25 present no 
great difficulty. They were enacted to meet the case of the trustee 
being absent from the United Kingdom or where the trust property 
was abroad, and for these special reasons the trustee is permitted 
to delegate his discretions. Sections 28 (2) and 25 do not, however, 
allow the trustee to rid himself of his trusteeship; he should still 
exercise, as far as is reasonably possible, an anxious surveillance 
over the trust interests, and his lability for his agent’s defaults 
should be judged by the norm of the reasonable business man, the 
same standard as is imposed on bankers and solicitors by the proviso 
to section 28 (8).°’ But what of section 28 (1)? If the Re Vickery 
interpretation is unacceptable, what is the scope of section 28 (1)? 
The words of the section are sweeping and it is probable that the 
section does at least remove the limitation imposed on the trustee’s 
power to delegate by the decision in Ew p. Belchier **—a trustee 
can now delegate even though there is no legal or moral necessity so 
to do. In our submission the subsection does no more. A trustee 
should not, by means of an honest appointment, be able to ignore 
with complacency the activities of his agent; his liability for that 
agent’s acts or defaults should still be determined by the rule in 
Speight v. Gaunt and the norm of the reasonable man of business. 


56 Romer J. in Re Turner's Will Trusts [1987] Ch. 15, 24. 

57 Supra. 

58 Supra, note 2. It is suggested that the Belchier principle does not limit ss. 23 
(2) and 25. 
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Such an interpretation would afford meaning to section 28 (1) : 
would reconcile the section with the remaining delegation secti 
of the Trustee Act, 1925, and, in particular, section 80 (1). 

It must be admitted, however, that section 28 (1) is open to 
alternative construction, namely, that the words ‘‘in good fait 
qualify not only the act of employment but the defaults of 
agent once appointed. The section, in fact, concludes with 
words, that the trustee ‘‘ shall not be responsible for the defauli 
any such agent if employed in good faith.” "° If this interpretat 
is given to the section, then section 28 (1) can be reconciled with 
other delegation sections only by interpreting ‘‘in good fait 
restrictively, so as to mean in good faith and without negliger 
Eve J. in Re Greenwood *° was required to consider section 21 
of the Trustee Act, 1898, and adopted a similar construction. 1 
section, which was concerned with the composition of debts, ] 
down that the trustee was not responsible ‘f for any loss occasio: 
by any act or thing so done by him or them in good faith.” . 
Lordship commented upon these words as follows **: 

‘The question whether that section applies turns mai 
on the proper meaning to be attributed to the conclud 
words of the subsection I have read. They seem to invc 
the doing of some act, or at least the exercise of some aci 
discretion on the part of the trustee, not the mere pas: 
attitude of leaving matters alone. Inaction . . . cannot 
the same thing as ‘an act or thing done in good faith. . 
In determining, therefore, whether the conduct of the trust 
has or has not been bona fide in any particular case, 
court is bound to have regard to all the circumstances, ant 
these lead to the conclusion that the loss has arisen from 
neglect or carelessness or supineness of the trustee, and 
from a mistaken but bona fide exercise by him of the statut 
powers vested in him, then, in my opinion, the case is out 
the subsection altogether, and in respect of which no relie 
thereby afforded to the trustee.”’ 

The Court of Appeal has recently adopted a similar approach 1 
decision, involving consideration of section 72 of the Natic 
Health Service Act, 1946.°? Such an interpretation is not as radi 
therefore, as it may seem at first. 

In conclusion, it is to be noted that section 28 (1) speaks sim 
of the liability of the trustee for the acts of his agent, and 
section concludes that the trustee shall “f not be responsible for 
default of any such agent if employed in good faith.’ The seci 
does not deal with the responsibility, which the trustee him 
assumed when he undertook the trust. Thus, in Re Vick 
Maugham J. was concerned with the liability of the trustee for 


59 Supra. 

60 (1911) 105 L.T. 609. 

61 At p. 614. 

62 In lard v. Croydon Corporation [1958] 1 Q.B. 611. 
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act of the solicitor, and not with the question whether the trustee 
was in breach of his own primary duty as trustee to supervise the 
trust, and, in particular, his agents. What norm is to determine 
if the trustee has properly supervised the acts of his agents? The 
reasonable business man of Speight v. Gaunt? If this be the 
standard, and it is suggested that it is, then the decision in Re 
Vickery is effectively circumscribed. The judgment of the trustee 
must be constantly exercised. To exercise this judgment, as a 
reasonable trustee should, will demand that the trustee appoints 
an agent to do work which he is qualified to do, to appoint a 
solicitor as a solicitor, a broker as a broker‘; and, after the 
appointment of such agents, to supervise their acts. A trustee can- 
not give an agent a carte blanche. This ‘* primary” liability 
of the trustee is Independent of his vicarious liability for the acts 
or defaults of his agent, and it is with this latter head of liability 
that section 28 (1) is concerned. It is suggested, therefore, that 
it is open for the courts to hold that the trustee has a primary 
duty, imposed on him by equity, to supervise at all times the 
trust and the trust funds; and it is further submitted that the 
norm of the reasonable man of business will determine whether 
in fact he has discharged that duty. 
GARETH H. Jones.* 


63 But see Maugham J. m Re Vickery, loc. at., p. 581. 
64 Cf. the words of s. 80 (1), which gives the trustee an indemnity, unless ‘‘ the 
same happens through his own wilful default.” The master and servant cases 
in tort are, of course, an obvious parallel: sea Gold v. Essex C. C. [1942] 
2 K.B. 208; Carmarthenshire C. O. v. Lewis [1955] A.C. 549; Staveley Iron 
Works v. Jones [1956] A.C. 627. The analogy is only a limited one. 
* Lecturer in Law, University of London, King’s College. 


THE COMMON LAW MARRIAGE 


INFORMAL marriages, i.e., marriages contracted merely by consent 
of the parties, have a long and protracted history. Such marriages 
were recognised by early canon law and by the common law.? 
They were contracted either by consent per verba de praesenti or by 
sponsalia per verba de futuro followed by consummation. Sponsalia 
per verba de futuro created no legal obligations and gave rise to no 
change of status unless followed by consummation. 

The Roman Church continued to recognise such marriages until 
the so-called * Tametsi’’ decree of the Council of Trent 1545-68. 
They were valid unions by English law until Lord Hardwicke’s 
Marriage Act, 1758.’ 

It may seem remarkable that a contract of marriage, which has 
formidable religious, social and legal significance, should be 
completed by an informal procedure. The reason is to be found 
in the Church’s desire to regularise cohabitation, to save the 
children of such unions from the stigma of bastardy and their 
parents from the sin of fornication. Furthermore, of course, the 
expectations of the parties at the time of their consent are made 
good. 

Lord Hardwicke’s Act called for publication of marriage banns 
and solemnisation of marriage in the church of the parish wherein 
at least one of the parties to the marriage resided before a minister 
and two witnesses and registration of the marriage in the parish 
register. But it remained possible for a common law marriage, 
which is the name given to marriages per verba de praesenti that do 
not satisfy the Marriage Acts, to be validly celebrated outside 
England and Wales. Soin Dalrymple v. Dalrymple,’ argued before 
the London Consistory Court, it was held that a marriage contract 
without religious ceremony was a valid marriage since it took place 
in Scotland. The evidence of the marriage contract was a paper 
containing “fa mutual promise of marriage ’”? and superscribed “a 
sacred promise.” The court argued that marriage in its origin was 
a contract of natural law that might exist between two individuals 
of different sexes although no third party existed in the world “ ag 
indeed happened in the case of the common ancestors of all 
mankind.’? They took notice of the fact that in most civilised 
countries acting under a sense of the force of sacred obligations it 


1 For a discussion of the validity of marriages per verba de praesenti in canon 
law and common law, see Pollock and Maitland: History of English Law, 
Vol. IT, pp. 868 et seq. 

2 26 Geo. 2, c. 88. This statute applied only to England and Wales and within 
these countries it had no application to Jews or to Quakers. 

3 (1811) 2 Hag.Con. 64. 
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had the sanctions of religion superadded and became a religious as 
well as a civil contract “‘ and since Heaven itself is made a party 
to the contract it be consecrated by a vow to God,” yet the 
particular marriage before them they held to be validly contracted 
per verba de praesentt.* 

In the well-known case of R. v. Millts® a marriage was 
celebrated in Ireland in the house of a Presbyterian minister. 
There in the presence of the minister the parties entered into a 
contract according to the religious ceremony prescribed by the 
Presbyterian Church. Subsequently the parties lived together as 
man and wife until the husband, during his wife’s life, contracted 
a marriage with another person in a parish church in England. He 
was indicted for bigamy and hence the courts were required to 
determine the validity of the earlier marriage. Lords Brougham, 
Denman and Campbell were of the opinion that the earlier marriage 
was valid. The Lord Chancellor and Lords Cottenham and Abinger 
disagreed. They gave it as their opinion that the common law had 
always required the presence of an episcopally ordained clergyman. 
Since the Lords were equally divided, judgment was given for the 
defendant and the validity of the earlier marriage was denicd on 
the operation of the principle semper praesumitur pro negante. 

Any case which covers some 870 pages cannot be dismissed 
lightly, but no one can be impressed by the reasoning of those Lords 
who attempted to distinguish Dalrymple v. Dalrymple.° The 
defendant was cleared of the charge of bigamy but both he and the 
innocent wife are stigmatised by what the court held to have been 
an irregular union. Furthermore the decision really rested on the 
rule that a negative is preferred to an affirmative in the event of a 
tie. However, in Beamish v. Beamish’ the House of Lords held 
that the common law of England requires the presence of an 
episcopally ordained clergyman to constitute a valid marriage.* 
An episcopally ordained clergyman would be a clergyman of the 
Church of England or a priest of the Roman Catholic Church or 
(presumably) of the Greek Orthodox Church. The only satis- 
factory part of Beamish v. Beamtsh is the Judgment of Lord 
Cranworth, who specifically left open the effect of marriages of 
British subjects in colonies or on board ship where there may be no 
minister of religion. Lord Wensleydale seemed constrained to 
think such cases would be covered by R. v. Millis. 


4 Gee also Collins v. Jesson, 2 Salk. 487; Wigmore’s Case, 2 Salk. 488; Lautour 
v. Teesdale, 8 Taunt. 830. 

5 (1848) 10 Cl. & Fin. 534. 

6 (1811) 2 Hag.Con. 54. 

7 (1861) 9 H.L.C. 274. 

8 They went further and held that the rule is not satisfied where one of the 
parties to the marriage happens to be a clergyman, but that that personage 
must be an independent third party. 
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Tae Common Law MARRIAGE IN THE ENGLIsH ConFuiict oF Law. 


An important judgment is that of Dr. Lushington in Catterall v 
Catterall? in the London Consistory Court. The parties married i 
New South Wales before a Presbyterian minister. The learne 
doctor found that despite R. v. Millis there was nothing to preven 
the court upholding the validity of the marriage and proceedin 
to a separation a mensa et thoro, notwithstanding that the partie 
had failed to comply with the local law. He justified his refuse 
to extend the judgment in R. v. Millis any further than wa 
absolutely necessary on the unfortunate and unsatisfactory way 1 
which the decision was reached, and further because it would mea 
‘‘ depriving thousands of couples in the Colonies of their right t 
resort to the Ecclesiastical Courts for redress in cases of cruelt 
and adultery.” For these reasons he held “‘in this and all othe 
similar cases that, where there has been a fact of consent betwee 
two parties to become man and wife, such is sufficient to enabl 
one to pronounce when necessary a decree of separation.” *° 

Because of the universality of the canon law and univers: 
acceptance of marriages per verba de praesenti there was no conflic 
before the Council of Trent. There seems to be little authorit 
before Scrimshire v. Scrimshtre,’? which favours the form require 
by the lew loci celebrationis. If anything what authority there ` 
might suggest that if British subjects marry according to Englis 
form the marriage will be recognised in an English court. Furthe: 
if we accept the earlier thesis in support of the validity of tł 
common Jaw marriage no difficulty will arise unless the actu: 
consent of the parties is questioned. 

Neither Scrimshire’s case nor R. v. Millis have been accepte 
in toto. The rule in Scrimshire’s case is a fair one based on tł 
presumption that the parties can always ascertain the correct loc: 
forms. But were the rule to operate in cases where the parti 
were unable to comply with local form it would not be a fair rule. 
The rule in R. v. Millis has been rejected as a rule of the Confli 
of Laws.” 

In 1795 the inhabitants of the Cape of Good Hope surrendere 
to the British forces on terms ‘‘ that the inhabitants of the Cay 
should preserve their prerogatives and the exercise of publ 
worship that they at present enjoy.” The laws of the Unite 


9 (1847) 1 ey .Eco. 580. 

10 Ibid., 

11 (1752) P Hes Hag. Con. 895. 

12 The rule in Scrimshire v. Scrimshire that the parties must comply with loc 
form has been very much limited by the Foreign Marriages Act, 1892, bo 
as regards ee g within foreign embassies and consulates and al 
marriages within the lines. See Dicey, 7th ed., pp. 230 et seq., and al 
Bartlet v. Batlet (1901) 17 T.L.R. 817. We are ee concerned with : 
limitation by application of the common law rule that marriages per perba 
praesenti are valid. 


18 See below: Wolfenden v. Wolfenden [1946] P. 61. 
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Provinces which were in force at the time were neither repealed nor 
altered. A marriage celebrated by the chaplain of the British 
Forces after the capitulation was held valid though not conforming 
to the local law: Ruding v. Smith.** The decision was based on a 
number of grounds, viz., the distinct British character of the 
parties; their independence of Dutch law in their own British 
transactions; on the countenance given by the British authorities; 
upon the whole country being under British dominion. The decision 
lends support to Caterall v. Caterall,™ and followed Dalrymple v. 
Dalrymple.** It should be noticed in passing that the court based its 
decision not on the impossibility of complying with the local rules 
but on the fact that a religious ceremony would be essentially 
different from the parties’ own religion and the judgment was illus- 
trated by a comparison with Englishmen marrying in Lisbon, 
Cadiz, Aleppo or Smyrna. 

It would seem that Dicey, 7th ed., p. 281, is wrong in saying 
that until the middle of the nineteenth century compliance with 
the lew loci celebrationis seems to have been the sole criterion both 
of formal validity and capacity to marry. Further, Ruding v. 
Smith seems to suggest that the common law form is available not 
only when it is impossible to comply with local form but also when 
that local form is offensive. Thus not only when the local form is 
not recognised by English law *’ but also if it is offensive to the 
parties not because of the character of the marriage which results 
from it but because of the very nature of the marriage ceremony 
itself. So in Philips v. Philips ** the common law form was held to 
constitute a valid marriage since it was impossible to comply with 
the Foreign Marriages Acts, and as China was a non-Christian 
country the local law of China was inapplicable. The actual 
ceremony in this case took place in a church hall, an unlicensed 
building, before a priest of the Church of England following 
publication of the banns of marriage. 

In Wolfenden v. Wolfenden** there was no prior notice of 
intended marriage. The marriage itself was unlicensed and took 
place before a minister of the Burgess Church of the Church of 
Scotland Mission in the Province of Hupeh in China. Hupeh was 
held not to be a district to which the Foreign Marriages Act could 
be extended and the union was held to be a valid common law 
marriage. 

The justification for the decisions in these cases seems to be the 
principle that although colonial settlers take the law of England 
with them to their new home, they only take so much of it as is 


14 (1821) 2 Hag.Con. 371. 15 Bee above, n. 9. 

16 (1811) 2 Hag.Con. 54. 

17 Re Bethel (1887) 38 Ch.D. 220. 

18 (1921) 88 T.L.R. 150. 

19 [1946] P. 61. See also Maclean v. Cristall (1849) 7 Notes of Cases, Suppl. 17, 
24-25. 
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applicable to their situation and condition. Hence in many situa- 
tions they cannot comply with primitive local forms nor with the 
English statutory requirements, nor with the common law rule of 
R. v. Millis. 

The question arises and so far remains unanswered whether the 
marriage must be as near as possible to the requirements of English 
law, including R. v. Millis, or merely a common law marriage in 
accordance with the sole requirement of consent per verba de 
praesenti and sufficient evidence of that consent. Usually the 
parties can be counted on to adopt their mother code—thus even 
in Wolfenden v. Wolfenden the parties obtained the services of a 
minister.?? But what is the position when the parties could satisfy 
the Foreign Marriages Acts if they wished but in fact they celebrate 
their own marriage per verba de praesenti? What is the position 
when by simply travelling a few miles they could satisfy the 
requirements of R. v. Millis? The answer to this last question 
seems to rest on the question of whether R. v. Millis has no 
application outside England, Wales and Ireland or whether it has 
application but not when it is impossible to obtain the services of 
a clergyman. Lord Cranworth in Beamish v. Beamish ** seemed to 
favour the latter view. Further authority for this view can be 
found in Du Moulin v. Druitt.™® In this case a stowaway was 
ordered by the commanding officer of a troopship to marry one of 
the soldiers on board. The court invalidated the marriage following 
R. v. Millis and holding that it was not a matter of necessity. Of 
course the short answer is that there was no real consent and 
therefore no common law marriage, valid or otherwise, but the 
court did not see fit to adopt this approach. 

It would appear from Wolfenden v. Wolfenden that the fir 
proposition is correct and that R. v. Millis has no operation abroad, 
for in Wolfenden’s case the parties could have travelled to an 
appropriate locality. It seems that severe inconvenience will at any 
rate excuse the parties from procuring a clergyman. But supposing 
that although it is impossible to satisfy the local forms they can 
marry according to the provisions of the Foreign Marriages Act. 
Can they celebrate a valid common Jaw marriage in such a situation ? 
We will return to this question later.” 

It can be expected that English courts will demand a high 
standard of proof before they will accept that there has been a 
valid marriage per verba de praesenti. Subsequent cohabitation 
may be in itself sufficient. Since there is a presumption operating 
in such circumstances in favour of a marriage when the parties 
themselves are unable to give evidence, it may well operate when 
they are unable to give conclusive evidence. Usually there will be 


20 Not an eee ordained clergyman, however. 
21 (1861) 9 H.L.0. a4, at p. 848. 
22 (1860) 18 Ir.0.L.R. 212. 


- 23 Below, p. 406. 
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ample proof in the form of witnesses present at the proceedings. 
Thus in the case of Isaac Penhas v. Tan Soo Eng, the marriage 
between Abraham Penhas and Tan Soo Eng (both British subjects) 
took place in a private house in Singapore. It was celebrated by 
an aged Chinese gentleman, introduced by Penhas, who himself 
nevertheless worshipped in the Jewish faith while his wife followed 
Chinese rites. The only conclusive thing arising out of the whole 
ceremony (and undoubtedly the only thing comprehended by all 
present) was the consent signified by handshaking. The Privy 
Council held that it was neither convenient nor necessary that two 
persons of different religions should be called upon to marry before 
an episcopally ordained priest. They further held that the resultant 
union was a common law monogamous marriage and not a Chinese 
polygamous marriage. 

The case was fully argued before the Privy Council and it is 
interesting to note how in part the arguments resemble those in 
R. v. Millis. Thus counsel for the appellant argued that *‘ It would 
be a disaster if the rule in Maclean v. Cristall were established, it 
would revive clandestine marriages and would strike ruthlessly at 
the marriage systems of the natives which they have devised for 
the protection of their community life.”’** But the Judicial 
Committee preferred to follow Wolfenden: 


“. . . in a country such as Singapore, where priests are few 
and there is no true parochial system, where the vast majority 
are not Christians, it is neither convenient nor necessary that 
two persons such as the respondent and the deceased should 
be required to call in an episcopally ordained priest to effect 
a marriage.” 7° 


Common Law MARRIAGES BETWEEN Nox-BxrrrIsa SUBJECTS 


In Savenis v. Savenis & Szmeck?" the Supreme Court of South 
Australia had a novel case to deal with. It concerned a Lithuanian 
P.O.W. imprisoned in Bavaria. On November 1, 1945, he went 
through a ceremony of marriage before a Roman Catholic priest, 
but failed to comply with the local requirement of a civil ceremony. 
His petition for divorce was uncontested and as a preliminary the 
court found the marriage valid in point of form as a common law 
marriage. Fleming makes the point ** that it seemed by no means 
conclusively proved that it would have been impossible to obtain 
a registrar and so comply with local law and further the parties 
might have delayed awhile until repatriation. The case seems to 
suggest that mere difficulty or inconvenience may be sufficient to 


24 71958] A.C. 804. 

25 Totd., 816. 

26 bid., 819. 

37 [1950] 8.A.8.R. 809. 
28 4 I.L.Q. 500. 
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Justify a court in overlooking the non-compliance with local ‘fo 
and recognising a valid common law marriage. 

What is more important is the application of the lew fori as 
law governing formality. Presumably the justification for apply 
any law to determine a change of status such as is involved 
marriage is the close connection between the parties and the ] 
applied. The possibilities are three in number: (i) the lem | 
celebrationis, (ii) the lew domicilii, (iii) the law of the matrimo1 
home. It has long been held that persons should comply with - 
first named, but English courts have also for a long time held 
certain circumstances that the parties may comply with the 
domicilii.” But in this case Mayo J. went so far as to apply `’ 
lea fort to determine the validity of the marriage form and held 
to be a proper common law marriage. 

Some doubt is cast on the authority of Savenis v. Saveni 
Szmeck by the subsequent decision of the South Australian court 
Fokas v. Fokas.*° Here in a wife’s action for a declaration of null 
of marriage it was proved that the wife and husband were born £ 
originally domiciled in Lithuania. Whilst in a “‘ displaced person 
camp in Germany they were married according to the ritual of i 
Roman Catholic Church and no subsequent civil ceremony tc 
place. The court held simply that the marriage had not be 
celebrated in accordance with the lew loci celebrationis and acco 
ingly it was null and void. Napier C.J. expressed considera 
doubt as to the correctness of the decision in the Savenis ca 
His view has been further strengthened by the decision of Myers 
in the Supreme Court of New South Wales in Maksymec 
Maksymec.** The learned judge expressly pointed out the abser 
of any connecting factor, nationality, residence or domicile at 1 
time of the celebration, and concluded that it would be most unji 
to apply the lew fort. 

The straightforward answer is for the courts to grant a decree 
nullity, but this has the unfortunate effect of branding the uni 
as irregular and the children as illegitimate. One can apprecii 
the court’s desire to uphold the marriage, but are they not 
danger of going too far? 

In two recent cases ** the English courts have been asked 
deal with similar situations. Like the Australian cases th 
presented a novel problem. The only authority which the Engl 
courts could rely on to any extent was Berthiaume v. Dastous 
Had they relied on this decision they would have been guided 


29 ¢.9., Ruding v. Smith (1821) 2 Hag.Con. 871; Bartlet v. Baslet (1901) 
T.U.R. 817. 

30 [1952] S.A.8.R. 152. 

31 (1956) 72 W.N.(N.S.W.) 522. 

32 Taczanowska V. Taczanowsky [1967] P. 801; Kochanski v. Kochanska [19. 
P. 147. 

33 [1980] A.C. 79 (P.C.). 
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the opposite conclusions to those which they in fact reached. In 
Berthiaume v. Dastous the parties were domiciled in Quebec and 
their marriage, solemnised in France according to the rites of the 
Roman Catholic Church but without a civil ceremony, was a nullity 
under French law. The Privy Council recognised the firmly 
established principle locus regit actum and refused to declare the 
marriage valid, though had the ceremony been conducted in Quebce 
it would have been considered a good marriage. 

In Taczanowska v. Taczanowski,** the parties to the marriage 
were Polish nationals. The husband was a member of the Polish 
Second Corps serving in Italy. The parties were married before a 
Polish army chaplain according to the rites of the Roman Catholic 
Church. The ceremony did not satisfy local Italian form. 
Karminski J., after satisfying himself that the marriage did not 
satisfy the formalities required by the lew loci celebrationis, intro- 
duced the concept of renvoi into the law governing the formation 
of a marriage ** and accepted the transmission to Polish law, having 
ascertained that an Italian court would have done so if seised of 
the problem. Unfortunately the marriage did not satisfy the 
requirements of Polish law. 

Finally Karminski J. considered the case of Savenis v. Savenis 
& Szmeck and the possibility of upholding the marriage as one per 
verba de praesenti. He found nothing in Lord Stowell’s judgment 
in Ruding v. Smith ** to prevent an extension of the doctrine of the 
common law marriage to foreigners. 


‘There can be no doubt in the light of decided cases that 
when a marriage by the lew loci is impossible, or at least 
objectionable to the conscience, marriage in the common law 
form will be recognised by the courts of this country .... 
But assuming the parties have brought their own personal law 
with them, it would be Polish not English law and, for the 
reasons given above, this form of marriage would not be 
recognised as valid by Polish law as it stood at the time of 
the ceremony.’ °! 


Later on Karminski J. refused to express any opinion on the 
correctness of Savenis v. Savenis & Szmeck though he admitted 
that a decision of Mr. Commissioner Latey Q.C. in Pilinski v. 
_ Pilinska*® seemed at variance with it. It is submitted that 


34 [1957] P. 801. 

35 Whilst the doctrine of renvo: has been the subject of considerable criticism, 
one can observe the obvious justification in applying it in circumstances wena? | 
it might uphold the marriege. The rule by which courts are directed to loo 
to the lex loci celebrationis is not an absolute one according to which the parties 
must satisfy local law, but rather it is a convenient rule to assist them in 
obtaining & satisfactory form of ceremony which will be universally recognised. 
If the local foram is prepared to accept another law (such as the personal law 
of the parties) the Enghsh court is justified in adopting the practice of the 
marriage forum as its own. 

36 See above, note 29. 

37 [1957] P. 812. 38 [1955] 1 W.L.R. 329. 
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Karminski J. was right in looking to the personal law of the parti 
as an alternative to the lew loci celebrationis where it is impossib 
to follow the local law or where it is offensive or objectionable 1 
the parties. But the Court of Appeal did not adopt this view. 
They upheld the union as a common law marriage. But to app. 
English law as the lew fori is to create marriages in the eyes | 
English law that elsewhere do not stand as marriages. The purpo: 
of the rules of the conflict of laws is to avoid conflict, not to crea 
it. The principle of Ruding v. Smith *° is that individuals accon 
panying a conquering army cannot be subjected to the laws of tl 
conquered country; therefore we apply their personal law. So al: 
individuals in uninhabited parts are entitled to celebrate marriag 
according to their personal law.‘* On the other hand it cannot | 
disputed that a very strong Court of Appeal ** were unanimous : 
their decision. Hodson L.J. seems to have based his judgment c 
the universality of the common law principle consensus nc 
concubitus facit nuptias vel matrimonium from which the commc 
rule developed. But this principle had no general applicatic 
after the Council of Trent and the common law marriage is 
feature peculiar to our system. 

The Court of Appeal decision was followed by Sachs J. : 
Kochanski v. Kochanska.** He had to decide on the validity 
the marriage as a preliminary to the hearing of a divorce petitio: 
He found that the parties, who were both domiciled Polish national 
as prisoners of war in Germany and subsequently as displace 
persons at a camp in Nordheim could not be said to have subjects 
themselves to German law and that the rule that the formalities | 
marriage are governed by the lew loci celebrationis is based on tł 
presumption that the parties had subjected themselves to that lav 
It is significant that in this case, as in Taczanowska v. Taczanowsh 
it would have been possible for the parties to comply with loc 
forms, but Sachs J. thought it was open to the English court i 
apply English common law rules and accordingly upheld the validii 
of the marriage. The case is made more significant still by the fa 
that counsel for the petitioner did not press the point that tl 
marriage between the two parties was valid by their personal lay 
though clearly it was. Furthermore, Sachs J. recognised that 
was valid by Polish Jaw, but agreed that the issue of validil 
depended on the union satisfying the principles of common lav 
This seems a strange conclusion for the courts to reach in view 
the fact that they relied extensively on Ruding v. Smith“* ar 
Wolfenden v. Wolfenden*® which both stress the fact that failir 


39 [1957] P. 814. 

40 See above, note 29. 

41 Wolfenden v. Wolfenden [1946] P. 61. 
42 Hodson, Parker and Ormerod L.JJ. 
43 [1958] P. 147. 

44 (1831) 2 Hag Con. 871 

45 [1946] P. 61. 
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the application of the lem loci celebratioms, the English courts will 
apply the common law qua the personal law of the parties and not 
qua lew fori. Parker L.J. in Taczanowska refused to look to the 
law of the domicile of the parties and pointed out that difficulties 
would arise in cases where the spouses had different domiciles. But 
this is precisely what we do in problems of capacity and it would 
work no great injustices in the case of formalities. At the outside 
the courts might turn for aid to the law of the intended matrimonial 
domicile to save what may otherwise be an invalid union, but the 
application of the lew fori is arbitrary, and a marriage will stand or 
fall on mere chance according to the choice of forum. These 
difficulties have been referred to in a recent case note.*® 

A further comment may be made on these cases. Karminski J. 
at first instance in the Taczanowska case noticed that the argument 
which eventually prevailed in the Court of Appeal seemed contrary 
to the decision in Plinski v. Pilinska.‘’ In this almost identical 
case the parties married in a Roman Catholic Church and failed to 
comply with the local requirements of a civil ceremony. A subse- 
quent decree promulgated under the authority of the Allied Control 
Commission validated retrospectively such marriages if they were 
duly registered. The marriage not having been registered Mr. 
Commissioner Latey held it to be null and void. He cited 
Berthiaume v. Dastous and so far as may be ascertained from the 
report no attempt was made to uphold the union as a valid common 
law marriage. The learned commissioner relied on the earlier case 
of Starkowski v. Attorney-General.*® In this case the House of 
Lords recognised a similar marriage which had been registered to 
have been retrospectively validated by legislation of the Austrian 
Government providing for registration of such marriages. If the 
decisions in T'aczanowska and Kochanski are regarded as correct 
then clearly there was no reason for the Law Lords to review the 
Austrian legislation and the subsequent registration, for without 
_such legislation the marriage should have been held to be a common 
law union. However the Lords did not take this view and it is 
clear from the reports that had the subsequent registration not been 
given retroactive effect they would have regarded the marriage as 
null and void. 

It has been suggested *° that the decisions in Taczanowska and 
Kochanski are limited to marriages of members of belligerent forces. 
It is to be hoped that the principle will not be extended, but on 
the other hand this would be an arbitrary restriction. Once we 


48 Webb, 21 M.L.R., p. 91, who notes that the decision in Kochanski v. 
Kochanska may open the way to possible fraud ıf we allow the parties to 
show their intention was not to marry under the les loc: and apply common 
law requirements 

47 See above, note 88. 

48 [1954] A.C. 155. 

49 Dicey, Tth ed., p. 241, but Savenis v. Savemis £ Semech concerned civilians. 
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admit that we will recognise common law marriages between 
foreign subjects in one situation there appears to be no reason to 
stop there and logically it should be extended to all cases where 
the parties are unable to comply with local law or have not volun- 
tarily subjected themselves to the local law. The truth is that 
there is little justification for applying the common law to foreign 
subjects marrying abroad, whatever the circumstances may be. 


CONCLUSIONS 


As far as can be ascertained from the decided cases the English 
courts will recognise a valid common law marriage in the following 
circumstances. 

1. A common law marriage abroad between British subjects 
domiciled in England or Wales at the time of the marriage may be 
valid when either there is no local form or the local form is 
inapplicable or the local form is in some way objectionable or 
offensive to the standards of English civilisation or to the religious 
beliefs of one or both of the parties or the parties cannot be said 
to have subjected themselves to local law—this latter is deduced 
from the rules applicable to marriages between foreign subjects. 

The cases pomt to the fact that the common law requirements 
are applied to these marriages because it is the personal law of the 
parties; therefore it may seem logical to argue that if the parties 
could have satisfied the requirements of the Foreign Marriages 
Act, 1892, they will not be entitled to claim that their formless 
union is a valid common law marriage.” However, if this is so, 
British subjects are in a less favourable position in the eyes of the 
English courts than foreign subjects who may ignore the require- 
ments of their personal law. There is undoubted justification in 
arguing therefore that they should be given the same leniency as 
foreign subjects to marry in such situations. This might appear at 
first sight to mean a significant disregard for the Foreign Marriage 
Act but it is expressly enacted in section 28 of the Act that: 

‘< Nothing in this Act shall confirm or impair or in any wise 
affect the validity in law of any marriage solemnised beyond 

the seas otherwise than as herein provided, .. .’’ 51 


2. Marriages abroad between foreign subjects domiciled in Eng- 
land or Wales at the time of the marriage are presumably governed 
by the same principles since English law is their personal law. 

8. Marriages abroad between foreign subjects domiciled abroad 
at the time of the marriage and not nationals or domiciliaries of the 
marriage forum may be valid common law marriages when there 


50 Schmitthoff, 8rd ed., p. 822, favours this view. 

51 55 & 66 Vict. c. (Foreign Marriage Act, 1892), s. 28. This view is 
supported by the judgment of Lord Merriman in Wolfenden v. Wolfenden 
[1945] 2 All E.R. 589 at p. 648. 
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is either no local form or the local form is inapplicable or the local 
form is in some way offensive to their own standards or religious 
beliefs or the parties cannot be said to have subjected themselves 
to the local law. 

Common law requirements are applied to these marriages because 
the common law is the law of the forum. The requirements of 
their personal Jaw are irrelevant. Exceptionally a marriage invalid 
by the lew loci and by English common law may be valid by the 
personal law. It is still open to the courts in this situation to apply 
the personal law to uphold the marriage, despite the judgment of 
Sachs J. in Kochanski v. Kochanska. 

4. Where the marriage is celebrated abroad between foreign 
subjects who are either nationals or domiciliaries of the marriage 
forum it is more difficult to give an answer. Very rarely are the 
parties likely to satisfy the requirements of a common law marriage, 
though Isaac Penhas v. Tan Soo Eng ** is a case where domiciliaries 
and nationals of the marriage forum contracted a valid common 
law marriage. An extension of this principle to marriages in a 
foreign country between nationals and domiciliaries of that country 
would be a most unhappy action, though it would seem to be a 
logical step following Taczanowska v. Taczanowski. This is itself a 
very valid criticism of that case and a good reason for hoping, as 
Dicey suggests, that the operation of the rule in Taczanowska v. 
Taczanowski is confined to prisoners of war or displaced persons 
who find themselves forced to remain in foreign territory for a 
period of time. 

5. We must assume that marriages abroad between British 
subjects domiciled abroad at the time of the marriage may be valid 
common law marriages if they satisfy those rules applicable to 
foreign subjects domiciled abroad. 

J. A. ANDREWs.* 


52 [1958] A.C. 804. It will be remembered that the parties were British subjects 
domiciled and resident in Singapore. No local form was applicable to both 
parher and it was held that nothing prevented them contracting a common 
aw monogamous marriage. 

* Lecturer in English Law, Univeraty of Birmingham. 


STATUTES 


TERMS AND CONDITIONS OF EMPLOYMENT Act, 1959 


Tms is the most important enactment concerning the enforcement 
of collective agreements ever to have been passed by Parliament. 
It has had a very curious legislative history. The original title of 
the Bill was ‘‘ Wages Councils (Amendment) Bill,” and its purpose 
was to repeal the Catering Wages Act, 1948, and thus to abolish 
the Catering Wages Commission and to convert the existing 
catering wages boards into wages councils under the Wages 
Councils Acts, 1945 and 1948. Besides, it was designed to intro- 
duce a number of important but highly technical changes in the 
Wages Councils Acts. 

While the Bill was pending, the Industrial Disputes Order, 1951, 
was revoked by the Industrial Disputes (Amendment and Revoca- 
tion) Order, 1958, the Industrial Disputes Tribunal was abolished, 
and the compulsory arbitration of disputes came to an end. The 
Government was, however, anxious to continue the “‘ issues ” 
procedure under what had been Article 2 of the Industrial Disputes 
Order, and it appears that the employers’ representatives agreed 
with this policy. The trade unions were perhaps not very interested 
in this matter, but finally the Ministry of Labour succeeded in 
producing an agreement to continue in modified form this ‘‘ issues ”’ 
procedure. It is the well-known policy of the present Government 
to abrogate the still existing Defence Regulations (a policy 
expressed in the Emergency Laws (Repeal) Act, 1959), and they 
were therefore looking for an opportunity of introducing a provision 
to continue the “‘ issues’? procedure in the form of a Bill before 
Parliament rather than a Statutory Instrument. It so happened 
that what was then called the Wages Councils (Amendment) Bill 
was still pending, and an additional clause (now s. 8) was added 
for the purpose of dealing with what had been the “issues ”’ 
procedure. Seeing that obviously this clause 8 was very much 
more important than anything else in the Bill, the Bill was 
re-christened and called the ‘‘ Terms and Conditions of Employ- 
ment Bill ” and this has now received the Royal Assent. 

It is not intended to deal here with anything in the Bill outside 
section 8. There is little to be said about the disappearance of the 
Catering Wages Act. It does not of course mean that minimum 
wage regulation has disappeared from the catering industry, but 
only that the catering wages boards have become wages councils, 
. and that the creation of new councils as well as the abolition of 
existing ones will be governed by the Wages Councils Acts as 
amended by the present statute. 
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The importance of section 8 is not that it introduced anything 
startlingly new. The principle that employers can be made to 
observe ** recognised terms and conditions of employment ’’ goes 
back to the passing of the Conditions of Employment and Nationa! 
Arbitration Order, 1940, Article 5, and has had an uninterrupted 
history ever since. Under the Orders of 1940 and 1951 the Tribunal, 
which was originally called the National Arbitration Tribunal and 
subsequently the Industrial Disputes Tribunal, had jurisdiction in 
this matter. This jurisdiction now vests in the Industrial Court, 
this being one of the very exceptional cases in which that tribunal 
has compulsory powers which of course it has not under the 
Industrial Courts Act, 1919. The important thing about the new 
section is that what hitherto has appeared as an emergency measure 
has now become a permanent feature of the law. It should be 
noted that collective agreements as such have not been made 
enforceable by this new enactment any more than they were under 
the previous emergency legislation. The principle established by 
the Court of Appeal in Hulland v. Sanders,’ that nobody can 
derive a direct claim under a collective agreement in virtue of 
this legislation, remains valid. If an employer fails to observe 
‘í recognised terms and conditions’ the case can be reported to 
the Ministry of Labour. The Minister ‘‘ may take any steps which 
seem to him expedient to settle, or to secure the use of appropriate 
machinery to settle, the claim.” If he fails, he must refer the 
matter to the Industrial Court. The Industrial Court may find that 
the terms and conditions which the employer is observing are not 
less favourable to the worker concerned than the “‘ recognised terms 
and conditions.’ It appears from the new section 8 (8) that in 
that case the Industrial Court will not make an award. But if it 
does not find that this is the case it must make an award ‘‘ requiring 
the employer to observe the recognised terms or conditions as 
respects all workers of the relevant description from time to time 
employed by him.” It will be seen that essentially this is a 
- continuation of the ‘‘issues’’ procedure under the Industrial 
Disputes Order, but in a number of respects the present Act has 
either clarified or modified the law: 


(a) It is quite clear now that the “ claim’ (this word has 
replaced the old word “‘ issue ’’) can be made even if only 
one worker is concerned. This is not an innovation, but a 
statutory affirmation of the interpretation of the previous 
order by the courts.” If, however, the matter has been 
referred to the court, the award of the court will cover not 
only the individual worker whose treatment by the employer 
gave rise to the claim, but all workers of the relevant 


1 [1945] K.B. 78. 
2 R. v. Industrial Disputes Tribunal, ex p. Practical Banking Co. [1052] 2 
Q.B. 662. 
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(b) 


(c) 


(d) 
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description from time to time employed by that employer. 
Workers of the relevant description are those to which the 
recognised terms and conditions relate, in the geographical 
as well as in the occupational sense. 

It is made clear through the formulation of section 8 (1) (c) 
that it does not matter whether the employer concerned is 
or is not a member of an organisation party to the agree- 
ment or award establishing the recognised terms and 
conditions. As hitherto, the procedure applies to ‘‘ out- 
siders ’? as well as ‘‘ insiders,” although no doubt the cases 
coming before the Industrial Court will be cases of outsiders 
only. How far this procedure assists employers’ associations 
in enforcing the necessary discipline as regards ‘‘ insiders ”’ 
is not a matter on which it is easily possible to obtain 
reliable information. 

The first proviso to section 8 (1) makes it clear that all 
those workers who came under the Wages Councils Acts or 
the Agricultural Wages Acts are outside the procedure 
under the section. The minimum wage legislation and the 
indirect enforcement of collective agreements are now 
mutually exclusive. 

Section 8 (4) says that an award shall have effect as an 
implied term of the contract of employment. This is the 
same as under the previous law. The new law makes it 
clear, however, that this effect continues until ‘* the coming 
into operation of an agreement or award varying or 
abrogating the recognised terms or conditions.” This 
formula eliminates one of the worst deficiencies of the 
Industrial Disputes Order whose Article 10 was ambiguous. 
What the new law makes clear is that by a contract between 
individual employer and employee the effect of the award 
cannot be terminated.* This can only be done by agreement 
between the collective parties or by an award rendered in 
proceedings between them. 


The policy which has found expression in this enactment can 
be compared with that which, in various Continental countries such 
as France, Western Germany, Switzerland and the Netherlands, 
has led to a power vested in the appropriate authority to extend 
the effect of collective agreements to employers who are neither 
parties nor members of parties to such agreements. The policy is 
similar, but the technique is different in that an examination of the 
case on the merits, first by the Industrial Relations Department of 
the Ministry of Labour, and secondly by the Industrial Court, 
must have taken place before this effect is produced. It is very 


3 The Industrial Disputes Order was open to this interpretation: see per Den- 


iW. 


LJ. in R. v. I. D. T., e» p. Portland Urban District Council [1955] 
L.R. 949, at p. 955. 
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characteristic of the British as compared with the general Conti- 
nental approach to these matters that an attempt at settlement 
must in the first place be made by the Minister, and that the 
ultimate sanction cannot be applied except after proceedings in a 
judicial form. It can perhaps be expected that most cases will be 
settled, and the number of actual awards made by the Industrial 
Court is not likely to be very large. 

If one criticism can be levelled against this new enactment it 
would be that like its predecessors it failed to make the services of 
the minimum wage inspectorate (which enforces the Wages Councils 
Acts) available for the enforcement of awards rendered by the 
Industrial Court. 

O. Kann-FREUND. 


FAMILY ALLOWANCES AND NATIONAL INSURANCE AcT, 1959 


SECTION 48 of the National Insurance Act, 1946, empowers the 
making of regulations for the determination of claims and questions 
under that Act and provides for the procedure by way of insurance 
officer, local appeal tribunal and Commissioner. 

The Ministry of Pensions and National Insurance stated in 
evidence to the Franks Committee’ that if the family allowances 
scheme under the Family Allowances Act, 1945, were now to be 
introduced for the first time, they would be inclined to adopt the 
national insurance structure. The Franks Committee recommended 
that this change should be made.? Section 1 of this Act of 1959 
implements this recommendation by applying section 48 of the Act 
of 1946 to the determination of any question as to the right to a 
family allowance—except that the Minister is to continue to 
determine questions under the Schedule to the Act of 1945 (that 
is, certain questions as to which of two persons is to be treated as 
maintaining a child, or in which of two families a child is to be 
treated as included). This section 1 includes various consequential 
provisions and excludes the supervisory function of the National 
Insurance Advisory Committee for regulations made under it. 

Section 2 of the Act of 1959 provides for an appeal to the 
Industrial Injuries Commissioner from any decision of a medical 
appeal tribunal on the ground that the decision is erroneous in 
point of law, after leave has been given by the tribunal or the 
Commissioner. The tribunal may refer any question of law to the 
Commissioner for his decision. This section is to come into force 
on a date appointed by the Mmister. In R. v. Medical Appeal 
Tribunal, ex p. Gilmore? it had been held that certiorari would 
lie to correct an error of law on the face of the record of this 


1 Days 1-2, p. 41. 
2 Cmnd.. 218, para. 184. 
3 [1057] 2 W.L.R. 498. 
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tribunal although the Act stated that the decision of the tribunal . 
was final. This section 2 gives a wider statutory remedy and has - 
the almost certain effect that the courts would now refuse leave to 
move for certiorari, at least until that remedy was exhausted. ; 
Section 47 of the National Insurance (Industrial Injuries) Act, 
1946, provided that no appeal should lie from a local appeal 
tribunal to the Commissioner without leave of the tribunal .-or 
Commissioner. . Section 8 of the Act of 1959 removes this require- 
ment of leave. This follows a recommendation of the Franks 


Committee.‘ 


i J. A. Ge Grirrira.. 


~ 


4 “Cmnd. 218, para. 177. 
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REPORTS OF COMMITTEES 


A FURTHER COMMENT ON THE FourtH Report oF THE PRIVATE 
INTERNATIONAL Law Commairree (FormaL Vauipiry or Wrz) 


THE question of formal validity of wills is of such vast importance 
to legal practitioners that it may be permissible to add to, and in 
part to oppose, the considerations set forth in Dr. J. H. C. Morris’ 
learned note in this Review.' 

The Committee proposes to give to every testator the choice 
between three legal systems: 

(a) the lex loct actus, 

(b) the lew domictlit, 

(c) the law of his or her nationality. 
This is not a new idea. Nor is it one that is untried in Europe. 
What the Committee proposes has been the law in Switzerland 
since the Statute on the Private Law Relations of Swiss Residents 
and Sojourners in Switzerland of June 25, 1891.2 The practice of 
the Swiss courts during the past sixty-eight years has shown that 
no serious difficulties are encountered in the administration of the 
rule. It is a litle surprising that the Committee did not refer to 
this precedent. l 

Dr. Morris expresses the hope that the proposal permitting the 
choice of the nationality principle ‘f will be dropped because it is 
out of harmony with common law principles of the conflict of laws.’’ 
Private international law is, however, a matter of convenience and 
justice rather than of traditional principles. Convenience and jus- 
tice render it most desirable that the law of nationality should be 
one of the choices open to a testator. Without its inclusion 
numerous wills made by British subjects residing abroad would 
necessarily be rendered ineffective, with the deplorable result that 
a foreign law of intestate succession would apply—quite contrary 
to the testator’s wishes. The inclusion of the law of nationality is 
furthermore required by way of adjustment to the fact that this 
principle applies very largely throughout Europe. A testator pos- 
sessing the nationality of X, being domiciled in Y, not holding 
any property there but owning assets in this country, should not be 
compelled to make a will in accordance with the law of Y. 

Whether, as Dr. Morris expects, the Canadian Government will 
regard the Committee’s proposals as an improvement of their own 


1 (1959) 22 M.L.R. 65 et seq. 

2 For an English translation of all relevant sections, see Nussbaum, American- 
Swiss Private International Law (Bilateral Studies, No. 1, Parker School of 
Foreign and Comparative Law) (2nd ed., 1958), pp. 79 et seq. 
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law would hardly seem relevant: our problem is vastly different 
from theirs. One of our tasks is to strive for some form of 
accommodation to European conditions. As long as the nationality 
principle holds sway in most European countries, the Committee’s 
view will prove to be beneficial in very numerous cases. 

The Committee has in one respect gone beyond the Swiss pre- 
cedent. They have permitted to a land-owning testator the choice 
of a fourth legal system by allowing him to adopt the form of the 
lea situs of the land in so far as his will disposes of it. Presumably 
this is merely an abbreviated form of speech: the further alternative 
is probably intended to apply not merely to land, but to any form of 
immovable property. While Dr. Morris deplores the return by the 
back-door of the concept of nationality, in the present writer’s view 
the return by the back-door of the unfortunate scission principle is 
to be deplored. This principle was condemned no less than 110 
years ago by Savigny.° It should find no place in contemporary 
legislative measures. But this does not mean that the Committee’s 
suggestion does not contain a kernel of truth. The lew situs is 
indeed of paramount importance in connection with all questions of 
succession. This, however, is not merely true of immovable 
property. It is true of any form of asset. In other words: in 
the present writer’s view the Committee’s proposal, now confined 
to land, should be extended so as to cover any form of property. 

This suggestion may on its part be received with the exclamation 
that it is startling and departs from all traditional canons—not 
only those of English law. But the unprecedented shrinking of 
distances in the modern world, the number of migrations and the 
fact that in our times virtually all legal systems provide for 
adequate forms of wills may excuse the suggestion of an innovation, 
If a testator possessing the nationality of X, being domiciled in Y 
and making his will in Z, had all his assets invested in England, he 
should be allowed to make his will in accordance with English law. 
And if he made his will in accordance with English law his will 
should not be defeated on the ground that it does not correspond 
to the rules of form of three other countries where he did not leave 
a single penny. Legal advisers consulted by testators are often in 
no little difficulty in regard to the question of the proper form of a 
will. The lew domictlit is sometimes not easy to establish. The 
lew patriae is in numerous cases no more certain. The lew loci actus 
is as a rule the best choice, but it is a fact that many testators wish 
to make a will just before going on a journey or that they write 
home to their legal advisers from some station on a journey, which 
they have already begun, asking for the draft of a last will. In such 
cases the lew loci actus offers no way out. It is submitted that it is 
reasonable that a testator should be allowed to make a will in 
accordance with the rules of that legal system by which his estate 


3 System des heutigen römischen Rechts, Vol. VIO (1849), p. 356; see E. J. 
Cohn, ** The form of wills of Immovables ” (1956) 5 I.C.L.Q., pp. 894 et seq. 
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is going to be administered, i.e., the law of the situs of his assets. 
In this connection it will be remembered that an English grant is 
of as little use on the European Continent as a European “ certifi- 
cate of inheritance’ in this country. Separate proceedings for 
English grants and for foreign certificates are therefore nearly 
always required. Would it not eliminate numerous difficulties if a 
testator could make his will in accordance with the law of the 
place where the proceedings have to be started—whether for a 
grant or for a certificate—and if he would not be compelled to 
prove to the court that his will is valid by a system which from the 
point of view of the court is ‘‘ foreign ” ? 

Dr. Morris castigates the Committee for its suggestion that other 
Commonwealth countries should be invited to consider the Com- 
mittee’s proposals, that these should be brought before the next 
Hague Conference on Private International Law and that their 
introduction in this country should be deferred until after the con- 
clusion of the Conference. This criticism is not well founded. The 
next Hague Conference will take place very soon. H.M.Govern- 
ment’s proposals, if following the Committee’s pattern, will 
supply a much-needed practical stimulus. It is perhaps hoping too 
much, if one were to expect that they will be adopted in their 

entirety. But the Committee does not say that the introduction of 
its suggestions in this country should be made dependent upon 
their acceptance by the Conference. 

Uniformity of the rules as to the form of wills at least within 
Europe is not only most desirable, but has become a matter of 
urgency. It might be attained by advocating a simpler proposal, 
either as an alternative or, better still, as a supplement to the 
Committee’s suggestions: any will made anywhere in the world (or 
at least within Europe) should be deemed to be valid as to form if 
it is made before, and attested by, a notary public. Such a pro- 
posal may seem startling to English lawyers who do not remember 
the time-honoured part that the notarial profession has for centuries 
played on the Continent of Europe. But it would have two most 
Important advantages: it could not be easily drowned in the flood 
of theoretical or pettifogging considerations that have marred some 
of the deliberations of Hague Conferences in the past. And it 
could be learned and kept in mind easily by the most simple-minded 
student and will therefore be remembered by those practitioners 
who do not specialise in private international law in the hour when 
they are called upon to practise their learning. 


E. J. Conn. 


NOTES OF CASES 


THe YARN-SPINNERS’ AGREEMENT: ECONOMICS IN COURT 


THE second judgment of the Restrictive Practices Court is 
momentous.’ Its condemnation of the minimum price agreement 
of the Yarn Spinners’ Association has already led to the abandon- 
ment of several restrictive agreements in other industries. For, 
rightly or wrongly, the decision has been taken to mean that the 
court will only in rather special cases be satisfied that restrictive 
agreements are in the public interest in terms of section 21 of the 
Restrictive Trade Practices Act, 1956. The fact that the court 
condemned the spinners’ agreement despite its finding that the 
abandonment of the agreement was likely to have a “ serious and 
persistent adverse effect’? on unemployment in Lancashire lends 
particular force to this interpretation of the court’s “temper.” 
The arguments advanced in support of the yarn spinners’ price 
agreement, the Registrar’s criticisms of these contentions, and the 
views and findings of the court are lucidly set out in some detail 
in the case report, and there would be little point in reviewing 
these at any length. The court, skilfully deploying data about the 
working of the agreement, established that, contrary to the claims 
made for it, the agreement was not a “ stop-loss ’’ agreement, i.e., 
an agreement setting a low floor to price movements, designed to 
operate only in temporarily very depressed market situations. 
This finding weakened the case for the agreement.? ‘Further, the 
court rejected a number of arguments in the context of the yarn 
spinning industry which are frequently and more generally brought 
up in justification of price agreements. Thus the court found that 
the agreement did not confer ‘* specific and substantial benefits or 
advantages °” on the ‘* public as purchasers, consumers or users 


1 Re Yarn Spinners’ Agreement (1959) L.R. 1 R.P. 118. 

3 A stop-loss price agreement, found to be such by the court, was considered in 
the later case, Re Blanket Manufacturers’ Agreement [1959] 1 W.L.R. 442. 
Unlike in the yarn spinners’ case, where it was found that the agreement 
prices were frequently and for long periods the ruling prices (and hence that 
the agreement was not of the emergency stop-loss variety), it was found here 

that during the years 1955/58 sales at the agreement prices had been negli- 
ible and that practically all sales took place at higher prices. The court 

ound, however, that the benefits flowing from the agreement could not be 
regarded as “' specific and substantial '’ [as required in s. 21 (1) (b) of the 

Act]: one of the difficulties facing the trade association was that of establishing 

“any likelihood of a recession sufficiently severe to bring it [the price agree- 

ment] ito really effective operation’? (p. 452). It seems therefore that a 

stop-loss price agreement, to have a reasonable chance qua stop-loss agreement 

of a successful defence under the Act, should not have been in effective opera- 
tion either too frequently or too infrequently. It is a case of "not too little, 
not too much, but just right." 
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of any goods” [s. 21 (1) (6)] by way of the following results 
claimed for the agreement*: price stability; maintenance of 
reserve capacity in the industry; maintenance of quality; modern- 
isation of facilities and improvement of efficiency ‘; and prevention 
of monopoly or near-monopoly conditions. The court did find, 
however, ‘“‘ that the closing of mills consequent upon the abrogation 
of the scheme to be expected in the eleven areas [in which the 
industry is concentrated] . . . will have a serious adverse effect on 
the general level of unemployment in those areas. We find, though 
with even greater doubt and hesitation, that that effect will be 
persistent.”?> Thus the test laid down in section 21 (1) (e) was 
passed.’ This particular conclusion was reached, inevitably, by a 
process of ‘* speculation ’’ and ‘“* guesswork ’’—thus providing an 
unspoken commentary on the court’s apparent impatience with these 
forms of mental activity in Re Chemists’ Federation Agreement.’ 

All this meant that the parties to the agreement had cleared 
the first of the two hurdles erected in section 21, and the court 
had to examine the detriments to the public resulting from the price 
agreement. The agreement came a cropper at this second hurdle. 
The court concluded that there were three heads of detriment. 
First, yarn and therefore cloth prices in the domestic market were 
higher than they would have been. Second, “‘ quite a considerable 
export business has been lost ’? (mainly on cloth), and ‘‘ we think 
that anything which appreciably hinders or diminishes the export 
trade must be regarded as a public detriment.’’* Third, the 
maintenance of excess production capacity and a swollen labour 
force was a ** waste of national resources,” and that, since ‘* labour 
and capital should be employed as productively as possible,” 
“ excess capacity in the cotton industry is a public detriment.” ° 


3 It was claimed that certain benefits accrued from the agreement to trade pur- 
chasers of yarn (weavers); and the Weavers’ Association supported this claim. 
It was argued that ‘‘ although the sub-paragraph [21(1)(b)] refers to the 

ublic as a whole and makes no express provision for any sectional interest 

Tweens being considered, it can be construed so that in & case such as this 
the advantage to only a small section of the public is sufficient to bring the 
case within the subparagraph.’’ The court said: ‘‘ We doubt whether this 
was the intent of the draftaman, but we shares bes that the grammatical con- 
struction of the words may lead to this conclusion.” But, in view of their 
final conclusion, the court did not find it necessary to decide the points of 
construction (p. 190). The benefits claimed were assumed to satisfy the test 
in s. 21 (1) (b); but in the final balancing of pros and cons they were given 
‘‘ little weight ° (p. 196). 

4 The advantage to the public of the modernisation ascribable to the agreement 
was found to be ‘‘ not a substantial one’’ and could not therefore be brought 
within the Act (p. 187). 

5 At p. 195. 

6 In most cases the abrogation of a minimum price agreement, by causing a 
reduction in ruling prices, may be expected to lead to some extension of 
demand, and hence would not affect employment adversely. In the present 
case the court did not refer to this extension of demand specifically in connec- 
tion with its consideration of the employment position. 

7 See note on this case (1959) 22 M.L.R. 218. 

s At pp. 195-196. 9 At p. 196. 
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This last consideration weighed heavily with the court in its con- 
clusion that the detriments outweighed the benefits. [It should be 
noted that the wording of section 21 refers to detriments to “‘ the 
public or to persons not parties to the agreement (being purchasers, 
consumers or users of goods produced or sold by [parties to the 
agreement] .. .’’; this wide scope allows the court to consider such 
matters as loss of exports or mis-allocation of resources which 
hardly affect the immediate consumers of the goods in question. 
On the detrimental side of restrictive agreements the court is 
enabled to take cognisance of any adverse economic effects. ] 

Most economists will probably agree with the court’s conclusion 
that the spinners’ agreement was against the public interest. Yet 
the economist will not be fully satisfied with one or two points in 
the court’s analysis of the effects of the agreement. An example 
is already noted in footnote 6. Another calls for lengthier considera- 
tion. This concerns the size of the labour force in the industry. 

Prima facie, even with the price agreement each spinning firm 
would not retain more labour (whether full or part-time) than it 
thought it could profitably employ at some time or other in the 
foreseeable future; and taking all firms in the aggregate, they would 
not be over-optimistic about future demand in view of the industry’s 
long history of secular contraction. Now, if the abrogation of the 
agreement were to lead to a reduction in the total labour force and 
if it is very difficult to get back key labour once it has left the 
industry—as argued by the Association and apparently agreed by 
the court—then, other things being equal, it is highly likely that 
at some prospective periods of peak demand the industry’s effective 
capacity (in spite of the heavy excess capacity in spinning 
machinery) would be less adequate than otherwise to meet the 
demand; and this would mean higher domestic prices and/or a 
smaller volume of exports at such times. Neither of these possible 
‘* adverse ”?” repercussions of abrogation is mentioned in the judg- 
ment. It is possible, of course, that the court did not refer to such 
repercussions because it may have believed that other things would 
not be equal, and that, for example, price competition would stimu- 
late a more efficient use of labour. Be this as it may, a necessary 
link in the chain of reasoning is not clearly specified. 

It is true, however, that the view is stated, although almost 
en passant, that the abrogation of the agreement would itself 
reduce the amplitude of fluctuations in demand; from which it could 
be argued that some reduction in the labour force would be off-set. 
More generally, the court specifically stated that, without the price 
agreement, the industry would maintain “adequate reserve 
capacity.” This, however, appears in the judgment as a bald 
assertion without any elucidation either of the mechanism by which 
the reserve will be maintained or of the meaning to be attached to 
the word “‘ adequate.” It may be that the court was so impressed 


eS 


Jury 1959 NOTES OF CASES 419 


by the high degree of excess machine capacity in the spinning 
industry that it did not, wish to deal at length with an important 
general issue. It may also account for the inadequate recognition 
in the judgment of the distinction between two different aspects 
of productive capacity, namely machine capacity and labour 
(particularly key labour) capacity. Whilst the court referred to 
data pointing strongly to the presence of redundant capacity in 
capital equipment, there is no real discussion of the presence of 
redundant capacity in the employed labour force; in particular, the 
fact of recent short-time working of personnel is not sufficient proof 
of longer-term redundancy, bearing in mind the difficulty of 
recruiting certain categories of labour and the possibility of 
variations in demand. 


The matters raised in the hearings and dealt with in the 
judgment bear directly on the question whether or not the legis- 
lature has given the new court the task of making decisions on 
‘* justiciable ° issues. It should now be quite clear that, in a case 
such as the present, the issues to be judged are not justiciable 
except in the trivial sense that they are in fact submitted for 
decision to a branch of the judiciary. It cannot be claimed seriously 
that the particular issue, the adjudication of which depended on 
the weighting of considerations such as the mis-allocation of pro- 
ductive resources, the volume of export earnings, local unemploy- 
ment or the effects of price stabilisation, is justiciable in any more 
limited sense. Further, the student of monopoly problems in this 
country since 1948 will be aware that the judicial process and 
judicial reasoning have not—to judge by the present case—provided 
any specially efficacious or ingenious approaches to the difficult 
questions involved in the case-by-case method of dealing with 
business restrictionism: the methods of tackling the problems are 
to be found deployed in the reports of the Monopolies Commission. 
These are not criticisms of the legislation or of the court; but this 
early case should show most clearly that “‘in part, these decisions 
are decisions not only of fact and law but of economic and social 
judgment.’’ 1° 

A related question is whether, in the Act, Parliament has laid 
down the ‘“ principles °’ to be followed, leaving it to the court to 
interpret and apply them to particular cases. The present case 
points to a negative answer. There is not the slightest indication in 
the legislation—nor in the parliamentary debates—of how much or 
little emphasis the court was required to give, for example, to the 
question of regional unemployment, an important economic and 
social issue. The Act merely stipulates that the question of regional 
unemployment is a relevant consideration. The court decided that 


10 The President of the Board of Trade (P. Thorneycroft) on the second reading 
of the Restrictive Trade Practices Bill, Hansard, March 6, 1956, col. 1045. 
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the additional unemployment expected to be caused by the abroga- 
tion of the agreement was not sufficiently significant to outweigh 
the advantages to be gained from the termination of the detrimental} 
effects of the agreement. But had the court decided differently, 
it could not have been criticised fairly on the ground that it had 
misinterpreted or misapplied the relevant section 21 of the Act." 
Within fairly wide limits, in fact, the court is required to make 
policy in the area of economic policy covered by the legislation. 
Again, this is not necessarily a criticism either of the legislation 
or of the decison. 

The judgment of the court touches upon one issue of considerable 
general importance, t.e., the nature of the presumption, in section 
21 of the Act, that restrictive agreements are against the public 
interest. Two interpretations of the section appear to be possible. 
The first is that the section places on the parties to the agreement 
the onus of establishing to the satisfaction of the court that the 
agreement should escape condemnation because it passes the tests 
laid down in that section. The second interpretation goes much 
further and claims that the presumption means that very few 
agreements should be able to pass the tests. The judgment includes 
one passage, which refers only to a limited issue, where the 
court appears to have favoured the second interpretation. In the 
course of its discussion of the claim that the price agreement was of 
benefit to the public in that it produced a measure of price 
stabilisation the court said **: ** We cannot think that as a general 
Tule it [price stabilisation] is a benefit; if we were to hold that, 
we would be going contrary to the general presumption embodied 
in the Act that price restrictions are contrary to the public interest. 
There may be particular cases where price stabilisation confers u 
peculiar benefit sufficiently great to outweigh the loss of a free 
market, but this is not one of them.’’ ** 

It would be both unseemly and foolhardy for one who is not 
a lawyer to say which of the two interpretations is applicable. 


11 There is & curious passage in the Judgment (at pp. 196-197) in which the court 
seems to imply that its particular decision could not have been avoided. The 
court recognised that an increase in unemployment in Lencashire was unfor- 
tunate generally and particularly at a time when the general level of unem- 
ployment has been rising. ‘‘ But we are clear that once we have reached a 
conclusion of fact, it is our duty to disregard the consequences of our verdict 
. . . The Act gives no power to modify the consegences of our findings .. .”’ 
But since the consequence of ee | unemployment ts one which the court 
is specifically required to take into consideration when reaching its conclusion 
1$ is difficult to understand why it is its duty to ** disregard ’’ this consequence. 
= oe it gives ta this particular consequence is certainly not defined by 
the Act. 

12 At p. 189. 

13 For the Registrar an peed more extreme interpretation was urged in 
considering the scope of the phrase ‘‘ specific and substantial benefit or advan- 
tage’ in s. 21 (1) (b): ‘“*. . . A benefit cannot be ‘ specific’ within the mean- 
ing of that paragraph unless it is something which does not normally flow 
from a minimum price scheme ’’ (p. 157). 
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But in view of the importance: of the matter, it is worth recalling 
that, when introducing the legislation, the Ministers responsible 
for it particularly stressed the placing of the onus of establishing a 
case On the parties to the agreement, and did not specifically make 
the point that the wording of section 21 was designed to allow only 
few restrictive agreements to meet the tests. Indeed, it was 
explained that the procedures embodied in the Act were preferred 
to that recommended by the Monopolies Commission in the 
(majority) report on Collective Discrimination in part at least 
because it was felt that the restrictive practices which were not in 
fact against the public interest would not be “ very few.” 14 This 
may not be relevant for the judicial mterpretation of the words 
used in the statute; but it is of some interest in view of comments 
made, after the decision was given, that section 21 of the Act is too 
restrictive in placing the gateways through which practitioners of 
restrictionism have to attempt to navigate. 
B. S. Yamey. 


THe BATTLE or Hanras Corpus: Tae Last ENGAGEMENT? 


In Re Hastings (No. 2)! (noted at p. 184, ante) the Divisional Court 
of the Queen’s Bench Division held that one whose application for 
a writ of habeas corpus had been dismissed by a Divisional Court 
could not make a renewed application, on the same grounds and 
the same evidence, to a differently constituted Divisional Court of 
the same Division; but it left open the possibility that he might be 
entitled to make a further application to a Divisional Court of 
another Division of the High Court. The applicant thereupon 
applied to a Divisional Court of the Chancery Division, convened at 
the request of the Lord Chancellor and consisting of Vaisey and 
Harman JJ. 

On behalf of the respondent, the Solicitor-General took the pre- 
liminary point that a Divisional Court of the Chancery Division 
had no statutory jurisdiction in the matter, but suggested that if 
one member of the court were to withdraw, the remaining judge 
might exercise his power under section 46 of the Judicature Act, 


14 The majority of the Monopolies Commission recommended the prohibition by 
law of the e of restrictive practices known as “‘ collective discrimination,” 
with provision for the examination and ossible exemption of exceptional cages. 
The Parhamentary Secretary to the Board of Trade (D. Walker-Smith) in 
winding up the second reading debate on the 1956 Bill, said: ‘‘ The method of 
prohibition, subject to the examination of exceptional cases, has practical 
advantages over a case-by-case study governed by a presumption that these 
practices are against the public interest only if it can be shown that these 
exceptional cases are likely to be both very few and easily recognisable and 
dealt with. The whole of the history of this matter in many couniries, the 
whole of the balance of probabilities and of the evidence of the Monopolies 
Commission in other cases which it has studied, show that that presumption 
would not be well-founded ” (Hansard, March 6, 1956, col. 2084). 

Now reported [1959] 1 Q.B. 858. 
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1878, to reserve the case for the consideration of a Divisional Court. 
Harman J. accordingly withdrew; Vaisey J. decided to refer the 
matter to a Divisional Court; and Harman J. resumed his seat as 
a member of the court thus constituted. The court then dismissed 
the application (Re Hastings (No. 8)*) on the ground that the 
decision of the Divisional Court of the Queen’s Bench Division had 
been equivalent to the decision of all the judges of the High Court. 
Since the Chancery Division was not a separate court from the 
Queen’s Bench Division, the ancient right of an applicant for 
habeas corpus to go successively from court to court was of no 
assistance to an applicant at the present day.* It was unnecessary 
for the court to decide whether there was any right to apply succes- 
sively from one judge of the High Court to another in term time, 
but Harman J. declared himself to be persuaded that no such right 
existed or ever had existed. 

The present state of the law can now be summarised as 
follows: 


(1) It is still possible to make successive applications to 
individual judges of the High Court in vacation. 

(2) In term time, an application for habeas corpus may be made 
either to a Divisional Court of the Queen’s Bench Division 
or to a single judge of any Division of the High Court. 
Pace Vaisey J.,* an applicant is not confined by the Rules 
of the Supreme Court to a Divisional Court of the Queen’s 
Bench Division. 

(8) If the application is made to a single judge in the first 
instance, the matter is likely to be referred by him to a 
Divisional Court. Once a Divisional Court has given its 
decision (either as the court to which the application was 
made in the first instance or as the court to which the 
application was referred) no further application based on 
the same grounds and the same evidence can be made. 
Appeal is the only remedy, and there is no appeal against 
refusal of an application in respect of a criminal cause or 
matter.” However, the Home Secretary recently announced ° 
that legislation would later be introduced to provide for an 
appeal from the Divisional Court to the House of Lords in 
any criminal cause or matter, including an application for 
habeas corpus, where the point of law involved was one of 
general public importance which merited consideration by 
the highest tribunal. 


2 [1959] Ch. 388. 

3 No court other than the High Court has original jurisdiction to issue writs of 
habeas corpus. 

4 [1959] Ch. at 876-377. 

5 An appeal against the decision in the present case was dismissed by the Court 
of Appeal on the ground of lack of jurisdiction (Times, June 16, 1959). 

6 610 H.C.Deb. 670 (July 30, 1959). 
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(4) If the application is made in term time to a single judge 
and is not referred by him to a Divisional Court, it would 
seem that there is no right to make a renewed application 
on the same grounds and the same facts to any other judge 
or judges of the High Court. Eleko’s case,’ where it was 
decided that such a right did exist, has not been formally 
disapproved, but in the light of the dicta in the second 
and third Hastings cases it is unlikely to be followed im 
any subsequent case. 

S. A. DE SMITH. 


AVODDANCE OF FRAUDULENT CONVEYANCE 


Tur facts of Re Eichholz! were sufficiently remarkable to attract 
the attention of the popular press. In so far as they are material 
to Harman J.’s decision, they begin with the second marriage of a 
solicitor in January, 1955. After the marriage he opened two joint 
bank accounts; on one of these his wife occasionally drew cheques 
for household expenses, on the other she drew only one cheque for 
£200 for the purchase of some shares. In February 1955, unknown 
to the wife, the husband entered into a contract for the purchase 
of a house known as Peppermills for £15,500. The conveyance, 
to which the husband was not a party, was executed in the following 
month; it recited, inaccurately, that there had been an agreement 
with the wife for the purchase of the house and conveyed it to 
her in fee simple. In order to obtain the purchase-money, the 
husband had earlier written to his bank stating that he was pur- 
chasing the house under a contract of marriage with his wife and 
requesting a loan; in fact he did not complete the transaction in 
this way, but instead he sold certain bearer securities, which were 
later discovered to belong to clients, and credited the joint account 
with the proceeds. The husband furnished the house and, after 
they went into occupation, he paid all the household accounts 
including insurance premiums, although the insurance was in the 
wife’s name, all:bills were addressed to her, and she was the rated 
occupier. 

The husband died in November 1957 and it was then discovered 
that-he had for some considerable time been misappropriating 
his clients? money. The minimum of the claims against him at 
the time of the marriage was £171,000 and by the time of his 
death the total was about £500,000. His executors accordingly 
applied ew parte to have the estate administered in bankruptcy, 
and the trustee then laid claim, inter alia, to Peppermills and 
its contents. He contended that there had been no valid gifts 
by the husband and that the widow held both house and furniture 


7 [1998] A.C. 459. 
1 E Tago 23 W.L.R. 200; [1969] 1 All E.R. 168. 
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on a resulting trust; in the alternative he claimed to avoid the 
transaction under section 172 of the Law of Property Act, 1925, 
and under section 42 of the Bankruptcy Act, 1914. In view of 
the decision of the Court of Appeal in Re Gould,? which will be 
discussed shortly, the claim under section 42 was later abandoned. 

Harman J. had little difficulty in deciding that there had been 
a gift of the house and its contents and that the wife did not hold 
them as trustee. Although the presumption of advancement that 
is raised when a husband buys property and has it conveyed 
into the name of his wife is not now so strong as it used to be,’ 
there nevertheless is still such a presumption and there must be 
some evidence to rebut it. In this case all the evidence pointed 
the other way. The widow herself stated that she had known 
nothing of the purchase until it was a completed fact and that 
her husband had told her that it was a house for herself; in his 
letter to the bank the deceased had stated that he was providing 
his wife with a house; the purchase-money came out of a joint 
account in which the wife had prima facie a joint interest. The 
fact that the husband had paid all outgoings was not in itself 
inconsistent with a gift, and Harman J. expressly rejected any 
suggestion that the presumption cannot be drawn if it would, 
as here, necessarily involve a fraud upon the true owners of the 
bearer securities that had been sold to raise the purchase-money. 
This might well entitle them to follow the assets in the widow’s 
hands, but this question did not arise in these proceedings; it 
is indeed difficult to see how the source of the purchase-money 
could conceivably affect the husband’s intention with respect to 
the property in the house or goods. 

In order to succeed under section 172 the trustee had to estab- 
lish that there had been a conveyance, that it had been made 
with intent to defraud the deceased’s creditors, and that it had 
not been made in good faith and for valuable or good considera- 
tion. The first of these points raised an interesting question of 
interpretation. There had been no instrument executed by the 
husband by which he had assigned any interest to the wife, and 
her counsel therefore contended that there was no conveyance 
within the meaning of this section. Harman J. was of the opinion 
that there could be a conveyance for this purpose even though 
there was no written document. In the first place, 18 Eliz. 1, 
c. 5, which the section replaced, referred to “‘ every feoffment, 
gift, grant, alienation, bargain, and conveyance of lands, tene- 
ments, hereditaments, goods and chattels . . . by writing or other- 
wise,” and the Act of 1925 being a consolidating statute, there 
is a presumption that the legislature intended no revolutionary 
change in the law. Furthermore, section 205 of the Law of 


2 (1887) 19 Q.B.D. 92. 
3 See Silver v. Silver [1958] 1 W.L.R. 259. 


Juty 1959 NOTES OF CASES 425 


Property Act, 1925, enacts that for the purpose of the Act “ con- 
veyance ” shall “include a mortgage, charge, lease, assent, vesting 
declaration, vesting instrument, disclaimer, release and every other 
assurance of property or of an interest therein by any instrument, 
except a wil,” and although the word “ include”? may in certain 
circumstances mean that the list which follows it is intended to be 
exhaustive, such a list may do no more than enlarge the words 
used in a general sense in the body of the Act.‘ Indeed, the 
fact that section 205 also enacts that ‘‘ property ” shall include 
“ anything in action, and any interest in real or personal pro- 
perty,” serves to emphasise that a “‘conveyance’’ may be made 
otherwise than by writing, since it must cover dispositions of 
property passing by delivery. 

Harman J. did not have to decide the point, however, since 
he held that the effect of the conveyance executed by the vendor 
with the husband’s consent clearly conveyed to the wife the 
equitable interest in Peppermills vested in the husband by virtue 
of the contract entered into between himself and the vendor and 
that this transaction was clearly covered by section 172. The 
point may be important, however, in the case of a trustee in 
bankruptcy who is trying to set aside, say, an oral contract for 
the sale of goods. It would be on the face of it absurd to maintain 
that goods worth many thousands of pounds could not be recovered 
for the benefit of creditors in circumstances where the other re- 
quirements of the section are clearly satisfied. 

The establishment of a sufficient fraudulent intent to satisfy the 
section presented no difficulty. It has been undoubted law since 
the decision of the Court of Appeal in Chancery in Freeman v. 
Pope * that an actual intent to defraud need not be proved if the 
necessary effect of the conveyance would be to defeat or delay 
creditors, and the existence of the enormous claims which the hus- 
band must have known could have been made against him at the 
time of the marriage precluded any possible argument to the 
contrary. Similarly, although the wife, who knew nothing of the 
husband’s financial position, had acted throughout in good faith, 
her ignorance of the transaction until it had been virtually com- 
pleted disposed of any question that the conveyance might have 
been one for valuable consideration.® 

The final point taken by counsel for the wife was that the 
decision in Re Gould, which caused the trustee to abandon his 
claim under section 42 of the Bankruptcy Act, similarly pre- 
cluded him from relying on section 172 of the Law of Property 


4 See Dilworth v. Commisstoner for Stamps [1899] A.C. 99, 105. 

5 (1870) 5 Ch.App. 5388 

6 The reference in the husband’s letter to the bank to a contract of marriage 
with his wife was too ambiguous to support a contract in consideration of 
marriage, for the agreement might have been either ante-nuptial or post- 
nuptial, and a contract to provide Peppermills specifically could not have heen 
entered into until after the marriage. 
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Act. In the earlier case it had been held that a voluntary settle- 
ment executed by a person whose estate was being administered 
in bankruptcy but who had not been adjudicated bankrupt in his 
lifetime could not be set aside by the trustee under section 42. 
The ratio decidendi of that case, stated succinctly, is that section 
180 of the Bankruptcy Act,’ which applies Part H of the Act * 
to the administration of insolvent estates after an administration 
order has been made so far as they are applicable, is not intended 
to enlarge the assets to be administered but only to vary the 
rights of the persons entitled to them. A fuller examination of 
the statute shows that section 42 can come into play only when 
the settlor becomes bankrupt’ and it is clear that in this case 
no one had been made bankrupt. These objections, however, 
cannot be raised in the case of proceedings brought under section 
172, for which there is no need of a prior adjudication order and 
which may be brought by a creditor himself and without the 
intervention of the trustee in bankruptcy.’° This section is 
designed to enable creditors to recover property from donees over 
whom they have priority; the decision in Re Gould is anomalous 
enough and, as Harman J. pointed out, it would indeed be absurd 
if the widow in this case could have defeated the creditors by 
applying ew parte to have the estate administered in bankruptcy. 
This being so, he held that the trustee must succeed and that the 
gift of the house and its contents could be set aside.** 


P. M. BROMLEY. 


MURDER IN THE CouRSE OF THEFT 


Tur case of R. v. Jonest reveals in a most disturbing way the 
difficulties which the legislature has created for the courts to solve 
in the Homicide Act, 1957, by defining in the way it did in Part 
Il of the Act various categories of capital murder. The particular 
category here involved is that contained in section 5 (1) (a), viz., 
“ any murder done in the course or furtherance of theft.”’ 

The facts in Jones were that the appellant broke into a co- 
operative society store at Huddersfield at 9 p.m. one evening 
and took some money from a safe on the first floor which he was 


7 This section substantially re-enacts s. 125 of the Bankruptcy Act, 1883, the 
effect of which was ın question in Re Gould. 

i.e., 58. 80 to 69. 8. 42 substantially re-enacts s. 47 of the Act of 1883. 

See the judgment of Cave J. in Re Gould, at pp. 94-96. 

It was argued that the proceedings were misconceived because they should have 
been brought by the creditors and not by the trustee. Harman J. rejected this 
but also stated that, as the defect was purely formal, he would if necessary 
pave permitted it to be cured by the addition of a representative creditor a8 a 
plaintiff. 

A further order with respect to various chattels and insurance policy premiums 
was made by Danckwerts J. (The Times, March 11, 1959). Appeals from the 
orders of both Harman J. and Danckwerts J. were dismissed by consent in the 
Court of Appeal (The Times, May 15, 1959). 

1 [1959] 2 W. .R. 190; [1959] 1 All E.R. 411, 0.C.A. 
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surprised to find open. Then, when he was about to go down- 
stairs, the manager of the store returned, put the downstairs light 
on, and mounted the stairs. When he was near the top of the 
stairs, the appellant struck him a fatal blow. The appellant was 
convicted of capital murder under the Homicide Act, 1957. He 
appealed on the ground that his defence with regard to capital 
murder was not put to the jury, namely, that, as he had decided 
to leave the premises before he heard the manager coming, the 
theft was already complete when he struck the fatal blow, and it 
could not be regarded as murder in the course of theft. 

It was held by the Court of Criminal Appeal (Lord Parker C.J., 
Donovan and Ashworth JJ.) that this defence had been adequately 
put to the jury, although it was true that it had not been put in 
very great detail. But the court went on to observe that they did 
not think it a sound argument to say “that if a man may be 
charged with thieving the offence is complete for all purposes, so 


-that if thereafter in an attempt to avoid detection he strikes some- 


body and commits murder that it is not capital murder.” 

Two reasons are given for this conclusion: (1) The prisoner 
was caught red-handed at the scene of the theft, and in order 
to avoid detection he committed murder. The court thought it 
was difficult to see why that should not be within the words “in 
the course ... of theft.” (2) The court agreed with the view 
expressed by Lord Sorn in H.M. Advocate v. Graham? that if 
a man intends to commit theft and commits murder as a pre- 
liminary, that murder is nevertheless to be regarded as in the 


- course of theft, even though, as in that case, there is only an 


_ attempt to break and enter with a view to committing larceny. 


Three comments may be made on this decision. First, the facts 
in H.M. Advocate v. Graham, as described by Lord Sorn, were 
not the same as those before the court in Jones, and the remarks 
were mainly directed to the case of murder as a preliminary to 
stealing. In Jones the contention was that the theft was technically 
complete with the asportation from the safe of the money, where- 
as Lord Sorn went so far as to say that if, after an abortive attempt, 
a person gave himself up, and then, having submitted to arrest, 


-killed his captor, “ that put an end to the course of the theft and 


that a new chapter began as from that time.” While one can 
appreciate the desirability of interpreting the capital murder sec- 


‘tions of the Homicide Act, 1957, so as to avoid undue technicality, 


and while one may well take the view which the court here took, 
that merely because larceny is complete for the purpose of the 
law of theft, it does not follow that any subsequent killing must 


. be regarded as no longer in the course of theft for the purposes 


of_the law of capital murder, nevertheless it is respectfully sub- 
mitted that in a matter where the liberty (indeed the very life) 


2 1958 S.L.T. 167. 
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of the subject is in question, one would expect the law to be 
restrictively rather than liberally interpreted.’ 

Secondly, the mere fact that the prisoner was caught red- 
handed at the scene of the theft does not detract from the poini 
that the theft was technically complete. The court thought ii 
was difficult to see why the facts should not be regarded as 
coming within the words of section 5 (1) (a). But with respect 
there is equal difficulty in seeing why they should be so regarded. 
It 1s not part of the court’s duty to make nonsense out of the 
words of the statute, and perhaps the members of the court must 
be admired for having struggled to reach such a sensible con- 
clusion. But they have done so by reading into the statute 
something very similar to the express words of section 28 (1) (b) 
of the Larceny Act, 1916, which defines robbery with violence as 
being robbery where “at the time of or immediately before or 
immediately after such robbery’ the accused uses any persona! 
violence to any person. If similar words had been employed in 
section 6 (1) (a) of the Homicide Act, 1957, then the same decision 
could have been reached without doing violence to the language 
of the statute. 

Thirdly, there is one aspect of the situation in Jones which has 
escaped notice, namely, that Jones had collected some cigarettes 
downstairs in the shop before he went up to the first floor, and 
had put them in a carton ready to take away from the premises. 
Admittedly, he was entitled to say he had changed his mind while 
upstairs and decided to leave immediately, but surely there was 
evidence on which, on a proper direction, the jury could reject 
his story and find that he was still “in the course of” stealing 
the cigarettes. In other words, that part of the total theft con- 
templated remained incomplete and in the event was uncompleted. 
On this view, there was no need for all the pother. 

Finally, it should be carefully observed that the court did not 
feel it necessary to pass upon the other words of the section * or 
furtherance of theft,” preferring to leave the consideration of the 
whole of those words together for another occasion. Students of 
Mr. Turner’s writing on these phrases will look forward to the 
occasion with some degree of interest. It must be said, however, 
that it seems to this writer a tragedy that in English criminal 
law the question whether capital murder has been committed 
should rest upon the interpretation of such doubtful phrases. 


J. E. Hart WILIAMS. 


EMPLOYERS’ LIABILITY: A PHASE oF CONTRACTION ? 


Since 1952, there have been substantial signs in the cases on indus- 
trial injuries that the courts are, where choice remains, inclined tc 


3 On the duty of the courts in interpreting a penal statute, sea the recent case 
of R. v. Oakes [1959] 2 W.L.R. 694, 0.0.A. 
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reduce the area of employers’ liability in respect of injuries sus- 
tained by workpeople in their employment, or by third parties as a 
result of workmen’s torts. Broadly speaking, the revealed policy 
underlying these cases has been that the employer should not be 
liable for “‘ negligence without fault”; but that the individual 
worker must take proper care of himself in his employment and 
must bear the full responsibility for his own carelessness, whether 
he injures himself or another—even if he has to insure himself 
against the latter liability. Qualcast (Wolverhampton), Ltd. v. 
Haynes? and Jenner v. Allen West & Co., Ltd.* provide further 
indications of the trend away from the phase of expanding 
employers’ liability that was initiated in Smith v. Baker.‘ 

Qualcast v. Haynes involved one of those industrial risks that 
may be guarded against by providing the workman concerned with 
some special item of personal equipment, like a barrier cream against 
the risk of a serious skin disease like dermatitis, or goggles against 
the risk of eye injury, or masks against the risk of lung damage 
from silicon-laden dust. In Qualcast the risk was that run by metal 
moulders of being splashed on the legs and feet through a moment’s 
mishandling of the ladles containing molten metal of temperatures 
around 1,800 degrees centigrade. Here, again, there is risk of 
serious damage, though Haynes himself was fortunate enough to 
escape with small and only temporary injury. The special items of 
equipment normally provided to counteract this danger are protec- 
tive boots and spats. 

Haynes’ employers kept a stock of spats at the foundry which 
could be had for the asking, and, in addition, a stock of protective 
boots which they supplied to workmen at cost. Haynes, an experi- 
enced moulder, had been with Qualcast about three months when 
the accident occurred. He had never been advised or urged to use 
the protective equipment, nor, indeed, told it was available; he 
found this out from his fellow-moulders, some of whom used the 
spats. Nevertheless, he himself refrained from using the equipment 
and, indeed, continued to refrain on returning to work after his leg 
had healed. 

On these facts, the House of Lords, reversing the Court of 
Appeal, held that the employers had not broken their duty to take 
reasonable care for Haynes’ safety. Essentially," the reason given 


1 The major pointers, in my opinion, are Staveley Iron and Chemical Co. v. 
Jones [1956] A.C. 627 (1 -L.R. 809), Bonnington Castings v. Wardlaw 
[1956] A.C. 618 (19 M.L.R. 530), Lister v. Romford Ice and Cold Storage Co. 
[1057] A.C. 555 and Davie v. New Merton Board Mills [1958] 2 W.L.R. 21 
(21 M.L.R. 808). 

4 [1958] 1 W.L.R. 225 (C.A.); [1959] 2 W.L.R. 610 (H.L.); also [1959] 1 
All E.R, 38. 

3s [1959] 1 W.L.R. 554; also [1959] 1 All E.R. 116. 4 [1891] A.C. 325. 

5 Other contributory reasons given were, (a) the omission from the Iron and 
Steel Foundries Regulations, 1958, of any mention of protective spats (H.I.., 
at p. 518); (b) the amount of risk was not as great as in the case of pneumo- 
coniosis, which was ‘‘ in an entirely different plane ” (at p. 616). 
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by the House of Lords was Haynes’ experience: ‘f An experienced 
workman dealing with a familiar and obvious risk may not reason- 
ably need the same attention or the same precautions as an inex- 
perienced man who is likely to be more receptive of advice or 
admonition.” ° In the case of an experienced man, the employers 
were under no duty “‘to bring pressure to bear on him to use 
[the spats], a pressure which, on the evidence, he would have 
ignored and might have resented.”?” The House of Lords empha- 
sised that whether an employer has broken his duty of care is a 
question of fact, the answer to which depends entirely on the 
circumstances of each case, and that, therefore, what one court 
decides on the facts of one case cannot bind another court 
confronted with the facts of a later case. l 

This is technically impeccable. However, the possible combina- 
tions of factors in employment situations are not infinite. Situa- 
tions keep recurring that are, for all practical purposes, similar in 
the risk involved, the experience of the workman, his appreciation 
of the risk, the amount of warning or advice received. 

Take the earlier cases of Clifford v. Challen & Son, Ltd., Woods 
v. Durable Suites, Ltd.,® and Crookall v. Vickers Armstrong, Ltd.*° 
In all three an experienced workman was involved; in all three a 
risk of serious damage was run (dermatitis and silicosis); in all 
three the workmen understood the risk they were running; in all 
three the use of the protective equipment was a nuisance to the 
workman. In Clifford v. Challen and Crookall v. Vickers Armstrong, 
the equipment was available and the workman knew it was, but he 
was not urged positively to use it: the employer was held lable. 
In Woods v. Durable Suites, the equipment was available and the 
workman knew it was, and he was constantly urged to use it: the 
employer was held not liable. 

In Qualcast v. Haynes itself, the Court of Appeal considered 
there had been a breach of duty. Their attitude is summed up in 
the following passage from Parker L.J.: ‘‘ It is quite clear that in 
an operation of this sort there is a risk, and a risk of serious injury— 
true, not injuries which are likely to be fatal or to affect the eyes, 
but clearly such as are likely to produce injury by burning; and it 
seems to me perfectly clear, in those circumstances, that there is a 
duty on employers not only to have protective clothing available 
but to inform anybody coming jnto their employment that they 
have got that equipment, and to take some steps to educate the 
man to wear the equipment for his own safety. ... In some cases 
the hazard may be so great, and the injury, if it occurs, so serious, 
that it might be necessary to make the wearing of the protective 


€ At p. 518. 
T At F 517. 
1] 
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clothing a rule of the factory. Again, where the matter is not so 
serious, mere advice might be sufficient. But, at any rate, in this 
case some steps ... had to be taken to educate men for their own 
protection to wear this clothing.” *? 

Though the decision in the House of Lords was on technical 
grounds perfectly reconcilable with the previous decisions, it was 
clearly irreconcilable with their trend and has the effect of suggest- 
ing a lower standard of care owed to workmen once out of their 
period of trainee-ship. It emphasises that management must be 
equipment-minded rather than safety-minded in this class of case, 
and the experienced workman must look after himself or take all the 
consequences. 

Lord Denning, it may finally be_noted, though reluctant to allow 
that the employer need not urge or advise his skilled men to use 
protective equipment,’? found fully in the employers’ favour on the 
ground of causation: ** Even if it had been the duty of the employers 
to urge this workman to wear spats, I do not think their omission 
should be taken to be one of the causes of the accident. It is often 
said that a person who omits to do his duty ‘ cannot be heard to 
say ’ that it would have made no difference even if he had done it: 
see Roberts v. Dorman Long & Co., Lid.“ But this is an over- 
statement. The judge may infer the omission to be a cause, but he 
is not bound to do so. If, at the end of the day, he thinks that, 
whether the duty was omitted or fulfilled, the result would have 
been the same, he is at liberty to say so. So here, this workman, 
after he recovered from the injury, went back to work and did the 
same as before. He never wore spats. If the warning-given by the 
accident made no difference,. we may safely infer that no advice 
beforehand would have had any effect.” 14 Whatever the justifica- 
tion for this finding of fact in the instant case, the dangers of 
defining the causal nexus in the realm of pure hypothesis and specu- 
lation need not be emphasised. ™ 

In Jenner v. West, the cause of action was a breach of statutory 
duty. The statutory duty was the provision and use, under the 
Building (Safety, Health and Welfare) Regulations, 1948, of 
“ crawling boards,” where work is done on a roof covered with 
fragile materials through which a person is liable to fall more 
than ten feet. The job in question was the removal, repair and 
replacement of a roof gutter at the defendants’ factory. To see 
to the gutter, the corrugated iron sheeting on the roof adjacent 
and -sloping down to the gutter had to be removed and finally put 
yack. Removal of the sheeting exposed and laid bare the beams, 
u O.A., at p. 233. 7 
(2 H.L., at p. 520. 
t3 [1958] 1 W.L.R. 942, 946. 

4 H.L., 521-522. In the C.A. these considerations were related to the 
: question noes contributory negligence to find one-third in Haynes’ favour. 


ee the pertinent observations of Mr. J C. Wood on Nolan v. Dental Manu- 
facturing Co. [1958] 1 W.L.R. 986 in (1959) 22 M.L.R. 211-212. 
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purlins and wooden stretchers and the asbestos ceiling or inner 
skin of the building. The stretchers and asbestos were obviously 
fragile and unsafe to tread on. 

The deceased workman was fifty-three years of age and had 
worked for the defendants for thirty-nine years. He was the leading 
plumber, but not the foreman, of the defendants’ maintenance 
department and very experienced in making minor repairs on roofs 
and repairs to gutters: he was the man to whom the defendants 
turned when work had to be done on roofs. On the evidence, 
however, he had not done a task of these dimensions before. 
Normally, he used boards and ladders on the roof. This time, 
he became impatient before the arrival of ladders, crossed the 
roof by the beams, squatted on the edge of the corrugated iron 
portion of the roof that had not been removed, and in trying tc 
draw the heavy sheeting back into position inadvertently put his 
foot through the asbestos ceiling and fell more than ten feet tc 
his death. 

The employers had scaffold boards (i.e., broad, smooth boards) 
for work on the roofs, but not “ crawling boards ” (t.e., broad 
boards with battens across for a better grip on a sloping roof). 
They were plainly, then, in breach of their statutory duty. But, 
what of the defences of delegation of statutory duty and contribu- 
tory negligence? 

Now, the employers could not delegate to the deceased mar 
performance of their duty to provide crawling boards, but only 
to use them. Since no crawling boards were provided, no questior 
of the delegation of their use could arise. However, the Cour! 
of Appeal did not quite take the point in this way. Pearce L.J. said: 
“ It appears that he was given no instructions or help as to how 
this awkward task should be performed, although he apparently 
knew that, in general, boards should be used on roofs as a matte) 
of practice. There was no evidence that he had been informec 
of the regulations by anybody. It appears that the foreman dic 
not know them. . . . There is no evidence to suggest that the 
defendants ever made any efforts by instruction or otherwise tc 
see that the regulations were communicated to the deceased.” 1 

The learned Lord Justice then went on to indicate obiter the 
requirements of the defence of delegation of statutory duty: ‘* Ir 
each case it is a question of fact whether or not a breach of the 
regulations by an employer through the fault of an employes 
gives rise to any claim by that employee. An employer can defea' 
such a claim if he can say: ‘I am in breach of the regulation: 
because of, and only because of, your default. I, myself, havı 
not failed in any respect (apart from my vicarious default throug 
your wrongful act) and my breach is co-terminous with yours.’ ”’ 1 


16 At pp. 560-561. 
17 At p. 661. 
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Every solicitor and barrister whose practice includes industrial 
injury cases would be well advised to ponder this statement. If 
it indeed represents the view of the defence that the courts may 
now be expected to take, then I would suggest that the Court 
of Appeal’s attempt in Beal v. Gomme ** to neutralise the defence 
in favour of contributory negligence has been undone, and we 
are back to the position of Smith v. Baveystock.’* That is to 
say, employers will have a complete defence to any action for 
breach of statutory duty wherever they are able to show that 
performance of the duty was explained and left to the workman 
plaintiff concerned, at least where he is a man of any skill or 
experience—possibly, even if he is not. 

As to contributory negligence, the dead man was considered 
to be two-thirds to blame. The employers’ responsibility was 
seemingly mitigated by the fact that they did at any rate provide 
scaffold boards, leaving their use to the experienced employee.*° 

The trend towards diminishing employers’ liability and away 
from the idea of collective security in employment accident cases 
now appears sufficiently clear to stimulate an inquiry into the 
soundness of the direction of development. Since much more is 
involved than case law and philosophical arguments for or against 
fault liability, I believe that the time is ripe for a full and repre- 
sentative Committee or Commission to examine the whole question 
of the preventive and remedial aspects of employment accidents, 
including protective industrial legislation, the common Jaw actions 
for damages and the common law defences, employers’ liability 
insurance and the scheme of subsistence benefits under the National 
Insurance Acts. 

C. GRUNFELD. 


Tae DousLe Demise or Horton’s CASE? 


Smith v. Austin Lifts? is an interesting case but one of perhaps 
limited practical value in England, since it deals with the liability 
of an occupier of premises to an invitee prior to the operation of the 
Occupiers’ Liability Act, 1957. The case merits attention, however, 
for several reasons: it 1s of importance to those common law juris- 
dictions where legislation has not affected the liability of occupiers 
‘at common law; it may still be relevant in England in those cases 
where an invitee was injured before January 1, 1958; it illustrates 


18 (1949) 65 T.L.R. 548. 

19 [1945] 1 All E.R. 581. 

20 The final point in Jenner v. West was about the voluntary payments made by 
the employers to the widow. These, it was held, following the rule in Baker 
v. Dalgleish Steam Shipping Co. [1922] 1 K.B. 861, resulted from the mndustnal 
death and were, therefore, to be brought into account in assessing the final 
amount of damages. 

1 [1969] 1 W.L.R. 100; [1959] 1 All H.R. 81. 
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an interesting judicial technique whereby some Law Lords pay lip 
service to a previous House of Lords decision but, in applying it. 
attempt to distinguish the previous case out of existence by imply- 
ing that its ratio decidendi allows future judges a flexibility o! 
decision which had not previously been understood; and it lead: 
one to wonder how the court would tackle the facts of the case hac 
the accident occurred after 1957. 

It will be remembered that at common law the duty of ar 
occupier of premises to an invitee is to ‘f use reasonable care tc 
prevent damage from unusual danger which he knows or ought tc 
know,” ? and that in London Graving Dock v. Horton’ the House 
of Lords held that the invitor’s duty is discharged if the invitee 
has full knowledge, even though the invitee does not agree tc 
accept the risk of injury. In other words, a person will fail in his 
action if he incurred the risk sciens the unusual danger, and it is 
not necessary to prove that he incurred it sctens et volens. The 
decision was subjected to much criticism for it was thought that an 
occupier of premises could always evade any obligation to an invitee 
by merely warning the invitee of the danger and leaving him to fenc 
for himself. It was pointed out that the language used in Horton’: 
case Indicated that knowledge must be sufficient to enable the 
invitee to appreciate the danger* fully but how significant this 
was to be was not realised. 

The first inroad into Horton’s case was made by Denning L.J. in 
Greene v. Chelsea Borough Council,® where he stated that Horton’: 
case had been misunderstood, and continued: ‘* knowledge or notice 
of the danger is only a defence when the plaintiff is free to act on 
that knowledge or notice so as to avoid the danger.’’ Whether this 
is a logical inference from the majority judgments in Horton’s case 
may be doubted, but, if accepted, it certainly modifies some of the 
harshness of the case. 

The second inroad into Horton’s case appears from Smith v. 
Austin Lifts. In this case the plaintiff, an employee of a company 
which maintained and repaired lifts, was sent to overhaul the lift at 
certain premises in which the machine house was on the roof and 
access to it was up a fixed ladder and through double doors, the base 
of which was some 11 feet above roof-level, those doors being secured 
by bolts. He had often been there in the course of his duty and 
knew that the left-hand door was defective because the lower hinge 
was broken. He had reported this to his employers who had 
informed the occupiers four times but the occupiers did not remedy 
it. The last time the plaintiff had been at the premises he could not 


2 Wiles J. in Indermaur v. Dames (1866) L.R. 1 C.P. 274, 287 

8 [1951] A.O. 787. 

4 Per Lord Porter at 748 and 749; Lord Normand at 756. 

5 [1954] 2 All E.R. 818, esp. 325. See a valuable discussion of this case in Street, 
Law of Torts (1955), pp. 201-202. See also Slater v. Clay Cross [1956] 
2 All E.R. 625, 628, per Denning L.J. 
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bolt the defective door nor replace it in position, so he had tied the 
doors together with wire. On his subsequent visit he found the left- 
hand door jammed inside the machine house and the right-hand 
door open. At the top of the ladder he tested the left-hand door for 
‘handhold, grasping it low down. It seemed safe and he grasped it 
higher up to help himself in, but it gave way and he fell, sustaining 
injury. In an action against his employers and the occupiers the 
trial judge held them both liable in the proportions of 20 per cent. 
and 80 per cent. respectively. The Court of Appeal held they were 
not-liable. 

It was held by the House of Lords that the occupiers were liable 
to the plaintiff as invitee, although he knew that the doors were 
defective. Three judges * were prepared to accept an inference of 
fact that the change in the condition of the doors was by the 
occupiers or their servant, and thus the plaintiff did not fully appre- 
ciate the risk created by them by the changed condition. This is 
perfectly consistent with Horton’s case. There was not sufficient 
knowledge to bar the plaintiff from recovering. Indeed, Viscount 
Simonds stated that had there been no change of circumstances 
Horton’s case would have been fatal to the plaintiff’s claim.” The 
judgments of Lord Reid (who was one of the dissenting judges in 
Horton’s case) and Lord Denning are, however, more interesting. 
Both judges were unable to draw the inference that the occupiers 
or their servant changed the condition of the doors. Nevertheless, 
the occupiers were liable because, although the plaintiff knew that 
there was a danger, he did not fully appreciate the extent of it. 
Whether or not the plaintiff has a full appreciation of the nature and 
extent of the danger is not an objective test by reference to what a 
reasonable man would appreciate, but is completely subjective. If 
the plaintiff was in any way mistaken about the danger, so that the 
state of affairs was in fact more dangerous than he thought (although 
a reasonable man would have realised the full danger) the plaintiff 
may still recover.® 

If this approach is accepted, does it not give a court power to 
pay lip-service to, but yet effectively ignore, the rule in HWorton’s 
case? Cannot a judge find as a fact that the plaintiff knew of the 
danger and appreciated it but, to use Lord Reid’s words,’ “his 
appreciation of the danger fell a good deal short of what is 
required ’’?*° Once again judicial technique has produced a volte- 
face. Even though Horton’s case decides that sciens et volens of 
the danger is no longer required to defeat a plaintiff’s claim, sciens 

of itself is not sufficient unless it amounts to something approaching 


6 Viscount Simonds, Lord Morton and Lord Somervell. 
T [1959] 1 W.L.R. 100 at 104. 
8 Per Lord Reid at p. 118, Lord Denning at p. 116; cf. Lord Somervell at 
p. 118 who appears to believe that the test is objective. 
9 
p. 118. 
10 Bee Mace v. Green and Silley Weir, Lid. [1959] 2 W.L.R. 504 at 510. 
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sciens et volens. Where the distinction lies is difficult to see,*’ and 
thus the judge is given almost a free hand. 

Now that the Occupiers’ Liability Act, 1957, is in force, how is 
Horton’s case affected by it? It is widely canvassed that Horton’s 
case is no longer law.** The Act provides that the occupier of 
premises owes to his visitors the ‘‘ common duty of care,” and that 
“ where damage is caused to a visitor by a danger of which he had 
been warned by the occupier, the warning is not to be treated with- 
out more as absolving the occupier from liability, unless in all the 
circumstances it was enough to enable the visitor to be reasonably 
safe.1* The Act does not refer specifically to a case where the 
visitor is not warned by the occupier but knows of the danger, as in 
Horton’s case itself. It may well be that the interpretation placed 
upon Horton’s case by Lords Denning and Reid in Smith v. Austin 
Lifts equates the old common law position with the present law after 
the Act. The old common law duty owed by an occupier of premises 
to his invitee is similar to his present common duty of care to his 
visitors. However distasteful it may be, it is possible for a court to 
apply the reasoning of Horton’s case to determine that a plaintiff 
will fail when although sciens of the danger he is not volens (except 
in the case where the sciens arose from a warning by the occu- 
pier).** If that is so, then the attitude of Lords Reid and Denning 
in Smith v. Austin Lifts may be relevant in future actions. 

Although the Occupiers’ Liability Act is stated to be progressive 
in stressing, for example, that a warning is not to be treated without 
more as absolving the occupier from liability, one may well wonder 
what effect this progressive trend has when in the same section of 
the Act?® the decision in Ashdown v. Williams '* is apparently 
perpetuated. In Smith v. Austin Lifts if there had been a notice 
near the machine house clearly warning persons of all dangers, that 
notice would not necessarily have been sufficient to allow an occu- 
pier to evade his duty, but if, in the same notice, the occupier had 
also clearly excluded all liability for negligence, that would have 
been an end of the matter, whether the accident occurred before or 
after the Act. 

The other aspect of Smith v. Austin Lifts is also interesting but 
must be treated more briefly. The House of Lords (Lord Reid dis- 
senting) held that the plaintiff’s employers were also liable since they 
failed in their duty to ensure that the third party’s premises were 


11 The examples given in the Ocoupiers’ Liability Report, Cmd. 9805, at p. 18, 
and by Lord Denning in the present case at p. 116, do not assist in under- 
standing the distinction. 

12 ¢.9., Payne (1958) 21 M.L.R. 859, 882. 

13 s, 2 (4) (a). 

14 Cf. the development of the lability of a negligent manufacturer of defective 
goods to the ultimate consumer since Donoghue v. Stevenson [1982] A.C. 562. 

15 g, 2 (1) by the use of the words ** or otherwise.”’ 

16 [1957] 1 Q.B. 409, C.A. 
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reasonably safe for the plaintiff.” Their Lordships expressed diffi- 
culty in deciding this point, but the majority were not prepared to 
disagree with the trial judge’s finding that the employers should, in 
the circumstances, have exercised greater supervision.** Although 
agreeing with the majority Viscount Simonds stated: ‘‘ I deprecate 
any tendency to treat the relation of employer and skilled workman 
as equivalent to that of a nurse and imbecile child.’’ No doubt this 
utterance will be repeated in the courts for many years to come. 


GERALD DWORKIN. 


ESTATE AGENTS’ AUTHORITY 


AN important issue as to the extent of an estate agent’s authority 
came before the Court of Appeal in Ryan v. Pilkington.* The 
owner of leasehold property instructed the first defendant, an 
estate agent, to find a purchaser. The plaintiff made an offer 
which was accepted ‘subject to contract,” so that at that stage 
neither party was bound,” and paid the agent £200 by way of 
deposit. The vendor then decided not to sell and broke off 
negotiations; the plaintiff was therefore entitled to the return of 
his deposit.® 

The estate agent failed to return the deposit to the plaintiff, 
who eventually sued the agent for the money, said to have been 
deposited with him as a stakeholder. The agent pleaded that 
he had received the money as agent for the vendor and was not 
personally liable, and the plaintiff accordingly joined the vendor 
as second defendant. The county court judge accepted the estate 
agent’s argument and dismissed the claim against him, but gave 
judgment for the plaintiff against the vendor. The vendor appealed. 

There was no merit in the estate agent’s position, for it was 
never suggested that he had accounted for the money to the vendor, 
and at the date of the trial he was serving a three-year sentence 
for fraudulently converting deposits in circumstances similar to 
those in issue.‘ But he was also bankrupt, and the real issue was: 
who had been defrauded by the agent, the vendor or the purchaser ? 
The Court of Appeal held that the loss must fall on the vendor, 
and dismissed his appeal. 


17 Lord Denning, on this point, again referring to Horton's case, repeated his 
view that had Horton sued his employers he would almost certainly have 
succeeded. 

18 Cf, Mace v. Green and Silley Weir, Ltd., supra. 

[1959] 1 W.L.R. 408; [1959] 1 All E.R. 689, C.A. (Hodson, Morris and 

Willmer L.JJ.). 

Winn v. Bull (1877) 7 Ch.D. 29, Ch.D.; Von Hatzfeldt-Wildenburg V. Alez- 

ander [1912] 1 Ch. 284, Ch.D.; Rossdale v. Denny [1921] 1 Ch. 57, C.A.; 

Coope V. Ridout [1991] 1 Ch. 291, C.A. 

Chillingworth v. Esche [1924] 1 Ch. 97, C.A. 

See R. v. Pilkington (1958) 42 Cr.App.R. 238, 0.C.A. 
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The sole question for determination was whether the estate 
agent received the deposit as agent for the vendor. He had cer- 
tainly signed the receipt for the deposit “ as agent for [the vendor ],”? 
but the vendor denied that the estate agent had authority to receive 
any deposit otherwise than as stakeholder. He had, he claimed, 
merely instructed the agent to find a purchaser, and that did not 
give the agent any authority to receive a deposit as his agent. 

There appear to have been only two other reported cases con- 
cerning the position of a deposit paid to an estate agent before any 
contract is entered into: both dealt with the agent’s liability, and 
both involved the same estate agent as the instant case. 

In Brodard v. Pilkington® the agent gave a receipt for the 
deposit which did not describe the capacity in which he received 
it. When the vendor broke off negotiations, the purchaser asked 
for the return of the money and the agent wrote a letter promising 
to repay it. The purchaser obtained summary judgment against 
the agent under R.S.C., Ord. 14, and the agent appealed to the 
Court of Appeal for leave to defend the action on the ground that 
he had received the money as agent for the vendor. The appeal 
was dismissed, as the agent’s letter promising repayment was treated 
as an admission that he had received the deposit as stakeholder 
and was personally liable, but Denning L.J. added that “in the 
ordinary way an estate agent receiving a deposit does receive it as 
stakeholder unless the contrary is said.” This interlocutory appeal 
is, however, only shortly reported, and it is not clear how much 
argument was devoted to the usual practice of estate agents. 
Hodson L.J., who sat with Denning L.J. in Brodard v. Pilkington, 
presided at the hearing of Ryan v. Pilkington and explained that 
the earlier case turned on the agent’s letter. As to the remark 
quoted, he commented: ‘‘ I do not think it was in any way necessary 
for the decision of the case.” 

R. v. Pilkington ° was not referred to in the instant case. The 
estate agent was convicted on charges that he had fraudulently 
converted deposits paid to him by would-be purchasers, and ap- 
pealed on the technical point that he had in fact defrauded the 
vendors, not the purchasers. ‘It is not pretended,” said Lord 
Goddard C.J.,” “that the appellant was not carrying on one of 
those fraudulent businesses of taking deposits from people who 
want to buy or obtain houses and putting the money into his own 
pocket, so that when the depositors asked for the money back it 
was not forthcoming. ... The only point that was made in the 
court below and in this court was that the wrong person has been 
named in the indictment as the person defrauded.” The question 
of the capacity in which the agent received the money was treated 


5 (1953) 161 E.G. 486, O.A. Also reported [1958] O.P.L. 275. 
© (1958) 42 Cr.App.R. 288, 0.C.A. (Lord Goddard O.J., Slade and Devlin JJ.). 
T 42 Cr.App.R. at p. 284. 
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as a question of fact, but the views of the Court of Criminal Appeal 
were made plain by Lord Goddard when he said: ‘* The learned 
Recorder directed the jury that it was for them to decide what 
was the true nature of the transaction. He did not go on, as he 
might have done, to say that the inference was irresistible that the 
appellant was receiving the money as stakeholder. . . . When [the 
persons named in the indictment] paid their money to the appellant 
and said: ‘ We are willing to negotiate and we give you some money 
as proof of our willingness to negotiate,’ they meant that, if no 
contract was concluded, they were to have their money back. Who 
else was to have it? The vendor would have no right to the money. 
The offer had been made to the vendor that, subject to a formal 
contract being signed, the house would be bought. There was no 
engagement on either side and the money had to be refunded. 
Instead of that the appellant kept the money, and, when the de- 
positors asked for their money back, they did not get it.” ° 

An important difference between Ryan v. Pilkington and the 
two earlier cases lay in the terms of the receipt given by the agent, 
which in the latest case clearly stated that he had received the money 
as agent for the vendor. As Willmer L.J. pointed out, this made it 
impossible for the vendor to allege that the estate agent had 
received the money as stakeholder, for ‘“‘that would involve a 
finding that he was acting as agent for both parties, i.e., that both 
the vendor and the prospective purchaser had authorised him to 
receive this sum of money. But any suggestion that authority was 
given by the prospective purchaser to the estate agent to hold 
money on his behalf seems to me to break down on the terms of 
the receipt which he accepted from the estate agent.” ° 

Although that disposes of the ‘‘ stakeholder” possibility, it 
does not dispose of the question whether the vendor is bound by the 
terms of the receipt given by the estate agent without express 
authority. The three judgments in the Court of Appeal use the 
words ‘‘implied authority,” ‘apparent authority °” and “ osten- 
sible authority ” indiscriminately, but it seems clear that, despite 
the absence of evidence concerning the practice of estate agents,*° 
the basis of the decision is that the receipt of a deposit is reasonably 
incidental to the introduction of a prospective purchaser. In the 
absence of evidence concerning the usual practice, however, it is 
difficult to see the justification for the observation of Willmer L.J. 
that ‘‘the question . . . is, what would a reasonable man in the 
prospective purchaser’s position think when the estate agent 


8 Ibid., p. 285. 

* The vendor’s argument itself back-fired: ‘*... if it can be inferred that it 
would be within the scope of the authority of the estate agent to accept money 
as stakeholder, t.e., that he is in a position to take money as agent for both, 
I cannot see why in principle it should be outside the scope of that same 
authority to take money as agent for his vendor alone . . .’"—per Hodson L J. 

10 See per Hodson L.J. [1959] 1 All E.R. at p. 692. Perhaps this is why the 
term ‘‘ usual authority ” was not used. 
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appointed by the vendor asks him in the course of the negotiations 
for a deposit? Surely any reasonable man in such a position would 
assume it was within the scope of the agent’s authority to receive it 
on behalf of the principal, all the more so when the agent furnishes 
him with a receipt signed by himself as agent for the named 
principal.” No reasonable man would be justified in such an 
assumption if estate agents never in fact demanded deposits from 
would-be purchasers, so that the basis for this line of thought is no 
doubt to be found in the taking of judicial notice by the court of 
the undoubted practice of estate agents. 

The facility with which the Court of Appeal has found that it is 
within the usual authority of an estate agent to receive a deposit 
before a binding contract is entered into may be compared with 
the courts’ searching examination of the authority of a solicitor 
to receive the purchase money on the sale of property; there it 
was held that, despite the prevalence of such a practice, an express 
authority must be shown.” 

The result of Ryan v. Pilkington may be a change in the 
practice of the black sheep in the estate agents’ profession. If he 
takes a deposit as stakeholder, subject to contract, then he acts as 
agent for both parties, and if he fails to return the money to the 
purchaser on demand he may be sued by the purchaser. If he fails 
to describe the capacity in which he takes the deposit, he may 
perhaps be held to be a stakeholder,’? though the position is far 
from clear. But if he takes it as agent for the vendor, he cannot 
be sued by the purchaser,** and he may therefore gain more time 
if he permits the purchaser to sue the vendor and waits for the 
vendor to bring him in on a third-party notice.™ 

The case draws attention once again to the risks arising out of 
the absence of compulsory regulation of estate agents. In the 
present state of the law, anyone can open shop as an estate agent 
and, with luck, lay his hands on sizable sums of money paid to him 
as deposits. He can pay the money into his own bank account 
and draw on it for his own purposes, relying on future deposits in 
order to pay the money over to the vendor on completion of the 
sale weeks later.™ There is, indeed, nothing to stop Mr. Pilkington 
himself, after completing his two years in prison, from opening his 


11 Viney v. Chaplin (1858) 2 De G. & J. 468, O.A. in Ch., followed in Ez p. 
Swinbanks, re Shanks (1879) 11 Ch.D. 525, C.A., resulting in a change in 
the law in the Conveyancing Act, 1881, s. 56; see now Law of Property Act, 
1925, s. 69. 

12 As shown above, this is the assumption underlying Brodard v. Pilkington 
and R. v. Pilkington. 

13 Ryan v. Pilkington, m the county court; the claim against the bankrupt agent 
was not pursued in the Court of Appeal: per Hodson L.J. 

14 The risk of loss of the deposit both before and after exchange of contracts is 

dealt with by D. Macintyre, ‘* Loss of the Deposit ° (1958) 22 Conv. 258. 

Compare the Solicitors’ Accounts Rules, 1945, requiring a solicitor to pay all 

clients’ money into a separate client account, a practice voluntarily adopted 

by the more reputable estate agent. 
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business once again.** Statutory control of the profession is long 
overdue, but until that comes the prudent purchaser will refuse 
to pay any deposit to an agent, offering instead to pay the money 
to the vendor’s solicitor as stakeholder as a token that he means 
business. 


AUBREY L. DIAMOND. 


16 Tf it can be proved that the agent has made use of the money, he ıs liable to 
_ pay interest on it: Rogers v. Boehm (1798) 2 Esp. 702; Harrington v. Hoggart 
- (1880) 1 B. & Ad. 577, per Lord Tenterden O.J., at p. 586. 
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ADMINISTRATION OF JUSTICE IN Norway. A Brief Summary. 


Edited by the Royal Norwegian Ministry of Justice. [Oslo. 
1957. 145 pp. To be obtained from the Royal Norwegian 
Embassy, London. 5s.] 


Das ZIvILPROZESSRECHT FINNLANDS. By Tauno Tirkkonen. Pub- 
likationen des Finnischen Juristenvereins. Serie D No. 8. 
[ Helsinki. 1958. (Obtainable from the Akateeminen Kirja- 
kauppa. Helsinki.) xiv and 108 pp. 1,200 Finn.Mks.] 


Crviz LITIGATION IN Turkey. By Detmar KAARLEN, Professor of 
Law, New York University and ILHAN ArsEL, Lecturer, Faculty 
of Law, Ankara University. Joint Publication Series No. 7 of 
the Legal Research Institute, Faculty of Law, University of 
Ankara and the New York University Graduate School 
of Public Administration and Social Services. [Ankara: Ajans- 
Türk Press 1957. xii and 279 pp. 20 T.L.] 


Tumese three works, all devoted to the law of procedure, published at about 
the same time in countries as diverse as Norway, Finland and Turkey are all 
primarily intended to serve the purpose of introducing foreign lawyers to 
the procedural law and the constitution of the courts of the country with which 
they deal. They show that legal writers are now gradually becoming aware 
of the pressing need within the Western world for a better mutual under- 
standing in the field of procedure. Only those totally unacquainted with 
recent developments affecting the practice of private international law 
can still hold the view that comparative jurisprudence in the field of 
procedure is a matter for a few academic lawyers. It is, in fact, probably 
of greater practical importance than the manifold endeavours in comparative 
substantive law, to which so much energy is now being devoted. After all, 
the first question which any practitioner confronted with an international 
difficulty experienced by a client will ask himself must necessarily be 
procedural: which court has jurisdiction? Once it has been ascertained that 
jurisdiction is vested in a foreign court, he will be compelled to investigate 
how the foreign courts work, on what conditions non-residents or foreigners 
can sue there, what rules of evidence are applied, etc. It is an undoubted rule 
of substantive law everywhere, that he who purchases goods in a shop must 
pay the price agreed with the shopkeeper. But procedural differences may 
result in a lawsuit based on these same facts being won in one country 
and lost in another. Professor Karlen and Dr. Arsel deal with a hypothetical 
case of jewellery sold on credit in a shop. They come to the conclusion 
that on the same facts and on practically the same substantive law the shop- 
keeper in Turkey might go to jail, while in the U.S.A. he would recover his 
debt plus the costs of the action. 

The three works,—all of which are of a high standard,—are illustrative of 
different approaches to the problem of acquainting lawyers from one country 
with the procedure of another. The Norwegian work was originally written 
in the Norwegian language in response to inquiries from foreign lawyers 
visiting Norway and wishing to know how justice is administered there. It 
was therefore mainly aimed at lawyers from other Scandinavian countries, 
possessing the inquisitive minds of intelligent travellers. The Ministry felt 
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the need for publishing an English version of this work and the present 
brochure, prepared by Judge Rynning of the Court of Appeals of Oslo, is the 
result. It ig a most interesting work, which has fortunately retained enough 
of the character of a lawyer-traveller’s guide book to constitute in part very 
fascinating reading. Norwegian procedure is in many ways nearer to English 
procedure than that of any other European country. The rule of oral hearing 
has retained a great deal of its force. Witnesses are examined and cross- 
examined by attorneys and not—as everywhere else—by the judge. It is noted, 
however, that “ the examination will be conducted along less aggressive lines 
than in the Criminal Courts of some foreign countries,” the presiding judge 
being entrusted with ensuring that the witness will “ throughout the examina- 
tion enjoy a rather potent protection by the court” (p. 145). A particularly 
valuable feature of the work—alas, all too rare in books on the constitution 
and procedure of the courts—is the reproduction of a number of most interest- 
ing photographs, showing court buildings and courts at work. Any county 
court judge perusing the work will feel envious of the stately mansions which 
his Norwegian colleagues enjoy at a cheap rent payable to the Norwegian 
Treasury. These buildings in a separate wing provide rooms for the court 
and its offices (see at p. 114). On comparing his own salary to that of his 
Norwegian brother (see p. 118) he might, however, feel a little more reconciled 
to the duties of his circuit, though perhaps our income tax system might 
deprive him of a great deal of the advantage that he would seem to enjoy in this 
respect. The book includes a brief summary of the basic principles of 
Norwegian criminal law. It is probably impossible for any lawyer with any 
interest in his craft to invest 5s. better than by acquiring this interesting 
booklet. 

Professor Tirkkonen’s work being addressed to lawyers from the German- 
speaking countries is necessarily of an entirely different type. It is in contents 
and form a small-size, scholarly and lucid treatise on civil procedure, following 
the arrangement, the conceptions and the terminology to which German lawyers 
in particular have become used. It is a great merit of the German and Italian 
schools of civil’ procedure to have elaborated a most convenient system 
describing and analysing the procedure of the courts. This system—tlike the 
principles of grammar—is readily applicable to any law of procedure and can 
thus serve as a most efficient means of mutual understanding between lawyers 
from different countries. Anybody doubting the practical usefulness of the 
academic theory of which this system is the result, should look at the mass of 
information which Professor Tirkkonen by applying this method could 
compress into his small book without in any way rendering it either difficult 
or unattractive reading. That Finnish law has been strongly influenced by the 
German theory and practice of procedure is obvious from this work. One of 
the resulting drawbacks is that proceedings have become largely written. 
Finnish courts refuse on principle to enforce foreign judgments, though foreign 
judgments in status matters are in certain cases recognised (p. 54). This 
work—unlike the Norwegian book—is not an official publication. A beneficial 
consequence of this is that Professor Tirkkonen was able to criticise freely a 
number of aspects of his legal system, though his criticism remains well within 
the confines of the German-Italian school of procedure. ‘The learned author 
expresses no doubt on the justice and efficiency of a system of procedure which 
has entrusted a dominating, and in fact a domineering, position to the court 
without at the same time ensuring the highest possible quality of the bench. 

Any Continental system of procedure can easily be described in the terms 
and conceptions of every other Continental system. No convincing attempt 
has as yet been made to describe English or American procedure in the terms 
and conceptions of Continental law. But there cannot now any longer be any 
doubt that it is possible to state a Continental system in the manner in which 
it is (or should be) usual to state the law of procedure in an English or 
American court. This has been fully demonstrated by Professor Karlen and 
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Dr. Arsel’s work which—though printed in a very modest manner and pre- 
sented with an equally modest preface—constitutes in fact one of the most 
important recent contributions to the theory and practice of procedure—both 
internal and comparative. Following the Anglo-American approach the 
learned authors’ method is dynamic rather than static: they do not, as do 
their Continental colleagues, aspire in the first instance to describe the courts 
and their work and only incidentally how the parties must act before them. 
They explain how one commences an action, how one states one’s claim or 
defends oneself against the claim of the plaintiff, how one prepares for, and 
conducts, the trial and only finally how the court renders its judgment. All 
this explanation is given in a twofold manner: we hear how it is done in 
Turkey as well as in the U.S.A. That the information supplied by the authors 
on the law of the U.S.A. could not be equally elaborate as that on Turkish 
procedure is obvious to anybody who reflects on the fact that there are now 
49 different laws of civil procedure in force in the U.S.A. The comparison 
offered by the authors is never a mere mechanical juxtaposition of bare legal 
rules. We are told how the statutory or judge-made rules work in practice, to 
which extent they are honoured in the breach more than by obedience and where 
differences on details between them have their bases in fundamental ideological 
or cultural divergencies or in mere technical grounds. Last but not least the 
learned authors have systematically considered chapter for chapter what each 
country could learn from the other and submitted detailed recommendations. 

It is impossible to read through this most instructive work, written with 
great practical understanding and unfailing clarity, without being kept spell- 
bound by the mass of new insights which the authors have arrived at and by 
the way in which they have stated them. Thus, to give a few examples only, 
the difference between the American and the Turkish idea of the trial and the 
manner in which each of the different conceptions necessitates delay at different 
stages of the proceedings which should and could to some extent be avoided 
(see pp. 59 et seq.) is explained in detail. The myth that there was no 
Continental law of evidence ig exposed (pp. 88 et seq.) and replaced by a 
careful comparison of the entirely different purposes which the Continental and 
the American rules of evidence are trylng to serve. The Turkish career 
judictary is compared to the American judicial set-up (pp. 73 et seg.). Two 
hypothetical cases are followed up in both systems of procedure (pp. 107 
et seq. and 142 et seg.). They provide a colourful illustration of the authors’ 
explanations. 

Well over one-third of the book is filled by a translation of the Turkish 
Code of Civil Procedure and of the famous Turkish Law on Judges of 1984. 
Some parts of this law make very strange reading for non-Turkish lawyers. 
Judges are divided into no less than ten degrees and three grades, only those 
of the seventh degree of the third grade and upwards enjoying some modicum 
of independence. The Court of Cassation when reviewing judgments of 
inferior courts rates each decision according to the judicial ability shown in 
it. Article 85 of the statute provides La. 

“ The ratings shall be ‘ very good,’ ‘average’ or ‘poor.’ The following 
matters shall be taken into consideration: the reasoning expressed in the 
judgment, analysis of facts, delay, compliance with orderly procedure and 
comprehension of issues. Affirmation or reversal of the judgment shall 
not necessarily affect the rating .... Every six months such ratings shall 
be compiled by the Ministry of Justice and placed in the personal files of 
the individuals concerned.” 


As the Court of Cassation deals with no less than some 150,000 cases per year, 
supervision of the inferior courts in this manner can probably be pretty 
effective. One cannot, however, be too much surprised that in the circum 
stances it is not easy to find aspirants for the judicial career in Turkey. 
Obviously the task of sitting on the inferior courts is no easy one: these courts 
possess no libraries, no reports of the decisions of the Court of Cassation are 
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published and—according to our learned authors—the attorneys leave the bulk 
of the work to the judiciary. The Court of Cassation on the other hand will, 
no doubt, find its own position of critic of the rest of the judiciary strengthened 
by the fact that in general it will not state the reasons which have induced it 
to either affirm or reverse a verdict of a lower court. 

This work is part of a serles of Turkish-American studies in law. Its 
practical and theoretical value is such that one must hope that means and ways 
will be found to extend the application of the method applied here to other 
countries. If a Maecenas could be found to support a series of similar studies, 
comparing English law in a practical and critical manner point for point to 
that of one or several Continental countries, a service could be rendered to 
the cause of both legal practice and legal science the importance of which 
could hardly be overstressed. 

E. J. Corn. 


Jous Punror Curran: His Lire ano Trmes. By Lesum Hate. 
[London: Jonathan Cape. 1958. 287 pp. (with Index). 25s. 
net. | 


Tria is a very readable book, the main interest of which lies in the political 
rather than the legal field and in the personalities who dominated the Irish 
scene in the critical period between 1750, the date of Curran’s birth, and 1800 
when he was at the height of his powers. Mr. Hale who has a lively, if rather 
journalistic, style is obviously more concerned with the struggle for Irish 
freedom than with his hero’s legal career. Yet there is a great deal in the 
book of surpassing interest to lawyers, and the character of Curran ag a man 
and a lawyer while drawn sympathetically enough is certainly not painted in 
the high colours of flattery. And the fight in which Curran engaged was in 
fact conducted largely in the courts of law where of course the great advocate 
was a dominating figure. The political history of this period in Ireland is 
therefore deeply tinged with a legal colouring so that Curran is much more in 
the picture than he would have been had the contest been purely Parliamentary, 
for he shone less brilliantly at College Green than in the Four Courts. 

John Philpot Curran was the son of the steward of an Irish landowner. He 
was content to describe himself as of peasant origin and his career bears 
witness to the fact that the practice of the law was in Ireland very much a 
career open to the talented, as indeed in other parts of the United Kingdom, 
during the eighteenth century. He is, I suppose, principally remembered by 
modern lawyers because of his numerous witty exchanges with the judges and 
for his reputation as an advocate of the highest ability, rivalled only in his 
own time by Erskine. 

Yet although he devoted his life to the practice of the law Curran seems 
to have been more passionately concerned with the freedom of his native 
country than with legal advancement. He came into public life at the time 
when the star of Henry Flood was beginning to pale before that of Grattan, 
with whom he was closely identified during the whole of his political career. 
These statesmen, who belonged to the Protestant ascendancy, were mostly 
of English stock, were loyal to the British connection and would have been 
content with quite moderate meagures of reform. Curran never abandoned 
this position and his loyalty was accepted at the Castle even when he was in 
the worst odour there. Yet his greatest work as an advocate was accomplished 
in the defence—generally unsuccessful—of the extremists whose impatience 
led them into treasonable correspondence with the French Government. Many 
of these were his personal friends, and in one case, that of Robert Emmet, the 
suitor of his daughter and the intimate friend of his son. Many of his greatest 
forensic efforts were generated therefore by emotions which far transcended 
an advocate’s normal enthusiasm for his work. 
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From 1794 when that extraordinary figure Parson Jackson arrived in 
Dublin as the emissary of the French revolutionaries until 1808 when Robert 
Emmet was executed Curran lived through a period of extreme emotional 
tension. The mass of the Protestant population began to feel themselves a 
beleaguered garrison and their representatives in Dublin Castle struck out 
blindly in all directions. Civil liberties ceased to exist, evidence was fabricated, 
juries were packed, and many who it should have been obvious were perfectly 
innocent were brought to the gallows. Indeed this is one of the most discredit- 
able episodes in English history, for although this régime of judicial lawlessness 
was carried through for the most part by Irishmen, many of them of English 
origin no doubt, the government in London was perfectly well aware of what 
was going on and must accept a major share of the responsibility. 

Here and there the gloom of this terrible period is relieved by the careers 
of men like Arthur Wolfe, the law officer, who kept their heads clear and their 
hearts warm, and who tried to administer the law fairly in tlmes of panic, 
tempering justice with mercy as far as was humanly possible. Wolfe was one 
of Curran’s greatest friends and his murder during the senseless Emmet rising 
shortly after his elevation to the bench as Lord Kilwarden is one of the many 
tragic episodes of this period. It has so often happened in Irish history that 
the most upright and best affected were killed or forced into exile by the 
“ patriots.” 

But the Emmet rising had an even more terrible sequence for poor Curran. 
His daughter and possibly his son were sufficiently implicated for the Castle to 
be able to give him the option between returning his briefs for the defence of 
several of those who were put on trial, and seeing his dear ones in the dock. 
He not unnaturally chose the former, and who should blame him, though some 
of the seagreen “patriots” have in fact done so. There is subject-matter for 
a fine tragic play here, as indeed there is in many an episode in Irish history 
were the dramatist forthcoming. 

One of the strangest actors in these events is Leanord MacNally, whose 
career bears witness to the difficulties which beset the average decent man 
who tries to play his part on the side of freedom in a revolutionary period 
but has not the character and will-power to make the sacrifice of his life in the 
cause. MacNally, a barrister like so many of these Irish rebels, got himself 
sufficiently mixed up with Parson Jackson to give the Castle material on which 
they could offer him the alternative of the dock or acting as a spy on his 
comrades. His courage failed and as Mr. Hale says “ he lived on, a patriot by 
day, an informer by night.” As an advocate he assisted Curran with the 
defence in many of these cases, for others he acted alone. He appears to have 
defended his clients honestly and with ability while reporting to the Castle 
all that he learned from them. One of these, Connor, a schoolmaster, who like 
so many of the others was condemned to death, was offered a respite if he 
would betray hig friends, but courageously refused to do so. When reminded 
of his children he sturdily replied, “He who feeds the ravens will care for 
them.” The irony of the situation in which MacNally found himself when 
reporting this conversation does not need to be underlined. 

It is pleasant to think that having spent his best years in the hot and 
thundery weather of the revolutionary period Curran emerged unembittered 
to enjoy something of an Indian summer. In 1806 his political friends came 
into power in England. They did not behave generously to the Irish Whigs 
and for some time Curran received no preferment. The climate was milder 
however and shortly afterwards he became Master of the Rolls in Ireland. 

This was not regarded as much of a plum at the time and Curran would 
probably have refused it had his health been sufficiently robust for him to keep 
up his practice at the Bar. He seems to have been a just if not a very learned 
judge, but his tenure of the position hardly added to his fame and in 1818 
saddened by the death of his son and himself debilitated by the exertions of 
his earlier career he went into retirement, Nevertheless he was for several 
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more years a popular and respected figure in intellectual London society and 
on terms of friendship with Horne Tooke, Byron, Mackintosh and other 
prominent Whigs, dying in 1817. 

It cannot be said that for a man of his gifts Curran left much in the way 
of a permanent mark upon his age—what advocate does? Yet the courage, 
devotion and ability which he brought to the defence of many deeply wronged 
compatriots must have remained a memory and an inspiration to many who 
carried on the struggle in the nineteenth century. 

C. 


FAULT IN THE FORMATION OF CONTRACT IN Roman Law AND SCOTS 
Law. By PETER STEIN, M.A., LL.B., PH.D., Professor of Juris- 
prudence in the University of Aberdeen. [Edinburgh: Oliver 
and Boyd. 1958. 216 pp. 20s. net.] 


Turis is an interesting and important work, which appears at an opportune 
moment. It is not too much to say that the study of Roman Law in this 
country is today at a cross-roads. In many of our universities Roman Law is 
now taught only at an elementary level in the first year. So taught it serves 
as a useful introduction to legal concepts and enables a legal system to be 
seen as a whole at an early stage. But this is not the only purpose which the 
study of Roman Law can serve, nor is it a method calculated to produce new 
generations of Romanists, capable of making individual contributions to our 
knowledge of Roman Law, which are needed if we are not to slide into the 
regurgitation of second-hand knowledge. Professor Stein’s work is to be 
welcomed therefore not merely for its intrinsic merits but for its timely 
reminder of how much the study of Roman Law still has to offer. 

The greater part of the book—some four-fifths—is devoted to an examina- 
tion of the effect in Roman Law of misrepresentation or non-disclosure in the 
formation of a contract. Basically there are two questions here: first, in 
what circumstances does the wronged party have a remedy; second, what is 
that remedy? To take the second first, Heldrich—the only previous author of 
a systematic study on this topic—argued that for classical law the remedy was 
delictual, usually by the actio de dolo and that references to the contractual 
actions were the work of the compilers. Professor Stein meets this contention 
head-on; for him the remedy was already in classical law the contractual 
action. Indeed he maintains this view even in the case of a void sale, where 
there is no contract. It is generally agreed that where a seller knowingly sells 
to an ignorant buyer res sacra or religiosa the price, if paid, could be recovered 
by condictio and that the buyer also has an action for his loss. But what 
action? There is no text in favour of the actio de dolo but D 11-7-8-1 appears 
to give an actio in factum and D 18-I-62-1 appears to give an actio ex empto. 
Since both texts betray signs of interference, controversy has naturally been 
rife It would be unrealistic to imagine that Professor Stein’s work will silence 
this, but he produces attractive arguments to suggest that D 11-7-8-1 did not 
originally deal with the relationship of buyer and seller, but rather with an 
action by the holder of the jus inferendi against the seller in respect of the 
violation of the grave. 

Perhaps of wider interest is Professor Stein’s analysis of the circumstances 
in which a remedy was available. Each contract is considered separately but 
though there is much of interest about the other contracts, sale is inevitably 
dominant. The three chapters in which the liability for misrepresentation and 
non-disclosure in sale are considered are the best in the book, and contain 
much provocative material. It is argued that the seller of land was liable by 
the end of the Republic for non-disclosure of legal defects of which he knew 
and the buyer was ignorant and that this continued to be the limit of his 
lability throughout the classical period. In the case of movables the jurists 
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used the actio ex empto to supplement the Aedilician Edict where the seller 
was fraudulent. But not all defects had to be disclosed. The tests offered 
by previous writers to delimit the defects to be disclosed come under heavy 
fire as too wide and imprecise. There was no tendency to protect the impro- 
vident buyer and the definition of the defects which must be disclosed was only 
slowly and casuistically worked out. In the case of misrepresentation, a 
distinction, attributed to Julian, is drawn between misrepresentation as to 
materia, which avoids the contract, and as to qualities which leads only to 
damages, which will usually be greater if the misrepresentation is fraudulent. 

Professor Stein’s treatment consists of the citation and critical considera- 
tion, often at great length, of the relevant texts. It must be confessed that 
this method does not always make for easy reading but the author’s command 
both of the Digest texts and the secondary authorities is such as almost to 
disarm criticism. Sometimes, however, one is left not quite convinced. In 
D 19-1-18-5 Professor Stein reads “vilicus” instead of the more usual 
“ Bellicus”; if we assume the vilicus to be free, this makes a more plausible 
story but a vilicus would more usually be a slave and there is nothing inher- 
ently impossible in an outsider Bellicus being the buyer. Indeed as this 
appears to be a real case it would be natural for the buyer to be named. It 
would have been useful to have a fuller treatment of the manuscript sources. 
In treating D 18-1-35-8, Professor Daube’s suggestion [in 78 L.Q.R. 879} is 
followed that this refers not to concealment of an unpleasant neighbour but to 
misdescription of the extent of the land, where this has been indicated by 
naming the neighbouring landowners. This is an attractive solution and 
harmonises much better with the other texts but it may perhaps be thought to 
leave “quem emptor si audisset, empturus non esset” almost devoid of 
meaning. While opinions as to who is a desirable neighbour are obviously 
highly variable, one would not normally expect fraudulent misdescription of 
the extent of the estate to be regarded as of no importance. 

The latter portion of the book deals with the treatment of the same topics 
in Scots law. It is impossible for one unversed in this system to comment with - 
any confidence on these two chapters but they reveal that Scots law, with its 
almost unique mixture of civilian and common law ideas, is a fertile field for 
the comparative lawyer and for the legal historian. Scots law on this matter 
wes civilian in origin but since the latter half of the nineteenth century it has 
been much influenced by English ideas. It appears, however, that though Scots 
law has adopted the English rule of rescission for innocent misrepresentation, 
it hag done so in the continental guise of error in substantia—with some 
resulting confusion. It is interesting to note, however, that, in this case at 
least, it was two Scots members of the House of Lords—Lords Watson and 
Dunedin—who seem to have played the most active part in introducing English 
ideas into Scots law. 

The book is well produced and the reviewer has not noticed any significant 
misprints. One wonders, however, whether it is not somewhat optimistic for 
the author to assume a knowledge of French, German, Italian, and Ancient 
Greek in his readers. One of the great merits of this book for the insular 
reader is that it brings together much continental scholarship which was 
previously virtually inaccessible and it seems a pity to lose some of the value 
of this by leaving it untranslated. No doubt the ideal reader will be multi- 
lingual but there will be not a few who will be demoralised when as on p. 62 
they are confronted with Ihering and Arangio-Rulz speaking in their own 
words. 

This book makes an important contribution to our knowledge of a difficult 
but interesting topic. It should be read by all who profess an interest in 
Roman Law. 

M. P. Fuamsron. 
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Toe Law or DEFAMATION. By Ricwarp O’SULLIVAN, Q.C., and 
RotanD Brown. [Sweet & Maxwell Ltd. 1958. xvi and 
188 pp. 25s. net. | 


DEFAMATION Practice. By Contin Duncan and A. T. HOOLAEBAN. 
[Sweet & Maxwell Ltd. Second edition. 1958. xx and 94 pp. 
15s. net. | 


Tue authors of the first of these books state that it “is designed to provide a 
general outline of the subject and primarily as a textbook for students. In 
addition it will, we hope, be of use to anyone who feels moved to acquire, 
without overmuch research, a knowledge of the outlines of the law.” 

The text of the book contains a straightforward exposition of the law, which 
the student will undoubtedly find clear and helpful, though occasionally a more 
critical discussion might be welcome. Thus, in the explanation of the meaning 
of defamation, the various judicial attempts at definition are set out, though 
without any attempt to criticise or reconcile these different formulas, and there 
is no critical discussion of such controverted points as the relation of fair 
comment to privilege, or the various meanings of malice, the authors contenting 
themselves with asserting what they consider to be the true state of the law. 
Needless to say, the name of the editor of Gatley is sufficient guarantec of the 
accuracy of the book and the general soundness of its views, but it is felt that 
the book could have made a more substantial contribution at any rate for the 
better student, if there was more critical examination of basic principles. 

As to the hope expressed of a wider public, the work hardly seems to be in 
a form or couched in a style calculated to excite the interest of the lay public, 
whatever reasons there may be for suspecting the existence of a potential 
market of this kind. 

The second book is of a very different kind, and the fact that it has now 
appeared in a second edition is sufficient testimony of the need for such a work. 
The practice in defamation is notoriously technical and difficult and raises 
numerous problems for uninitiated practitioners, who include in this instance 
even seasoned lawyers unfamiliar with this particular field. The book is 
therefore addressed especially to counsel and solicitors concerned in the 
preparation of defamation cases, snd being a guide to practice, it rightly 
avoidg discussion of substantive law, except incidentally. The fact, as is well 
known, that the first-named author is one of the most experienced junior 
counsel at the Bar in defamation actions gives this work its special value and 
adds authority to the views expressed in it. 

The utility of the book will be obvious to any practitioner at a glance, the 
only reservation being that it is perhaps a pity that the work is not somewhat 
longer. There is scope for a fuller discussion and more detailed guidance on 
many points than is to be found in the present work, for instance, on the 
pleading of fair comment and of malice, and of the particulars in support of 
these matters; on the new defence of unintentional defamation; on interim and 
interlocutory injunctions; on administering interrogatories; on payments into 
court; and on statements to be made in open court. All these are of course 
matters to be found treated in this book, but not quite ag thoroughly as might 
have been hoped. Moreover, the lack of any precedents seems to be a very 
notable deficiency in a work of this kind, since practical examples of pleadings, 
particulars, interrogatories, statements to be read in open court, and similar 
precedents would often be far more illuminating as illustrations than any 
amount of exposition. Thus the authors are sometimes content with such 
assertions as “with a little experience counsel will soon learn how to draft 
these letters” (p. 4) (że., the all-important letter before action); or “ experience 
will soon show what facts it ig desirable to set out” (p. 20) (in the statement 
of claim); followed by points which should be borne in mind by the draftsman 
But it is just experience that ex hypothesi the reader will usually lack, and an 
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example or two would here be an effective way of illustrating how to set about 
such tasks as these. Again it is a little frustrating for the tyro to be told 
-somewhat loftily that “counsel who are familiar with the practice in defama- 
tion cases are very often able to agree between themselves the form of 
interrogatories, outside court, 80 well settled are the general rules in these 
matters” (p. 65). Nothing can be a complete substitute for personal 
experience, but a few draft specimens can, in this sort of matter, provide the 
next best thing. 

The book is confined exclusively to pre-trial procedure, and in regard to 
this, a8 one might anticipate, approaches the subject primarily from the point 
of view of counsel, which is a pity, as much may depend on the skilful hand- 
ling of the case from the solicitor’s end. Also a place might well have been 
found for a discussion of practical points in connection with the trial itself. 

In short, this is a book which ig most useful as far as it goes, but is still 
capable of further development, without injury to the character of the work 
as a whole. 

Dennis Lroyv. 


CASES ON THE Law or Torts. By Cecu A. WRIGHT, Q.C. Second 
edition. [London: Butterworth & Co. (Publishers), Ltd. 1958. 
xix and 952 pp. (with index). 55s. net. | 


Ir is a pleasure to welcome a second edition of Dean Wright’s Casebook on the 
law of Torts. Although it may be true to say that Lord Eldon’s view that 
“It is better that the law should be certain than that every judge should 
speculate upon improvements in it” may, to some extent, apply to English 
law teaching and teachers, it is evident that the present casebook, which is 
the work of a very distinguished scholar, has found, in the five years since the 
original version appeared, a very receptive reading public and has achieved 
considerable popularity in this country. This is primarily due to the inherent 
value of this book and its ability to provoke and stimulate thought. The 
present reviewer, as a teacher of tort, may often have found himself in dis- 
agreement with a good deal of the views expressed in this book, but he must 
nevertheless testify that at no time has he looked at the book without some 
profit to himself, and through him, it is hoped, to his students. But it may 
also be, and this must be understood in no disparaging sense, that the law of 
tort is peculiarly suitable for this sort of treatment, for tort, still in its 
formative years, is essentially a subject which lends itself admirably to the 
all-questioning outlook of the casebook technique. i 

Perhaps it would be fair to say that the present reviewer has not been 
‘able to overcome some of the misgivings which he had felt with regard to the 
original version of this book ( (1955) 18 M.L R., p. 251); and it would be idle 
to repeat these misgivings here, for the general character and structure of the 
book have essentially remained those of the earlier version. But an example 
may be revealing of the diference in outlook. Thus, Dean Wright comments 
upon the Occupierg’ Liability Report as follows: “ While recommending wide- 
sweeping legislative changes in much of the law as stated in the cases to be 
examined in this chapter, a more fundamental question, for jurisdictions out- 
side England in particular, is whether these suggested changes are necessary 
or wise. It may well be that the means of clarification are already in the 
courts’ hands if they choose to use them. The problem, of course, is what to 
extract from the cases: the shadow of categories or the substance of principle. 
Students may or may not agree with the editor’s view that many recent English 
decisions exhibit the worst characteristics of a mechanical jurisprudence,” etc. 
(p. 549). Although tort is admittedly in a state of flux, it may be that, in his 
pursuit of principles and a creative attitude of the courts towards the judicial 
process, the learned author gives less weight, at least as far as English law is 
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concerned, to what appears as “mechanical jurisprudence” but may be, in fact, 
nothing more than the expression of one of Cardozo’s “fundamental social 
interests that law shall be uniform.” 

The book contains a considerable number of new decisions in addition to, 
or in the place of, the authorities of the earlier version. And one of the most 
valuable features of the book for the English lawyer is the large number of 
reported decisions from other jurisdictions, especially in the greatly expanded 
chapter on Negligence. We note with pleasure some newcomers, ¢.g., King v. 
Phillips, Behrens v. Bertram Mills Circus, Carmarthenshire County Council v. 
Lewis, Car & General Insurance Dorp., Lid. v. Seymour and Maloney, a 
Canadian case of driving under the influence, and many others. But readers 
will regret the absence of Bonsor v. Musicians Union or the Occupiers’ 
Liability Act. 

A. G. Cronos. 


Lz Trespass. Étude de droit anglais, Par Jaques MORER-GENOUG, 
Licencié en Droit. (‘Thése de licence et de doctorat présentee à 
la faculté de droit de l’Université de Lausanne.) [Lausanne: 
Imprimerie Henri Jaunin S.A. 1958. 125 pp. (including 
mdex). No price stated. | 


Tis doctoral thesis presented to the Faculty of Law of the University of 
Lausanne is, primarily, a study of those aspects of modern common law which 
can be traced to the notion of trespass. After a summary account of the 
historical background, the learned author analyses the nature of trespass and 
its relation to liability in general This is followed by an account of the 
different forms of liability to which trespass has given rise such as battery, 
assault, false imprisonment, trespass io goods and trespass to land. He then 
turns to negligence in a brief chapter (Chap. III). The rest of the book is 
mostly devoted to the Uability of occupiers to visitors and account is here 
taken of the changes brought about by the Occupiers’ Liability Act which is 
also included in an appendix. 

The learned author shows himself familiar with all aspects of substantive 
law and his study and reading bave obviously been extensive. The most 
striking feature of the book is the balance and moderation displayed in the 
treatment of the ways of English law, a task inherently difficult for a person 
trained in a civil law system. For instance, in the concluding chapter the 
author discusses the competing claims of trespass and negligence in the field of 
civil liability and here he reveals an insight into the problem as seen by the 
common law, but also within a broad background which transcends any single 
legal system. Generally his comments are thoughtful and his general exposition 
lucid and sound. 

On the other hand, the scope of the thesis precluded the learned author 
from touching more than the surface of the law. The present reviewer would 
have felt happier if the book had been called an introduction to trespass rather 
than a thesis. The subjects are presented in a textbook fashion and indeed, 
judging from the cases quoted, there is evidence to show that the author 
allowed himself to be influenced too much by the standard textbooks. Thus, 
while reading the book, one can often guess the case which is to be quoted as 
an illustration. And it is indeed an odd reason for excluding any attempt at 
comparison that trespass is a peculiarly English institution (p. 9). In fact, 
the value of the very few comparative comments made shows how much we 
lose by the absence of comparison. And, it may be asked, is it worth devoting 
a large part of a book published in 1958 to the duties, in great detail, of 
occupiers to visitors?—particularly when the Occupiers’ Liability Act is not 
properly integrated in the text. Further, how deep can the author go when 
he devotes only four and e half pages to the history of trespass? Although 
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the author is interested in a theory of liability in general, he dismisses the 
controversy between tort and torts in a footnote (p. 20, n. 2). Why does 
battery receive such a summary treatment? (pp. 88-84). Can the author 
properly evade an account of possession by referring us in a footnote to 
Pollock & Wright? (p. 52, n. 190). Is it really true that crimes are divided 
according to gravity into “offences” (sic) and “ misdemeanours ” (pp. 88-89), 
or that negligence has been a tort since the nineteenth century? (p. 57 but see 
for e sounder view at p. 59). 

As an introduction to a common law subject this work has undeniable 
merits, but it could not be called a profound book. Nevertheless, the interest 
taken by civilians in the common law at postgraduate level is a new and most 
encouraging sign for those of us who bave the prospects for comparative law 
at heart. 

A. G. CHtoros. 


NEGLIGENCE IN Denict. By the late J. C. MACINTOSH, B.A., LL.B., 
Advocate of the Supreme Court of South Africa, and C. NORMAN- 
SCOBLE, B.A., LL.B., Advocate of the Supreme Court of South 
Africa. Fourth edition. [Cape Town; Wynberg; Johannes- 
burg: Juta & Co., Ltd. 1958. xlii and 488 pp. (including 
index). £6 net. | 


Ir is easy to poke fun at practitioners’ works and Macintosh and Scoble on 
Negligence in Delict is no exception. As regards arrangement, one could 
instance p. 164, where the statement “The question of removal of support as 
between buildings appertains not to negligence but to proprietary rights” 
appears in a section headed “Slippery Floors.” For the treatment of deci- 
sions on the facts as stating rules of law one can point to p. 818, which says 
that whereas an unlighted wagon should be reasonably visible to a motorist 
driving at night, it is not culpable to fail to see a tram-rail grinder (Durban . 
Oorporation v. Milne, 1989 N.P.D. 488). 

But this work does contain a valuable collection of negligence cases 
decided in South African courts, together with many references to English 
and American decisions; often the cases are unreported elsewhere. Another 
valuable feature is that the text of the relevant sections of provincial motoring 
Ordinances is usually given in full. On the question whether the defence of 
volenti amounts to a denial of duty to the plaintiff, the author sensibly suggests 
a distinction between cases where the risk is necessarily inherent in the 
undertaking and where it arises solely from the defendant’s lack of precau- 
tion. His criticism of the decision in Zulu v. Minister of Justice, 1956 (2) S.A. 
128 (N), which denied a remedy to a wife married by native customary union 
whose husband had been killed by the defendant’s negligence, will be widely 
supported. Apart from a few slips, the editing is competent. The only 
serious criticism is that full effect has not been given to the Apportionment 
of Damages Act, 1956, which, with its express abrogation of the last oppor-~ 
tunity rule, has made obsolete most of the material in Chapter XXIII and a 
good deal elsewhere, e.g., the statement at p. 851 that the plaintiff's negligence 
in Pretorius v. African Gats.and Fence Works, 1989 A.D. 569 “ ceased” prior 
to the collision. But South African writers are not the only ones to have 
difficulty in adjusting their statement of the law to take account of apportion- 
ment statutes. 

A. M. Honors. 
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THE RATIO DECIDENDI OF A CASE 


Dr. Goopuart objects to the main thread of my argument because 
there may be a divergence between the rule of law enunciated by a 
Judge as governing his decision, and a rule which is constructed by 
ascertaining the facts which the judge considered to be material 
and the conclusion based upon them.’ He gives an example of this 
taken from the speech of Lord Atkin in Donoghue v. Stevenson,’ 
where that learned Lord of Appeal, besides enunciating a wide 
principle (the “‘ neighbour principle ” ), also enunciated a narrower 
principle about the relationship between a manufacturer and a 
consumer of products. Clearly these two rules or principles are not 
the same; the neighbour principle includes the manufacturer 
principle, but the contrary is not true. Dr. Goodhart claims that 
this example helps to confirm his opinion, and his argument takes 
the ingenious form of saying that Lord Atkin’s broad statement— 
‘*'You must take reasonable care to avoid acts or omissions which 
you can reasonably foresee would be likely to injure your neighbour ”’ 
—is the rule of law enunciated by the judge, upon which the 
classical theory concentrates, whilst the narrow statement— 
**. . . a manufacturer of products, which he sells in such a form 
as to show that he intends them to reach the ultimate consumer etc.” 
—is the statement of the material facts and conclusion upon which 
his theory would concentrate. Clearly the two rationes decidendt 
are not the same. 

With this argument I should respectfully disagree. Both the 
broad and the narrow propositions which Lord Atkin made can be 
described as ‘‘ statements of material facts plus conclusions ” or as 
“ rules of law enunciated by the judge,” for the descriptions are 
purely alternative; the question is begged by characterising the 
wide one as ‘í the rule enunciated ...”’ and the narrow one as “* the 


1 A. L. Goodhart, ‘‘ The Ratto Decidendt of a Case "' (1959) 22 M.L.R. 117, at 
120 and 122. In this reply I have limited the discussion to points of substance. 
2 [1982] A.C. 562. Lord Atkin’s speech begins at p. 578; he states the broad 
principle at p. 580 and the narrow one at p. 578. 
458 
Vou. 22 29 
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statement of material facts ...°’? Clearly it is very important to 
decide which is the ratto, but this decision is in no way assisted by 
any supposed distinction between rules on the one hand and state- 
ments of material facts plus conclusions on the other, for the latter 
is only a description of the former. Thus if one cares to talk the 
language of rules the problem posed by Lord Atkin’s speech is this 
—which rule did Lord Atkin conceive to be the rule applicable to 
the case P? Lf one cares to talk in terms of statements of material 
facts and conclusions then the problem becomes this—are the 
material facts (accepting Lord Atkin’s own determination of them) 
to be found in the narrow proposition or the wide one? However 
described the problem is the same. 

Dr. Goodhart further objects? that his theory alone makes it 
possible to discover the ratio of a case when there is no opinion 
given. Indeed one of his reasons for rejecting the classical theory 
lay in its apparent hopelessness in such a situation. He says: 


“*. .. every case must contain an ascertainable principle of 
law, even though there may be no opinion delivered by the 
judge.” * 


This is a dogmatic assumption, and I am not aware of any authority 
for such a dogma. It would be an odd assumption to make. To say 
that In any case where no opinion is given the judge must have 
acted as he did because of some rule of law is no doubt a comforting 
assumption, and I am not quite clear how it could be established 
by evidence, and what sort of evidence would be relevant. To go 
further and say that this rule must be ascertainable in all such 
cases is very questionable. No doubt it is possible to try to 
ascertain it, Just as it is possible and sensible to do one’s best to 
discover the age of a giant tortoise in the zoo, but without making 
any assumption that truth must emerge from such an inguiry. For 
when a judge delivers no opinion, and thus states no principle 
or rule of law, it may be problematic what rule or principle, if 
any, he had in mind. There is precisely the same difficulty involved 
in any attempt to discover which of the facts of the case he thought 
were material; the source of the difficulty is the same. The 
judge has not told us. In studying such cases the lawyer is in 
much the same position as he is when he is called upon to write an 
opinion. He shares with the bench a body of legal knowledge, and 
he tries to put himself in the position of a judge; in doing so he 
relies upon a mass of assumptions. To borrow an analogy from a 
distinguished writer,” he is in a position similar to that of a person 
watching a cricket match; the umpire gives Smith out by 
enigmatically raising his finger, but the spectator who knows the 


3 (1959) 22 M.L.R. 121. 

4 (1959) 22 M.L.R. 191. See also Essays in Jurisprudence and the Common 
Law, p. 8. 

5 H. L. A. Hart, ' Definition and Theory in Jurisprudence ’’ (1954) 70 L.Q.R. 87 
at p. 42. 
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rules can make a sensible guess as to the reason. He may be wrong— 
the umpire may in fact have given his decision for some improper 
reason (a bribe), or for a different reason from that which occurs 
to the spectator, but the spectator is usually right. Law is just 
more complicated than cricket. I cannot myself see that Dr. 
Goodhart’s suggested rules for dealing with the opinionless case 
would assist greatly. Suppose a case where the defendant was an 
ambassador—would facts of person be irrelevant? Suppose a case 
where an occupier was being sued—would it not be relevant that the 
accident happened before the Occupiers’ Liability Act came into 
force? Would time and place be irrelevant? Suppose a case where 
a seller delivered goods which the buyer said did not correspond to a 
sample. Would facts of kind be irrelevant? Suppose a case where 
a person had been prosecuted for breach of the rules governing the 
storage of petrol—would facts of amount be irrelevant? Surely in 
such situations as these (and they could be multiplied easily enough) 
the lawyer who is reading a case which has no opinion would be wise 
to use his common sense and legal knowledge in making his informed 
guess as to the ratio of the case. Furthermore the lawyer has, per- 
force, to adopt much the same attitude to many cases where there 
are opinions. The English judgment is an argumentative and some- 
times rambling affair; it is not always as clear as it might be. In 
no small degree the vitality of the common law is the consequence 
of the tradition that judges argue from the bench. 

Dr. Goodhart is led to reject the classical view in part because 
“the statement of law [made by the Judge] may be too wide or 
too narrow.’?’ Why quite the judge’s decision as to what facts 
should be treated as material should be faithfully accepted whilst his 
decision as to what principle of law should govern the decision 
should not it is a little difficult to see; such a distinction would seem 
to rest on a misconception of precisely the same kind as that 
involved in Dr. Goodhart’s analysis of Lord Atkin’s famous speech. 
Dr. Goodhart bases his argument here on the practice of the courts,’ 
and this is perhaps the time to raise a heretical doubt. It is no doubt 
true that superior courts exercise a power of correcting statements 
of law made by judges in lower courts; they hold that a proposition 


6 They are set out at pp. 26-26 of Essays wn Jurisprudence and the Common 
Law. The basis for Dr. Goodhart’s rules is that, ın general, facts of person 
ete. are irrelevant in the common law, and so no doubt they are. But then 
there are a large number of facts which are generally irrelevant—motive for 
example. Even however if his hst of facts to be discarded was very much 
more complete than ıt 1s, it would still be inadequate, for the exclusion of these 
facts would do no more than give effect to a number of generalisations about 
the common law, and just as an opinion by counsel which was based only on 
generalisations about the law would be likely to be wrong, 80 would @ guess 
as to the ratio of a case be likely to be wrong if based only on generalisations. 
The best possible guess cannot be made withont knowing all the rules. 
(1959) 22 M.L.R. 121. 
8 See Essays in Jurisprudence and the Common Law, pp. 6-8, where a number 
of examples are given of corrections, none of them by courts bound by the 
decision in which the too wide or too narrow statement of law is made. 
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of law was not quite accurately stated, being too wide or too narrow. 
But superior courts are not bound by decisions of lower courts. I 
am not persuaded that courts exercise any power of correcting 
statements of law drawn from binding decisions. Certainly Dr. 
Goodhart cites no examples of this happening. Indeed the textbook 
writers seem to preserve a curious conspiracy of silence—they accept 
Dr. Goodhart’s point, but again do not produce authority for it.° 
The one exception is to be found in Salmond on Jurisprudence,” 
where it is said: 


‘< Yet instances are not unknown of puisne judges of the High 
Court cutting down the decisions of the House of Lords.’’ 


The instance cited is Att.-Gen. v. Valle-Jones.11 The case in 
question hardly supports the proposition for which it is cited. An 
action was brought on behalf of the Crown to recover damages for the 
Crown’s loss of the services of two members of the Air Force, who 
had been injured by the negligent driving of the defendant’s servant. 
The damages claimed consisted in the wages paid to the injured 
men, and their hospital expenses. It was objected that the Crown 
was not legally bound to pay the wages or the hospital expenses of 
the two men, and that these payments were voluntary and so 
irrecoverable. In support of this contention passages from the 
speeches of Lord Parker and Lord Sumner in Admiralty Commis- 
stoners v. Owners of Steamship Amerika *? were cited. Lord Parker 
had said: 
‘ No person aggrieved by an injury is, by common law, 
entitled to increase his claim for damage by any voluntary 
act.?? 13 


Mackinnon J. comments: 
‘** That proposition is of course perfectly sound.” 1 


and goes on to interpret these words in a somewhat odd way. 
Nowhere does he say that Lord Parker had been inaccurate. In 
relation to the passages cited from Lord Sumner’s speech, he says: 


**Some sentences from the opinion of Lord Sumner have been 
cited on behalf of the defendant, and if regard be had merely 
to their terms they might be relied upon in support of his 
contention in this case. I think, however, that it is sufficient 
for the purpose of showing that these sentences ought not to 
be applied to such a case as the present, to bear in mind that in 


° See Paton, Jurisprudence, 2nd ed., 160; Keeton, The Elementary Principles of 
Jurisprudence, 2nd ed., p. 106; Dias and Hughes, Jurisprudence, pp. 78, 87. 

10 11th ed., p. 224. In the context in which this occurs the process of correcting 
earlier statements of law is treated as the same thing as “ distinguishing 
earlier cases. Sed Quaere. 

11 [1985] 2 K.B. 209. 

12 [1917] A.C. 88. 

13 [1917] A.O. at p. 42. 

14 [1985] 2 K.B. at p. 219. 
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the opening of his speech Lord Sumner said, ‘ It is clear that 
the action was not brought for the loss to a master of the 
services of his employee.’ ”? 15 


The learned judge then goes on to point out that the case before 
him does involve such a claim, and is distinguishable. He does not 
correct Lord Sumner, but he does insist that Lord Sumner’s 
remarks be read in their context, as they were delivered. The 
frequent insistence by judges that passages cited to them from 
reported cases should be taken in their context is no more than an 
insistence that sensible steps should be taken to discover what the 
members of the higher court meant; it does not involve a claim to 
any power to correct the statements of law made in the higher court. 
A lower court’s refusal to follow a binding decision may be justified 
on a number of grounds, and sometimes the grounds adopted, 
though they may have convinced the court, convince nobody else. 
What precisely these grounds are is a difficult question, and on some 
of them there would not be a great body of settled practice. I 
should suggest that it is fairly clear that refusal to follow a binding 
authority cannot, on the current practice, be justified by any 
argument which involves saying that a higher court stated the law 
Inaccurately.** 

Finally may I guard myself against the suggestion that, in 
criticising Dr. Goodhart’s theory I have committed myself to the 
view that the classical theory gives a complete explanation of 
the difficulties surrounding the conception of the ratio dectdendt of 
a case. I am merely concerned to defend the simple thesis I put 
forward in my note, which was that there was a flaw in Dr. 
Goodhart’s argument on this subject. 

A. W. B. Smrson.* 


15 [1917] A.C. at p. 50. 
16 Except under the doctrine S decisions given per incuriam. 
* Fellow of Lincoln College, Oxford. 


A HOMESTEAD ACT FOR ENGLAND? * 


ProsLeMs of family disorganisation have probably received more 
academic attention in recent years than any other legally regulated 
field of social interaction. Moreover, with the fearful impact of 
the 1989-45, the Korean and the Middle-Eastern wars on the one 
hand and the insecure economic conditions to which they have given 
rise on the other, the emphasis has not been confined merely to 
personal family relationships but has also concentrated on questions 
of provision for members of the shattered families. Matrimonial (or 
family) property law—as distinguished from any other kind of 
property law—is now recognised. The modern developments of 
deserted wives’ rights, occupational and proprietary rights in the 
family home, beneficial and legal ownership disputes, now prickle 
cut from the law reports with porcupine-like profusion and call for a 
wholesale re-appraisal of the value of existing legal dogma and its 
function in changed social surroundings. A Royal Commission has 
laboriously compiled a Report on many of the problems involved, 
centenary studies of family developments since the Divorce Act of 
1857 have appeared * and a distinguished group of internationally 
flavoured jurists has turned out the most complete and illuminating 
study yet made of matrimonial property law.? Everything has 
dictated the need—the vital need—for a thorough analysis of family 
problems by an adequately qualified body able to recommend, and to 
produce the evidence with which to inspire, legislative action. 

The Report of the Morton Commission on Marriage and 
Divorce,’ however, both generally * and with respect to matrimonial 
property law in particular,’ demonstrates the shattering of fond 
hopes. With but one or two exceptions, its recommendations 
show a distressing failure to interweave the strands of the 
sociological data with the legal material which it nominally con- 
sidered. The failure of the Commission to make generally acceptable 
proposals and the absence of any extensive legislation forthcoming 


* The writer wishes to express his thanks to Professor Otto Kahn-Freund of the 
London School of Economics and Professor Fowler V. Harper of Yale Law 
School for their valuable comments in the preparation of this article. 

1 Esp. A Century of Family Law, ed. Graveson and Crane (1957); McGregor, 
Divorce in England (1957). 

2 Matrimonial ~ toperiy Law, ed. Friedmann (1955). The volume is the second 
in the Umversity of Toronto’s Comparative Law Serres and will be referred 
to in this article as the ‘‘ Toronto study. For a broader but less critical 
study, see Le Régime Matrimonial Légal dans les Législatsons Contem- 
poraines, ed. Rouast (1957). 

3 Cmd. 9678, 1956. 

t For some penetrating criticisms of the Commission and its work, see McGregor, 
above, n. 1, esp. chaps. 5-7. 

5 See Kahn-Freund, (1969) 22 M.L.R. 241. 
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from Parliament has provoked the writer to attempt in the present 
study an alternative approach to the treatment of some of the 
problems hinging on the occupation of the matrimonial home which 
he feels will mirror reality rather better than that of the Commission. 

A preliminary word of qualification, however. The modern 
tendency in many different cultures is increasingly towards 
recognising the joint nature of the enterprise of marriage.“ The 
future will no doubt bring to England too a broader recognition of 
‘‘ matrimonial joint stock ’’’ as the entity with which the law 
should concern itself* yet since statutory amendments already 
introduced have proved to be anything but broad and sweeping,’ 
the present suggestions do no more than add an extremely vital 
part of the patchwork of legislation. 

Every modern study shows only too clearly that in relation to 
this ‘‘ most important tangible substratum of the household com- 
munity ... the rule of separation of property is for very good reasons 
being emasculated.”?*° The increasing use of the joint tenancy 
by married couples,’* the frequent merger of their assets in buying 
and furnishing their home, the need to provide for the spouses in 
the event of the collapse of the marriage and the difficulties of fair 
division of the beneficial ownership *?—all these factors indicate the 
need for some device to safeguard the proprietary and occupational 


6 i in particular the Toronto study and the recent article by Kahn-Freund 
supra, n. 6). 

7 Lord Evershed M.R. in Silver v. Silver [1958] 1 All E.R. at 525. 

8 Though community property in any shape or form only received minority 

support within the Commission: Report ss. 652-653. Of seven dissenters 

(six of whom, significantly enough, were married women) three would have 

recognised community limited to the matrimonial home and its contents and three 

supported ıt as a general proposition based on the Scandinavian model (cf. 

Malstrom, Matrimonial Property Law in Sweden, pp. 410 et seq. of the Toronto 

study). 

The legislation implementing the Report of the Morton Commission is very 

bulky yet, at the same time, very incomplete: see Maintenance Agreements 

Act, 1957 (5 & 6 Eliz. 2, o. 85); Matrimonial Causes (Property and Main- 

tenance) Act, 1958 (6 & 7 Eliz. 2, c. 86); Maintenance Orders Act, 1958 (6 & 7 

Eliz. 2, c. 89); Matrimonial Proceedings (Children) Act, 1958 (6 & 7 Eliz. 2, 

o. 40); Divorce (Insanity and Desertion) Act, 1958 (6 & 7 Bliz. 2, c. 54); 

Matrimonial Causes (Decree Absolute) General Order, 1957; Matrimonial 

Causes Rules, 1957 (No. 619); Matrimonial Causes (Amendment) (No. 2) 

Rules, 1957 (No. 1177); Matrimonial Causes (Maintenance Agreements) Rules, 

1957 (No. 2202). 

10 Kahn-Freund, Matrimonial Property Law in England, p. 267, at p. 801, of 
the Toronto study. 

11 For interesting use of the joint tenancy as a means of home protection, see the 
New Zealand Joint Family Homes Act, 1950, as amended. This statute, 
similar in its operation to the homestead laws considered below, contemplates 
the settlement of the family home on the husband and wife as joint tenants 
(with all the rights and duties of joint tenants) and subsequent exemption from 
the claims of creditors and gift, death and stamp duties. In that the system 
merely sets up optional machinery, however, and does not compel a family to 
obtain the security it offers, it provides no greater safeguards against voluntary 
alienation by one of the spouses than does the present English scheme. 

12 The main difficulty being how far to compensate one not having the legal title 
in the home for loss of its use: of. the present writer's note in (1958) 21 M.L.R. 
419. 
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rights of the spouses in the home. The situation calls for a principle 
to be automatically applied on marriage (or on the purchase of 
property for use during the marriage) and out of which the husband 
and wife can contract if they wish, rather than one into which they 
are at liberty to draw their possessions if the idea occurs to them. 
To the present writer’s mind, a ‘‘ homestead ” Act supplies the most 
likely answer.** 


THe Royvat COMMISSION AND THE MATRIMONIAL Home 


The details of the Report of the Commission in so far as they deal 
with the matrimonial home have already been dealt with in these 
pages.” For the purposes of the present article, therefore, there 
js no need to say more than this: the present writer would question 
the Commission’s approach to the whole problem of the deserted 
wife as exemplified in sections 665-666 of the Report in particular. 

It is tolerably clear to all but the Victorian that the modern 
notion of marriage does not imply that a wife only has the right to 
stay in her family’s home when she is left there by her husband.?® 
She does not live there by his leave and licence if he is the legal 
owner, having to leave on his merest whim. She lives there as a 
person who is an essential part of a joint venture entitled to stay 
as long as her husband stays,’’ to use his credit to support herself 
or to use appropriate court procedures to obtain maintenance should 
he refuse to keep her. Even when the marriage ends in divorce or 
death, she will have a prima facie right to claim maintenance from 
her husband or his estate and, lest any due expectations or rights 
be defeated, recent legislation ** gives the court power to provide 
for a former wife who has not remarried, out of her deceased ex- 
husband’s estate. Everything points towards a general recognition 
of the mutual support obligations arising from the marriage and 
emphasises that when the need is greatest, the courts will not be 
able to withhold maintenance merely from lack of machinery to 
grant it. 

To fit in with this background, therefore, or even from the 
straightforward point of view of the social undesirability of turning 
a wife and family out into the street and perhaps putting them on 


13 The Morton Commission (Report, s. 651) preferred the second approach and 
thought the present inter-relationship between separate and joint property- 
holding was satisfactory. 

14 For comparable suggestions, see Mitchell, “ Learner's Licence” (1954) 17 
M.L.R. 211, 218; Friedmann, p. 441, n. 7 of the Toronto study; Crane, ‘' The 
Matrimonia] Home: Proposals of the Royal Commission on Marriage sand 
Divorce ’’ (1957) 21 Conv.(n.s.) 125, 127-138. 

15 Supra, n. 6. 

16 Suggested in the Report, s. 669. See also per Denning L.J. in Bendall v. 

Whirter [1952] 2 Q.B. 466, 477; [1952] 1 All E.R. 1807, 1811; Lloyds 
Bank, Ltd. v. Oliver's Trustee [1958] 2 All E.R. 1448; Barclays Bank, Lid. 
v. Bird [1954] Ch. 274; [1954] 1 All E.R. 449. 

17 Hutchinson v. Hutchinson [1947] 2 All E.R. 792. 

18 Matrimonial Causes (Property and Maintenance) Act, 1958, s. 8. 
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National Assistance, the right to claim shelter from the husband 
is a necessary incident of our so-called Christian marriage. 
Naturally, when a wife is deserted—when her husband has left her, 
perhaps refuses to make her any allowance and then sells her home 
over her head without providing her with anywhere else to live—the 
rights which she has casually taken for granted while living with 
ber husband, assume tremendous importance. And in the com- 
parable situation where it is an old and needy husband who is the 
butt of his property-owning wife’s cruel conduct, is it necessary to 
convert desertion into destitution by turning him out of the shelter 
which has been his home for many years? *° 

The two features of the ‘‘ homestead ”’ concept which are most 
valuable in this context are (1) the frequent requirement that 
property be registered as homestead before either spouse can claim 
any of the benefits attaching to it, thereby giving constructive 
notice to a would-be purchaser of the nature of the use of the 
property *° and (2), the principal benefit to the non-owning spouse, 
that of requiring the joinder of husband and wife in all dispositions. 
From the time the couple acquire a common home until their 
marriage ends in death or divorce,”* neither of them has the right to 
sell or encumber it without the formal consent of the other and a 
disposition not complying with this requirement will be void. The 
writer will now examine the development of the system in the 
United States—its homeland—discuss its advantages and dif- 
ficulties and recommend the most suitable ways for integrating it 
into the English family law scheme. 


THe DEVELOPMENT OF THE ‘f HOMESTEAD ”? DEVICE IN THE 
UNITED STATES 


Most of the individual jurisdictions in North America, including four 
of the common law provinces of Canada, have made provision for 
the setting aside of a family home—judicially described as ‘“* the 
house and land where the family dwells.’??7 Three main conse- 
quences may then attach. First, nearly every state or province ** 


19 The ‘‘ improvements ’’ in the deserted wife’s position suggested in ss. 670-673 
of the Report commit the cardinal blunder of putting the burden of protective 
action on the wife herself (a suggestion of Kiralfy (1956) 19 M.L.R. 216). 
Obviously, in every case there will be some delay (¢.g., see the Lee cases: 6 
weeks before maintenance application; 8 years before application under s. 17; 
Street v. Denham: 6 months before maintenance application; Barclays Bank, 
Ltd. v. Bird: 1 month before maintenance application, 4 months before 
application under s. 17}—and an unscrupulous husband will easily be able to 
take advantage of it to get rid of the house. This same objection defeats an 
use which might be made of s. 2 of the new Matrimonial Causes (Property ad 
Maintenance) Act, 1958. As this section excludes bona fide purchases from 
its provisions, however, it adds nothing to the existing state of affairs. 

20 See below, pp. 465-467. 

21 See below, pp. 470-478. 

22 Berggren v. Bliss, 122 Neb. 801 (1982). 

23 Only three jurisdictions in the U.S§.—Rhode Island, Delaware and the District 
of Goloba -gne no exemption. 
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exempts a homestead from execution up to a fixed amount, the actual 
figure varying from state to state *; secondly, the formal joinder 
in dispositions which we have just outlined, and lastly, the provi- 
sion of a home for a surviving spouse and family on the death of 
the owner. 

The origins and development of these three separate ideas show 
very clearly the disunity prevailing within the modern concept. The 
first exemption from execution granted to a man’s home was in a 
statute of the then independent Republic of Texas in 1889. It had 
an interesting background. The flood of immigrants into the 
Republic was composed largely of debtors fleeing from the United 
States to escape their creditors and, with such a community, it was 
clear that some stabilising protection had to be given. A law of 
1829 exempted newly acquired land for twelve years from being 
taken in execution for debts incurred prior to the change of 
domicile, and provided that repayment was to be made after that 
date only if it did not interfere with the debtor’s trade and the 
maintenance of his family. On January 26, 1889, the legislature 
of the Republic passed the first actual homestead exemption law, 
and when Texas became part of the United States in 1845, its 
first Constitution guaranteed the exemption.’ Rapidly—nine 
states in the next ten years—others repeated the experiment, trying 
to bolster their sagging economie structures but this time by 
affording a debtor some protection against his creditors within the 
state. The philosophy of the idea apparently was that an economy 
containing a debtor living and working and a creditor partly unpaid 
was more satisfactory than one harbouring the destitute beggar 
aud the complacent banker. Significantly enough, though, there 
is no consideration in the statutes either of protecting the debtor’s 
family directly against creditors, e.g., by allowing them to make the 
homestead claim, or of protecting the wife and children against the 
wilful wrongdoings of the husband and father, as where he sells the 
home and deserts. Indeed, almost half the way-showing statutes 
of the 1840s included no provision requiring the consent of the 


24 The exemption is granted in parts of Canada and has long been available (since 
a law of July 12, 1909} in France. The modern increase of the exemption 
allowed to a * bien de famille" to five million francs (by a law of March 13, 
1953) removes one of the chief obstacles to its popularity. In Switzerland, on 
the other hand, where the exemption of the ‘' hetmstdite'’ haa been provided 
for just as long (see Swiss Civil Code, 1907, Arts. 349-859, Art. 849 enabling 
the cantons to enact laws granting the exemption), a homestead’s size need only 
be limited by the reasonableness of the support or the adequacy of the shelter 
it affords a family (“. . . thren ordentlichen Unterhalt su gewahren oder ihr 
als Wohinung su diensn™: Art. 350). The Swiss have still been unwilling to 
make use of the provision, however, perhaps because of the overcomplica- 
tion of the procedure necessary for obtaming permission to dispose of the 
property. 

25 Texas Constitution, 1845, Art. VII, s. 22. 
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spouse of an owner °’? and several of the modern systems do not 
even presume a family when granting the exemption.*’ 

The self-same conditions that gave rise to the need for this 
exemption—the vagaries of frontier life and the uncertainties of 
the economic system—had another vital effect on family hfe, how- 
ever, and so far as the homestead system in particular is concerned, 
it planted the seeds of the developed concept we know today. They 
were the causes of the emergence of the married woman from beneath 
her shroud of common law inferiority. The pioneer-wife, for one 
thing, was the complete marriage-partner, sharing all her husband’s 
duties and responsibilities ** and to this day the egalitarian struc- 
ture of the pioneer family lingers throughout the West and Mid- 
West.?* In the East, too, gradual industrialisation gave a woman 
the opportunity of achieving sufficient economic independence to 
loosen her rigid family bonds and put herself on equal bargaining 
terms with her prospective husband.” Add to this the tremendous 
family burdens thrust on to womenfolk in the holocaust of the 
Civil War and fhe uncanny identification of “‘ women’s rights ”’ 
with * civil rights’? in the mid-century democratic programmes °! 
and the modern ‘“‘ suburban matriarchy ’’ *? was well on its way to 
being established. 

With this increase in her status, the American married woman 
became a candidate for protective consideration much earlier than 
her English cousin.** In relation to the home in particular, states 
began to recognise that the possible injustices caused by male domi- 
nance both in establishing and in controlling the household were 
hardly in accord with the female’s growing emancipation. The result 
was that the homestead device, originally having a quite different 
purpose, was adapted to serve the end of protecting a wife (and, 
through her, her family) against her husband. Some states had 
already made her consent necessary to the sale or encumbrance of the 


28 See the Texas Law of 1839; Miss. Laws, 1841, c. 15; Cal.Constit., 1849, Art. 
XI, s. 15; N.Y.Laws, 1850, o. 260. 

27, Seo, e g., Me.Btats.Rev., 1954, co. 112, s. 68; Minn.Stats.Ann., 1046, s. 510; 
N.Y.Civ.Prac. Act, s. 671; Ore.Rev.Stats., 1953, s. 23.240; Vt.Stats.Rev., 
1947, 8. 2610; Wis.Stats.Rev., 1955, s. 272.20. 

28 ‘* Pioneer ''’ 18, of course, no exaggerated use of language. It was not until 
almost the end of the nineteenth century that the frontier gap was finally closed 
(fully ten Western or near-Western states were admitted to the Union after 1880 
and before 1959, the last being Arizona and New Mexico in 1912). 

29 See Hayner, ‘‘ Regional Family Patterns: The Western Famıly,” 68 Am.Jo.8oc. 
483 (1948); Calhoun, Social History of the American Family, Vol. IL, chaps. 5-8 
(1918). 30 Bee Calhoun, supra, n. 29, chap. 9. 

31 Bee ‘‘ The Family and Cultural Change,” Stern, 4 Am.Soc.Rev. 199, 202 (1989). 

82 §irjamaki, The American Family in the Twentieth Century, 145 (1953). 

83 Whereas full-scale reform only began in England in 1882, in the United States 
nearly every state passed some statute removing most of the married woman’s 
disabilities between 1844 and 1850 (see Peck, The Law of Persons and Domestic 
Relations, 3rd ed., 883-841 (1980); Vernier, American Family Laws, Vol. II, 
167, 171-185 (1985); Calhoun, above, II, chap. 5). It was not until 1921, how- 
ever, that a Wisconsin statute, the first to give complete legal sae between 
the sexes, came into operation (see Wis. Laws, 1921, c. 529; now Wis.Stats.Rev., 
1957 s. 6.015). 
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homestead and now, as each enacting or amending state followed this 
lead—in most cases adding some peculiar kind of post-mortuary 
protection too—the theoretical protection became complete.™ 

It is this multiplicity of purpose which is one of the main weak- 
nesses of the system in the United States and which has contributed 
to its disuse in most urbanised parts of the country. Clearly, the 
ideas of protecting someone against his creditors and of protecting 
him against his family (or of protecting his family against him) 
have really very little in common and nothing would be lost by 
keeping them separate.** Indeed, this has been done by a few 
states °° and by those provinces of Canada which operate home- 
stead systems.” If the separation is not maintained, the experience 
of the United States points up the possibility of disastrous conse- 
quences. For example, little attempt has been made to modernise 
the size of the exemptions allowed,** with the result that they are 
by no stretch of the imagination adequate to protect a house as 
valued by modern standards. If the creditor should levy execution 
against it, he will simply have to sell it and pay the debtor the cash 
value of the exemption out of the proceeds. This is rather different 


34 The joinder requirement is not confined to the disposition of homestead 
roperty, though this 1s our concern here. Since almost every state still keeps 
pee ın some form or other—quite often extending it to interests in personalty 
as well as realty—the Ta Puan will be necessary to release fot dower 
interest (see Vernier, supra, , 361-871). The result 1s a remarkable absence 

of cases on the lines of Bendall v. McWhirter. 

35 The two intrinsically separate problems overlap only in two respects. 
Obviously, for one thing, they both potentially affect occupancy of a family 
home but, more specifically, one must examine the nature of the debts for 
which the property is exempt from execution. Generally speaking, it will not 
be exempt from seizure for any debt forming a hen on the property itself (e.g., 
jointly signed mortgages: Cal.Civ. Code, 1949, s. 1241 (8); Idaho Code, 1948, 
8. 55-1005 (8); jointly or singly signed mortgages to secure the purchase- 
money: Cal., ibid., 8. 1241 (2); Ida., tbid., 5. 55-1005 (2); Vt.Stats.Rev., 1947, 
s. 2619; Mass.Ann. Laws, 1955, c. 188, s. 1; La.Constit., 1921, Art. 11, s. 
12; debts for work done on the lands: Cal., Ida., La., :bid.), judgments in tort 
against the owner himself (Ehrlenbach v. Coz, 206 Ala. 298; 89 Bo. 465 (1921); 
Brun v. Mann, 151 F. 145 (1906)) or claims to alimony by a former wife 
(Littleton v. Littleton, 224 Ala. 108; 189 8o. 885 (1982); Horan v. Horan, 
259 Ala. 117; 65 So. 2nd 486 (1958); Coon v. Coon, 264 Ala. 127; 85 So. 2nd 480 
(1955); 17 Am.Jur. 490, Divorce and Separation, s. 642). Execution will only 
issue against the property, of course, in respect of debts of the owner, 

36 Bee, e.g., Me.Stats.Rev., 1954, c. 112, ss. 66-68—exemption, c. 166, s. 35— 
joinder; La.Constit., 1921, Art. 1l—exemption, La.Stats.Rev., 1951, ss. 
2801-4—joinder. 

37 Alberta, British Columbia, Manitoba, Saskatchewan. New Zealand after 
operating its Joint Family Homes Act for five years with a financial limitation, 
ultimately abolished it in 1956. 

38 In the East, for example, New York (N.Y.C.P.A., s. 671) and Vermont 
(Vt.Stats.Rev., 1947, s. 2610) still only grant exemptions of $1,000 (£860) and 
Maryland (Md.Ann. Code, 1951, Art. 88, s. 8) and Pennsylvania (Pa.Stats. 
Ann., 1980, s. 2164) only give general property exemptions, of $100 (£36) and 
$300 (£108) respectively. In the West, on the other hand, there has been 
considerable legislative activity in recent years, perhaps as an additional lure 
to immigrants from the East. California now grants the head of a family 
the largest exemption in any U.S. homestead system—-$12,500 (£4,465)—since 
its amendment of 1958 (Oal.Ann.Stats., 1958, c. 948, s. 1; Cal.Civ. Code, 
1949, s. 1260). 
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from present English machinery, of course,” yet it hardly fulfils the 
purpose of preserving a roof over the head of the unfortunate 
debtor. 

The meagreness of the exemption has also had repercussions on 
questions of the transferability of the homestead interest. Property 
worth more than the value of the exemption can certainly be 
designated homestead—this much is now clear, although not self- 
evident *°—but does this imply that joinder is required for all the 
property designated, or only for so much as is covered by the 
exemption? In view of the beneficial aims of the system, the courts 
have decided quite rightly that both husband and wife must join in 
dispositions of any part of the homestead, for otherwise it would be 
possible for a husband to sell, for example, $19,000’s worth of his 
$20,000 house, leaving the purchaser to evict his wife and pay her 
the value of the exemption.*! The actual result reached is wholly 
consistent with the aims of the device—the wife keeping the right 
to veto the sale of the property however much it may be worth— 
yet the fact that there has been litigation on the question at all 
shows the need for care in future drafting. 


1. Dedication and Abandonment of the Homestead 


The majority of American jurisdictions require no formality for 
the claim to homestead rights. The fact that the property is 
occupied as a home is enough to stamp it with a special character 
and the householder or his wife need only raise a verbal claim as 
‘and when required. On the other hand, several states require the 
claimant to file either a separate declaration,** or either a separate 
declaration or a statement in the conveyance,** before they will 
designate the land homestead. The important feature in both these 
forms of protection is that it is made dependent on the action of 
the householder and is not a consequence imposed automatically 
by the law. To say, as some courts have,** that this leaves the 


39 Under the most recent amendments to the law relating to the enforcement of 
judgments, a creditor may no longer seize land under a writ of elegit but 
powers of charging it with the payment of the judgment debt and of appointing 
receivers of the income are substituted (see Administration of Justice Act, 1956, 
ss. 34-36). The “* hberalisation ” of the chattel exemption to £20 (ibid., s. 87) 
still leaves the debtor in an unenviable position. 

4° See Hargadene, McKittrick & Co. v. Whatfield, TL Tex. 482, 491; 9 S.W. 475, 
479 (1883). 

41 See Clarke v. Koenig, 86 Neb. 572; 54 N.W. 842 (1898); Edwards v. Simms, 
8 Ariz. 261; 71 P. 902 (1908). Cf. the very capable judgment in Meisner v. Hill, 
92 Neb. 435; 188 N.W. 688 (1912), where the Supreme Court of Nebraska drew 
a clear distinction between the various functions of the homestead device and 
refused to accept their interdependence. 

43 ¢.9., Cal. Civil Code, 1949, sa. 1262-4, 1266-8; Idaho Code, 1948, ss. 55-120838-5, 

1802-4; Wash.Rev. Code, 1951, c. 6.12.040-070; Ariz. Code Ann., 1939, 
ss. 24-502; 24-508; W.Va. Code Ann., 1955, s. 8912; Me.Stats.Rev., 1954, o. 
112, s. 69. 

43 e.g., N.Y. Civil Practice Act, s. 672; Mass.Ann. Laws, 1955, c. 188, s. 2; Colo. 
Rev.8Stats., 1958, o. 118 6-18. 

44 Sptedel v. Schlosser, 18 W.Va. 686 (1879); Cohen v. Davis, 20 Oal. 187 (1862). 
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householder a choice of action—whether to claim a homestead or 
not—seems to ignore reality. It is not difficult to imagine a huge 
majority of husbands being only too ready to seek protection for 
their families if it is available and adequate and, should a man 
hesitate because he fears to share his absolute ownership, it is 
precisely here that the law should act independently of him for 
the welfare of his family.*® 

This difficulty apart, the basic defect of the present practices in 
the United States is that a prospective purchaser will have no 
notice of the nature of the property with which he is dealing, and 
so is likely to have his interest terminated if it later appears that 
the vendor’s wife ought to have joined in the conveyance. Ownership- 
minded as always (rather than family-minded), the Morton 
Commission went to pains to point out the disadvantages of 
putting a third party in an ‘unsatisfactory and insecure posi- 
tion,” “* yet clearly thought that total protection for a wife and 
fairness to third parties were mutually exclusive. Surely, if the 
dedication already discussed were to be made a compulsory pro- 
cedure every time a married man or woman (or single persons 
intending to marry) bought a house for use as a matrimonial home, 
neither interest would suffer? A formal declaration required to be 
registered with, or contained in, the title deeds *” will leave no doubt 
in a purchaser’s or mortgagee’s mind as to what he is dealing with 
and what kind of instrument he should require from the vendor or 
mortgagor. Even where he might ordinarily find difficulty in 
discovering the nature of the premises, e.g., whether they are used 
for domestic or business purposes,“* the Register would reveal the 
truth. Sections 198 and 199 of the Law of Property Act would 
operate so far as concerns notice to third parties. 

In addition, a formal declaration of abandonment of the home- 
stead would be desirable. This could take the form already 
prescribed by some of the states *°—an actual declaration that the 
parties are ceasing to use the property as their home, or a state- 
ment to the same effect in the conveyance or other disposition. 


45 The argument in these cases assumes, of course, some public knowledge of the 
availability of the protection. In fact, in many places the Bar is singularly 
ignorant of the supposed benefits and so cannot pass the knowledge on to its 
clients: cf. Pihl, '‘ Homestead in Massachusetts,’’ 20 Boston Univ.L.R. 81 
(1940). Hxamination of the near-empty homestead registers and some 
familiarity of the writer with New England conveyancing practices only confirm 
him in this conclusion. 

46 Report, s. 665. 

47 Jt is imposing little to ask that a statement of intended use as a family home be 
recited 1n the conveyance or even the fact of the marriage entered in one of the 
Land Charges Registers. Presumably the existing s. 10 (1) Class D (ii) 
and Class D (iii) of the Land Charges Act, 1925, are inadequate for this purpose 
and so a new category would be called for. 

48 See fact situations similar to those in Woodcock v. Hobbs [1955] 1 All E.R. 445 
and Dillon v. Dillon [1956] N.Z.L.R. 162, for example. 

49 ¢.9., Cal. Civil Code, 1949, as. 1243-4; Idaho Code, 1948, ss. 55-1007-8. 
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Whichever type of declaration is used, it would have to be sur- 
rounded by the procedural formalities outlined below.” It would 
be the only event, apart from the judicial dispensations to be dealt 
with shortly, which would terminate the homestead rights—for, 
until both parties filed the declaration, there would be no question 
whether they intended to give up their home or not. It would still 
be their homestead. 


2. The Requirement of Joint Consent in Dealings with the Home- 
stead ** 


(a) The form of the consent. The form which the joinder of a 
spouse must take is prescribed by the statutes creating the home- 
stead rights. It varies from state to state—from “‘ an instrument 
... executed and acknowledged by both husband and wife ” 5? to 
“ the consent of the wife expressly set forth in the act and signed by 
her ” 5 and ‘‘the voluntary signature of the wife acknowledged 
or examined before an authorised officer.”?** The consent must 
always be free and since, therefore, duress,” undue influence ° and 
fraud ë will always vitiate it, there is a need for some statutory 
form which will give adequate protection to a wife. 

Section 8 (1) of the Saskatchewan Homesteads Act"? provides 
model safeguards. The wife must appear before either a district 
judge, or a local registrar of the Court of Queen’s Bench (or his 
deputy), or a registrar of land titles (or his deputy), or 
a solicitor, or a justice of the peace, or a notary public, 
be examined “‘ separate and apart ” from her husband, and acknow- 
ledge that she knows her rights in the homestead and signs the 
instrument freely and without compulsion. No person who is 
interested in the preparation of the documents in the transaction 
is competent to take the acknowledgment. This is the kind of 
documentation than an English Homestead Act would need— 
assuring the wife of independent legal advice and nominating, say, 
Commissioners, independent solicitors, magistrates and Registrars 


50 pp. 467-468. 

51 The same machinery would apply to both conveyances and mortgages with the 
addition that in regard to mortgages, the recommendation of the Royal Commis- 
sion (s. 678) giving the wife the power to apply to the court ‘hen she had 
contributed to the repayment of the mortgage loan, should be retained. The 
court would then be able to adjust the rights of the parties in the light of the 
contributions each had made to the actual price of the property. 

52 e.g., Cal. Civil Code, 1949, s. 1243; Neb.Comp.Stats., 1929, s. 40-104. 

53 ¢.9., La.Rev.Stats., 1951, Tit. 9, B. 2801. 

54 ¢.9., Ala. Code, 1040, Tit. 7, s. 626; Fla.Stats.Ann., 1951, c. 693.03. 

55 Hayden v. Latch, 191 Iowa 469; 182 N.W. 868 (1921). 

56 Though consent given becanse ‘‘she was tired of being nagged by her 
husband ” had been held to be voluntary: Mid-West Lumber Co. v. Wagner, 
188 Kan. 405; 800 P. 1067 (1981). 

57 Goles v. Yorks, 28 Minn. 464; 10 N.W. 775 (1881); Spiegel v. Spiegel, 64 
Mich. 845; 81 N.W. 828 (1887). 

58 R.S.S., 1958, c. 111, s. 8 (1). 
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(or other officials of High Court or County Court Registries) to 
supervise the recording of the consent.”° 


(b) Dispensation with consent. To give a spouse such a blanket- 
veto on all dispositions of the home, however, would leave out of 
consideration all those varieties of marital disorganisation in which 
the giving of common consent would be either impractical or 
unfair. Our most recent experiences in this country have been ones 
of disorganisation for which the owner of the home has been primarily 
responsible—and since the owner has usually been the husband, the 
rights of a deserted wife have been to the forefront.® It is quite 
right that the law should protect her occupational interest, of course, 
but our scheme of legislation ought to contain machinery allowing 
the court to give an owner his present rights of free disposition in 
circumstances where the marriage has broken down and the spouses 
are living apart. 

In fact, the treatment afforded to this branch of the subject in 
the United States has been distressingly inadequate. Only a few 
states have dealt in their statutory schemes with questions of deser- 
tion or other disorganising factors,*’ with the result that several 
cases have produced rather ludicrous results. In Alabama, for 
example, the sale of a homestead by an owner whose wife was 
mentally incapacitated and so unable to give consent, was 
invalidated even though it was an economically sound move and no 
hardship resulted.*? Similarly, desertion coupled with adultery has 
both been accepted ° and rejected “ as a factor destroying the 
non-owner’s right to homestead protection, in one case the deserting 
and adulterous wife even being allowed to defeat her husband’s 
joinder-less sale after a desertion of over twenty years. 

The Canadian legislation on the subject, however, is very compre- 
hensive and contains the elements of proper safeguards for all 
parties concerned. Three provisions may be suggested which will 
cover most of the field and establish a scheme of judicial testing of 
the right to join the transaction before it ts completed. Again, the 
third parties involved will be freed from any uncertainty concerning 


59 The procedure contemplated ıs not without predecessor in this country: see 
the provisions of ss. 79-80 of the Fines and Recoveries Abolition Act, 1833 
(8 & 4 Will. 4, o. 74), relating to married women’s acknowledgments of deeds 
executed for the purposes of the Act. 

e° Full documentation on this point 1s unnecessary. The writer is referring to the 
whole string of authorities starting with rent restriction cases such as 
Brown v. pie [1944] K.B. 809; [1944] 1 All E.R. 246, continuing through 
Bendall v. McWhirter [1962] 2 Q.B. 466; [1952] 1 All E.R. 1807, and ending for 
the moment with Churcher v. Street [1959] 1 All E.R. 23. 

61 Ae e.g., Iil.Rev.Stats., 1957, o. 68, s. 11; Iowa Code Ann., 1949, s. 28.597.6, 
10; Tex. Civil Stats., 1925, ss. 4618-4619. 

63 See Lewis v. Lewis, 210 Ala. 112; 96 So. 869 (1916). Cf. Lazenby v. L b 
929 Ala. 426; 157 So. 458 (1984). inet peetny Monee) 

63 Coe v. Nelson, 59 S.W. 170 (Tenn., 1900); Freed v. Sallad . 
17 So. 2nd 868 (1944). Sed fet ea eect Oe 

+4 Murphy v. Renner, 90 Minn. 848; 100 N.W. 598 (1908). 
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the validity of their interests. In each case, dispensation would be 
made by an authorised judge in the ewercise of his discretion,®* on 
application by any person interested.** 


A. Where the husband and wife are living apart by agreement *" 


Some of the provinces require that the separation be ‘‘ under 
circumstances disentitling the wife to alimony,” ë? or for a number 
of years,” but such additions are unnecessary. All the circumstances 
can be considered by the judge when application is made to him— 
the adultery of either party,’ the length of the separation, the 
present whereabouts and circumstances of the absent party,” and 
the whole context of the separation. 


B. Where the owner of the homestead has deserted, is insane, or 
is in prison ™ 

The non-owning spouse still resident in the home should have 
the right in these circumstances, acting in the interests of the family, 
to apply for authority to sell or encumber the homestead property 
without joining the absent owner. It is obvious that economic 
difficulties may beset a family and make it expedient for them to 
move to different premises and the mere unavailability of the owner 
—perhaps by his own fault—should not stand in the way of family 
welfare. The judge must, however, take particular care to avoid 
abuse of any such power: for example, he should always require 
reasonable searches to be made for the deserting owner and make 
certain that the spouse makes the application for the benefit of the 
family, rather than for his or her own personal benefit.” 


e5 A power similar to that at present exercised under s. 17 of the Married 
Women's Property Act is contemplated. Cf. Report, s. 675. 

66 Cf. R.8.8., 1958, o. 111, s. 7 (2). This would include purchasers and creditors 
as well as family members. 

67 Cf. B.S.A., 1942, c. 206, 8. 8 (1). 

68 R.8.8., 1953, c. 1, a. 8 (2). 

oo R.8.M., 1954, c. 65, s. 11—two years. 

70 If the guilty spouse has not left the matrimonial home, the adultery should not 
affect the right to join in the transaction unless the offence has made further 
cohabitation intolerable. Cf. Cristel v. Cristel [1951] 2 K.B. 725, 781; [1951] 
2 All B.R. 574, 577, where Denning L.J. recognised that the adultery might 
be a ground for an application for the court’s discretion under s. 17. And see 
Sheridan, (1968) 17 Conv.(x.s.) 440, 451. Mrs. Shachor-Landan’s advocacy of 
direct eviction by the innocent party ((1957) 6 I.C.L.Q. 61, 68) would hardly 
seem to have the Piensas of English social opinion ! 

71 Since homestead provisions are purely local to each state, there seems to be 
gome idea—hard to rationalise—that leaving the state implies something more 
serious than simple desertion within the state: see, 6.g., R.8.8., c. 111, 8. 7 (1); 
R.S.A., o. 206, s. 8 (1); Ala. Code, 1940, Tit. 7., s. 655; Ll. Rev.8tats., 1957, 
c. 68, s. I1. 

™ Bee note 61, above, and Ala. Code, 1940, Tit. 7, s. 655. 

73 It might even be desirable to adopt a provision similar to s. 11 of the Manitoba 
Dower Act (R.S.M., o. 65, s. 11), which gives the judge dispensing with the 
consent power to order payments, or a charge on the homestead, for the benefit 
of the absent sponse. - 


Vor. 22 80 
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C. Where the NON-OWNER has deserted, is insane, or is in prison ™ 


Here again, the court would have to take into consideration the 
circumstances of the absence and weigh the interest of the owner in 
wanting to sell or encumber the property with that of the absent 
spouse in having a home to which to return when necessary. The 
wishes of such a spouse should be taken into account wherever 
possible (with the same searches, etc. as outlined above), though the 
veto of an insane spouse’s guardian should not override the dis- 
cretion of the court. 


DISPOSITION OF THE HOMESTEAD ON DIVORCE 


Sections 687-698 of the Morton Commission’s Report contain 
provisions ‘‘for dealing with the occupation of the matrimonial 
home and the division of the contents after a decree of divorce, 
nullity or judicial separation.’ At least in this field the Commission 
has freed itself from its deep attachment to ‘‘ legal ownership ” as 
being the criterion in matrimonial property dealings and has 
recognised the power of a competent court to adjust the spouses’ 
property relations in such a way as to ‘‘ give effective recognition 
. .. to the wife’s contribution to the marriage, whether by her work 
in the home or by the help she has given her husband in building up 
or running his business.” 7° As it points out in section 688, however, 
to give a wife a right to, or to the occupation of, her husband’s home 
is merely a variation on the normal practice of making financial 
provision for her and so the extension of existing powers is very 
small. 

It is much fairer that the matrimonial home be considered 
separately in this context. Whatever the cause of the divorce or 
separation and whichever party is primarily responsible for bringing 
the marriage to an end, they will both need a home when they are 
divorced: ‘‘ they can no longer use and occupy it as a home. So 
long as the marriage relation continues, he, with her, has this 
right. But a divorce and separation being found necessary, the 
court must make such order in relation to it as the circumstances 
will justify, and as seems just and equitable.” "° And what justi- 
fication is there for allowing “‘ guilt ” and ‘“* innocence ”’ to affect 
the right to claim the right to stay in the home after the divorce, 
as the Commission suggests?” The ‘‘ guilty ’’ wife is not dis- 
entitled from claiming some financial support ° or the custody of 
her children "°° and so why should the fact that her husband’s 


74 Cf. R.8.8., c. 111, s. 8 (2); R.S.A., c. 206, s. 8 (D; R.B.M., o. 65, s. 11; 
Iowa Code Ann., 1949, s. 28.597.6; Tex.Civ.Stats., 1925, ss. 46184619. 

T75 Report, s. 692. 76 Cole v. Cole, 28 Iowa 483, 445 (1862). 

TT Report, s. 694. 

78 Ashoroft v. Ashcroft [1902] P. 270; Waller v. Waller [19568] P. 800; [1956] 2 
All E.R. 984. 

79 oe Allen [1948] 2 All E.R. 418; Willoughby v. Willoughby [1951] 

. 184. 
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petition succeeded and (perhaps) hers did not, affect the right to 
future support? °° 

Hitherto, of course, the power to make an order giving a divorced 
wife possession of her husband’s home has been found in section 25 
of the Matrimonial Causes Act of 1950. The principle is 


“that where a husband makes a continuing provision for the 
future needs of his wife in her character as a wife, which is still 
continuing when the marriage is dissolved, the provision is a 
‘settlement ’ which can be brought before the court to see 
whether the provision should continue now that she has ceased 
to be his wife.” 51 


The courts have held, and rightly, that the power extends not only 
to jointly owned homes ** but also to those owned exclusively by 
one party only,** suitable adjustments being made in all cases in the 
financial allowance granted. 

The award of the matrimonial home is, practically speaking, a 
species of maintenance * and so it is important that the party 
applying for possession or ownership ask the court in the petition 
or answer before it can deal with it. This is perhaps one of the 
more serious deficiences of present practices, both in England and 
in the jurisdictions operating homestead acts already. Take, for 
example, the position where a wife who obtains a divorce fails to 
ask the court for the use of her erstwhile home. In England there 
will be no power to make an order dealing with it and it will revert 
to its nominal owner (hypothetically, the husband) free from any 
of the wife’s occupational rights.** Similarly, in Canada the courts 
have assumed that they have no power on divorce to grant a wife 
rights in her husband’s homestead, for the protection exists only 
for wives and widows and not for divorced wives.** 


80 There is even less justification for this result where the proceedings are for 
nullity. By what standard does the Commission refuse the shelter of the home 
to an unfortunate woman incapable of consummating the marriage whose 
husband obtains a nullity decree? 

81 Per Denning J. in Smith v. Smith [1945] 1 AU E.R. 584, 586. See also 
Bacon v. Bacon [1947] P. 161; [1947] 2 All E.R. 827; Parrington v. 
Parrington [1951] 2 All E.R. 916; Halpern v. Halpern [1951] P. 204; [1951] 
1 All E.R. 815; Hicks v. Kennedy, 4 D.L.R. (2d) 820 (1956). The power, 
resting as it does simply on a piece of ingenious statutory interpretation is 
naturally v vulnerable (see the criticisms of the ‘' unjustified extension,” 
Im Base (ite) Fellowes v. Fellowes [1958] 8 All E.R. 55, per Hodson 
L.J. at p. 61; Romer L.J. at pp. 64-65) but im the absence of any other 
machinery to deal with the home on divorce, one must strongly oT attempts 
to limit 1ts operation. It is interesting to note that more recently, in Brown 
v. Brown [1959] 2 All E.R. 266, the Court of Appeal expressly approved Smith 
and sidestepped Fellowes. 

82 See cases in n, 81. 

83 Harns v. Harris [1954] O.L.Y. 1606. 

$4 §, 25 allows both husband and wife to apply but in practice, when used by 
a wife, it becomes more of a claim to maintenance. 

85 Robson v. Headland (1948) 64 T.L.R. 596; Vaughan v. Vaughan [1958] 1 All 
E.R. 200. Of. La.Rev.Stats., 1951, 8. 2804. 

86 Re Application of tee 10 W.W.R. (N.8.) 322 (B.C., 1958); Re Application 
of Gate, 12 W.W.R. (N.8.) 95 (B.C., 1954). 
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In the United States, the authorities are divided. Since many 
states require a homestead claimant to be the ‘‘ head of a family,” °’ 
they have insisted that if he ceases to qualify for such title on 
divorce, he can no longer claim homestead protection.*® On the 
other hand, if the decree charges him with the maintenance of his 
wife or children, he is 

‘* still, in law, the head of a family, and is entitled to claim a 
homestead right and that right continues until his death, un- 
less by his voluntary act he abandons the homestead.’’ *° 


These authorities, of course, concern the owner’s right to claim the 
homestead ewemption after divorce: unless the court has express 
power by statute and receives an express application, it cannot 
prolong the non-owner’s occupation. 

The last-mentioned situation frequently arises, however. The 
California Civil Code, for example, contains a provision °° requiring 
that the divorce court always make some disposition of the com- 
munity property and the homestead, whether by partition, 
division or other means.*' Texas provides that the court 


‘‘ shall also decree and order a division of the estate of the 
aie in such a way as the court shall deem just and right, 

aving due regard to the rights of each party and their children, 
if any. Nothing herein shall be construed to compel either 
party to divest himself or herself of the title to real estate.” °? 


This last limitation—inherent in the recommendations of the Royal 
Commission, which only envisages a transfer of ownership of the 
contents of the home **—is too strict. Although an order granting 
lifelong occupational rights will often be adequate, as in Bush v. 
Bush,** where the wife was over sixty years old and the children all 
of majority, or in Berg v. Berg,’ where the wife was frail, old, nearly 
blind and unable to support herself, it may be that the court will 
want to make some more permanent provision for the wife and the 


87 Bee, 6.g., Cal.Civ.Code, 1949, s. 1261; Ida. Code, 1948, s. 55-1202, both of 
which describe what shall constitute a ‘‘family’’ for these purposes. 

88 Bee Cooper V. Cooper, 24 Ohio St. 488 (1873); Holcomb v. Holcomb, 18 N.D. 
561; 120 N.W. 547 (1909); Stanton v. State National Bank of Hl Paso, 79 8.W. 
2d 888 (Tex., 1935). Annot., 97 A.L.R. 1095. 

89 Dougherty v. White, 200 N.W. 884 (Neb., 1924). Annot., 36 A.L.R. 481; 
Redfern v. Redfern, 88 Ill. 509 (1865); Woods v. Alvarado State Bank, 118 
Tex. 586, 19 8.W. 2d 35 (1929); Osceola Fertilizer Co. v. Sauls, 98 Fla. 389; 
128 So. 780 (1929). 

90 S, 146. Cf. N.Y. Oiv.Prac. Act, s. 1164—a, giving the court hearing the suit for 
separation or divorce the power to ** give such directions as the nature and 
circumstances of the case require '' with regard to property jointly held. See 
Gelardi v. Gelardi, 205 Misc. 848; 127 N.Y.8. 2d aba (1958); Nat v. Nat, 129 
N.Y.8. 2d 888 (1984). 

¥1 Of. Saloeter v. Salveter, 206 Cal. 657; 275 P. 801 (1929); Huber v. Huber, 27 
Cal. 2d 784; 167 P. 2d 708 (1946). 

92 Tex.Civ.Stats., 1925, s. 4638. Cf. Tll.Rev.Stats., 1957, s. 52 5. 

93 Report, s. 691. 

94 937 S.W. 2d 708 (Tex., 1950). 

95 115 8.W. 2d 1171 (Tex., 1988). 
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children whose custody the court has given her. If the wife were to 
die shortly after the divorce, leaving any number of minor children, 
these children would then become the victims of her “ life-only ”’ 
occupation rather than its beneficiaries. Thus in Mayer v. Mayer °’ 
the court awarded the wife her husband’s homestead, other 
property worth $18,000, $50 a month for life and the custody of 
their mentally retarded son; in Scott v. Scott,*’ it gave her the home, 
$5,000 and the custody of the child, in both cases leaving the 
husband well-enough provided for with assets still exceeding 
$20,000. 

Perhaps another innovation called for in the light of modern 
conditions is the power to award occupational privileges in any 
case of marriage-failure, whether or not an actual petition for divorce 
evidences the failure. The Commission implicitly bars such a course 
by its insistence on the matrimonial offence as the criterion both for 
divorce and for barring claims for support,’ but one can visualise 
countless situations in which two economically unequal and 
maritally constipated spouses have a genuine need of separate 
homes. To take two circumstances only: the courts should have a 
power to make an award of possession whether or not it grants a 
petition for divorce. If it refuses to divorce the couple, it seems 
most unlikely that they will blissfully resume their married life and 
one of them will have to leave the home; should not the court, in 
the interests (such as there are left) of the marriage, decide which 
one?” Secondly, on a petition for divorce, the courts should re- 
assess their powers of awarding possession to one party and exclud- 
ing the other pendente lite. It is very possible to commit the 
gravest errors by an insistence on individual property rights and 
concepts of “‘ family solidarity,” to the ignoring of questions of 
physical danger and possible nervous disorientation, custody of 
children and the choice of reasonable alternative accommodation.’ 
Admittedly, that an order giving possession to one party only in 
either of these circumstances would have the prima facte effect of 
a judicial separation, should be of no consequence: it is much wiser 
that the court should do this and let the parties do their own 
reconciling,? than condemn them, even temporarily, to unhappiness 
and possible ill-health. 


96 266 Mich. 241; 258 N.W. 282 (1984). 97 381 Mich. 278; 49 N.W. 2d 175 (1951). 
98 See Report, ss. 65-69, 694. Above, p. 470. 

99 This power is recognised in Mason v. Mason, 219 Cal. 111; 25 P. 2d 461 (1983). 
Contra, McCotter v. Carle, 149 Va. 584; 140 S.H. 670 (1927); McAdoo v. 
McAdoo, 187 Okla. 12; 277 P. 948 (1929). 

See esp. Gorulnick v. Gorulnick [1958] 1 All E.R. 146, and the writer's note 
in (1858) 21 M.L.R. 815. On a new trial of this case, Diplock J. gave the wife 
exclusive possession of the home and excluded her husband (The Times, July 
14, 1958). Cf. Massing v. Massing, The Times, August 22, 1958; Luttwiteler v. 
Luiiwieler, 57 Cal.App. 761; 207 P. 081 (1922); Spletzer v. Spletzer, 200 Misc. 
614; 110 N.Y.8. 2d (1961). 

Or else allow them to separate and make use of welfare officers as conciliators: 
see the order made by Pearce J. in Silverstone v. Silverstone [1953] P. 174, 
178; [1952] 1 All E.R. 556, 558. 


= 
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PROVISION FOR A SURVIVING SPOUSE AND FAMILY 


The Morton Commission made no recommendations with re- 
gard to the occupation or ownership of the matrimonial home after 
the death of the owner. That the examination of such questions was 
outside its terms of reference? is the reason, but here, as elsewhere 
in its regulation of domestic affairs, the law is in need of re- 
examination. 

The present practices of the administration of intestates’ estates 
which are of interest to us, are based on the Intestates’ Estates Act of 
1952. By paragraph 1 (1) of the Second Schedule to that Act— 


“where the residuary estate of the intestate comprises an 
interest in a dwelling-house in which the surviving husband or 
wife was resident at the time of the intestate’s death, the sur- 
viving husband or wife may require the personal representative 
- . . to appropriate the said interest in the dwelling-house in 
or towards satisfaction of any absolute interest of the sur- 
viving husband or wife in the real and personal estate of the 
intestate.”’ 


The Schedule then goes on to decide in detail questions of the nature 
of the interest and of the home itself, and to lay down the correct 
procedures for making the appropriation. 

In North America, on the other hand, such questions are dealt 
with by the homestead and dower legislation, which will usually 
contain provisions granting a surviving spouse occupational rights, 
lasting for the lifetime of the spouse or until the children attain 
majority, whichever occurs later. In the light of some of the 
details of the scheme—and especially of the recommendations 
already made in this article—a comparison of the effects of the two 
sets of provisions will prove fruitful. 

Two main aspects need comment. First, under the present 
English legislation, the house which is subject to claim is that in 
which the survivor was living at the death of the owner. In other 
words, the house does not have to be the matrimonial home, pro- 
vided that it is a home belonging to the deceased in which the other 
spouse was living—though the general state of economic affairs will 
mean that it will normally be the family home. Now, in circum- 
stances of domestic agreement, this will cause little friction: but 
the provision clearly covers—although it may not intend to do so— 
the case of an existing separation caused by one of the spouses. If 
a wife has driven her husband out of his home by her cruelty and 
continued to live in it herself, she will be able to claim it auto- 
matically from the personal representative on her husband’s death, 
while if she has been driven away herself by her husband’s cruelty, 
she cannot ‘f require ” the representative to transfer it to her.‘ So, 


3 See Report, p. 1. 

4 The inconsistency of the position is even a little more remarkable when it is 
recalled that on an application for ‘‘reasonable provision’’ under the 
Inhentance (Family Provision) Act, 1938, as amended in 1962, the court would 
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on the face of it, some wives potentially lose their claims to the 
shelter of the home.’ 

The United States’ homestead provisions are too patchy to be 
able to give any decisive lead on this point: authorities in a majority 
of jurisdictions hold that a matrimonial offence may destroy home- 
stead rights after the death of the owner ê and few states are pre- 
pared to go so far as not attaching any importance to desertion or 
adultery by the survivor.’ The Canadian provinces, too, show 
some consistency of approach in the same direction in providing 
that where the wife ‘‘is living apart from her husband under cir- 
cumstances disentitling her to alimony,” she cannot claim any 
occupational privileges under the legislation.* If any question 
arises as to whether a particular wife merits this classification, a judge 
of the Probate Court will hear argument on and decide the issue.” 

What is called for in the proposed English homestead scheme is 
some kind of provision for the widow which can be judicially tested 
before it becomes effective. All that need be done is to redraft 
paragraph 1 (1) of the Second Schedule to the 1952 Act. If the 
house which the suvivor could claim were ‘‘ the home in which the 
spouses last lived together before the death of the intestate ”? and, 
instead of the personal representative being ‘‘ required ’’ to 
appropriate it towards the survivor’s interest, he had power to 
refer the claim to the court for instructions, the way would be clear 
to test the merits of all the claims. The granting of the occupation 
of the home would then depend on such matters as the need of the 
claimant for some shelter,'? the interests of the children of the 
marriage,” or, if there is no need and there are no children, the 


have to consider the conduct of the wife towards her deceased husband ım 
making an award (s. 1 (6), a8 amended). 
5 It is ficult to assess what the potential result of ıncludıng divorced wives 
in the category of claimants would be, before seeing the new Matrimonial 
Causes (Property and Maintenance) Act, 1958, ın operation. By s. 8 of that 
Act, a former wife of a deceased person may apply to the court for reasonable 
maintenance from the deceased’s estate. e writer feels that perhaps she 
should not be able to apply for occupational rights in the home, so great are the 
potential obstacles—her former husband may have remarried and his later 
wife be making the same claim; he may have sold the home; the former wife will 
necessarily have been living elsewhere since the dissolution of the marriage and, 
in any case, would have had the opportunity to claim the home in the rores 
court. (See above, pp. 470-473.) 
Bee, 6.g., Camsto’s Estate, Myrick, Prob.Ct.Rep. 42 (Oal., 1878); Somers v. 
Somers, 27 8.D. 500; 181 N.W. 1019 (1911); Prater v. Prater, 87 Tenn. 78; 
9 S.W. 861 (1888); Coe v. Nelson, 59 S.W. 170 (Tenn. 1900). 
7 Duffy v. Harris, 65 Ark. 261; 45 8.W. 545 (1898); Lyons v. Lyons, 101 
Mo.App. 494; 74 S.W. 467 (1903). 
8 R.S.A., 1942, o. 206, s. 4 (2); R.8.B.0., 1948, o. 884, s. 5 (2); R.B.M., 1954, 
c. 65, 8. 22 (1); R.8.8., 1958, c. 111, s. 8 (2). 
° R.S.A., c. 206, s. 4 (4); B.8.M., c. 65, s. 22 (2). 
10 The relevant part is set out above, p. 474. 
11 ¢.g., if the husband drove his wife from the home by his cruelty, or if they 
separated by agreement, and her present economic standing is seriously low. 
12 ¢.g., even if the wife has deserted and lived in adultery, it may be necessary to 
provide a home for her children. There can be no justification for visiting her 
sins upon them. Cf. Murphy v. Renner, 99 Minn. 348; 109 N.W. 593 (1006). 
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relationship between the survivor and the deceased.”* Since the 
present machinery assumes that a person is the best judge of his 
or her own needs and leaves it to him to opt for or against the right 
to the home, no amendment is called for here. 

Lastly, under the Intestates’ Estates Act, the survivor’s claim 
may only be set off against his absolute interests under the intestacy. 
These may be either the whole estate (if there are no other surviving 
family members), £20,000 and the personal chattels (if there are no 
children surviving but other specified relatives), or £5,000 and the 
personal chattels (if there are children surviving). Certainly, if 
the survivor becomes entitled to the larger figure, he will be able 
to appropriate the home in the vast majority of cases but there will 
be a larger proportion of instances in which it is worth more than 
five thousand pounds and it hardly seems in accordance with the 
principle of allowing the appropriation at all to require, as the Act 
does,™ that the survivor must settle the balance by a cash payment. 
If she is to be entitled to a home, that should be an end of it: there 
should be no quibbling about the actual sale value of the property. 

But this is only the position on intestacy. If the owner of the 
property leaves a will, there is nothing to prevent him from devising 
the home away from his wife and family—which would certainly 
not be very compatible with the suggested restriction on his power 
to alienate it during his lifetime without her consent. Even the 
Inheritance (Family Provision) Act, as amended in 1952, provides 
no machinery for allowing a disinherited wife or husband to claim 
the home itself as part of the “‘ reasonable provision ” and a mere 
financial allowance is hardly a substitute for an attachment to a 
particular home or a palliative for all the difficulties involved in 
moving out and finding another one. To suggest the reintroduction 
of dower and curtesy at this stage of legal development would 
hardly be any acknowledgment of twentieth-century trends in 
property law,** but once again the writer proposes the adoption of 


13 If the wife has deserted her husband and, at the date of his death, is stall being 
maintained by the man with whom she has been living, the court may perhaps 
feel that her claim to the home is purely wanton and made just for the purpose 
of enriching herself. 

14 Tntestates’ Estates Act, 1952, s. 1 (2). 

15 Ibıd., 2nd Sched., para. 6 (2). 

16 These devices, usually combined and simply called dower, still survive in a 
majority of American and Canadian ane na To a large extent, the 
states have extended their operation to interests in both realty and personalty 
and the extent of provision for a surviving spouse (in the different jurisdictions) 
varies between a life interest and an absolute interest in the property. Since 
dower then becomes a general substitute for the kind of interstate provision 
familiar in England since 1925, it has tended to push the ost-mortuary 
provisions of the homestead laws into the background and, indeed, the general 
trend has been, as in England before the 1952 Act, to look away from the 
particular provision of a home towards sufficient provision generally. For this 
reason, the general rule is that a survivor must elect between the will and the 
homestead, Just as he must elect between the will and dower, assuming that 
the will makes some inconsistent provision for him. See at length, Vernier, 
American Family Laws, Vol. tr pp. 845-575 (1985); Haskins, “ The 
Development of Common Law Dower,” 62 Harv.L.R. 42 (1948). 
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legislation similar to that in force in Canada, smacking, to a certain 
extent, of these older forms of post-mortuary protection. To do 
so—to make any devise of the matrimonial home subject to a life 
estate for the widow *’—1is‘simply to complete the cycle of the home- 
stead protection and to recognise that the provision begun to be 
made by the 1988 Act and substantially increased in 1952, is still not 
wholly adequate. 


EQUALITY OF OPPORTUNITY FOR HUSBAND AND WIFE 


This article has been concerned primarily with the protection of 
a wife or widow simply as a means of dealing with the plethora of 
modern authorities in which it has been the wife who has needed 
protection. But, as other authorities show ** and as the Morton 
Commission recognised,’® the problems are by no means exclusively 
feminine in gender. The increased stature of the married woman in 
the world of today has not only brought an appreciation that the law 
should protect her by removing cumbersome disabilities but also 
a recognition, based on her modern earning capacity and status as 
a property holder, that she should take her due share of the 
responsibilities of running the home and family. It is no longer 
true that no woman holds property: even less that no woman owns 
the house she and her husband live in. On the other hand, no-one 
can pretend that exclusive ownership on her part is anything more 
than a subsidiary to the larger classes of male- and joint-ownership, 
but the mere fact that the numbers are comparatively small is no 
reason to waive the duties now heaped on the owner-husbands. There 
should not be *‘ one measure of justice for the husband and another 
for the wife.” *° 

To a large extent, the present homestead laws of the United 
States show reciprocal provisions.** Surprisingly enough, though, 
of the four Canadian provinces which have adopted the system, 
only one—Manitoba *—grants a husband the same rights in his 
wife’s home as it grants her in his. Difficult as this phenomenon 
is to explain—we could only justify it by supposing a negligible 


17 R.8.A., 1942, c. 2086, s. 4 (1); B.B.B.C., 1948, c. 864, s. 6 (1); R.B.M., 1954, 
o. 65, s. 12; B.S.S., 1958, c. 111, s. 12. Perhaps a more satisfactory provision 
would be one which also took account of minor children. The homestead 
estate would then terminate on the death of the widow or the happening of 
the event which would have terminated the father’s duty of maintenance to 
the youngest child, had the father been alive, whichever occurred later. 

18 See Copeman v. Copeman (1958) 108 L.J. 624. In fact, the county court 
judge’s approach to the problems involved here must remain very dubious. 

19 Report, s. 681. 

20 Peychers v. Peychers [1955] N.Z.L.R. 564, 570. 

21 For exceptional cases which do not allow a husband a homestead in his wife's 
property, see Ga. Code Ann., 1988, c. 51.701 and Luke v. Cook, 20 Ga.App. 
492; 115 8.E. 919 (1928); Ky.Stats.Rev., 1953, s. 427.060 and Forsythe v. 
Morgantown Deposit Bank, 252, Ky. 680; 28 8.W. 2d 114 (1934); La.Stats.Rev., 
1951, Tit. 9, ss. 2801-4 and Bank of Lafayette ¢ Trust Co. v. Fabre, 169 La. 
1185; 126 So. 916 (1980). 

22 R.8.M., 1954, o. 65, s. 28. 
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amount of property holding by married women in the Dominion— 
it is certainly inappropriate for this country and there is every 
reason to follow the opinion of the Royal Commission and the 
general trend in the United States. : 

The recommendations of the Royal Commission on Marriage 
and Divorce concerning the matrimonial home show the short-sighted 
conservatism with which too many of our responsible administrators 
are endowed. Far from putting forward any scheme likely to end the 
judicial chaos of recent years, the continued emphasis on ‘‘ property 
ownership,” *‘ family solidarity °? and ‘* matrimonial offence” as 
solid criteria by which to judge the domestic community, only perpet- 
uates the courts’ dilemma and wedges open the door to injustice. 
Perhaps it is some measure of the reaction to the proposals that no-one 
has yet taken steps to Implement—or, far wiser, supersede—them. 
The writer hopes that some of the suggestions made here may serve 
as a basic point of departure for legislative action in the near future 
and that their transatlantic flavour will not hide their essential 
attractiveness. They represent lessons learned by experience. 


ALAN MILNER.* 


* LL.B., LL.M., of Gray's Inn, Barrister-at-Law. Lecturer in Law in the 
Queen's University of Belfast. 


POSSESSION OF THE MATRIMONIAL 
HOME IN AUSTRALIA 


In recent years, the Australian courts have had before them a 
number of cases on the problems associated with this topic. The 
more noteworthy of them are mentioned herein.’ 


1. HUSBAND AND WIFE CASES 


It may be thought that it is rather late in the day to raise the point 
whether a husband can bring an action for the recovery of land 
against his wife. However, the English acceptance of the view that 
he cannot obtain possession, at least of the matrimonial home, 
except by an order of the court under the Married Women’s Property 
Act, 1882, s. 17, stems mainly from doubts expressed obiter by 
Goddard L.J. (as he then was) to the effect that ejectment proceedings 
are tortious and therefore precluded by section 12 of the 1882 Act °; 
it has never been expressly decided. The English view was followed 
first by the Full Supreme Court of N.S.W.,° and then by the Supreme 
Court of Victoria, in a case in which Herring C.J. was at pains to 
emphasise the truly discretionary nature of the jurisdiction, in 
support of his contention that, despite the views of certain judges, 
the wife did not have a right of a proprietary character, but merely 
a licence from her husband to remain in occupation.‘ The nature 
of the licence was not elucidated. 

The Victorian legislature has, since the decision last mentioned, 
carried out the reform, suggested by the Report of the Royal 
Commission on Marriage and Divorce,’ that the remedies in tort 
given to the wife by section 12 of the Married Women’s Property 
Act, 1882 (Eng.) as against her husband, for the protection and 
security of her property, should also be conferred reciprocally- on the 
husband.® The Report contemplated that the remedies conferred 
on a husband or wife by an amended section 12 would be subject to 
the rights in respect of the matrimonial home which were provided 
for both husband and wife in their recommendation.’ This has not 


1 The earlier cases were noted by G. H. L. Fridman in (1954) 17 M.L.R. 82. 

2 Bramwell v. Bramwell [1942] 1 K.B. 870, 873-874. 

3 Henderson v. Henderson (1950) 51 8.R.(N.8.W.) 217 (noted (1954) 17 M.L.R. 
88); but see Aaron v. Aaron (1944) 61 W.N.(N.8.W.) 98, in which Street C.J. 
held that a husband might sue his wife in ejectment if he alleged no wrongful 
act and-claimed no damages. 

4 Public Trustee v. Kirkham [1956] V.U.R. 64. For a valuable discussion of the 
scope and exercise of the court’s decision, see Re Grose [1958] Qd.R. 269. 

5 Cmd. 9678 (1956), para. 704. 

6 Marriage (Property) Act, 1956 (Vic.), s. 6 (replaced now by Marriage Act, 1958 
(Vic.), s. 160). 

7 See para. 685. 
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been followed in the Victorian legislation, and there thus seems prima 
facie to be no good reason why a husband should not now be able to 
proceed against his wife in ejectment for possession of the matrimonial 
home, just as the wife is seemingly able to do against her husband.° 
However, Professor O. Kahn-Freund has asserted that the doctrine 
of the licence to remain in the matrimonial home does not rest 
wholly on section 17, but is a right on which reliance may be placed in 
all proceedings between husband and wife.’ On this basis, the plaintiff 
husband or wife would have to satisfy the court that he or she had 
a case for revoking the licence. Indirect support for this view may be 
found in the injunction cases, and particularly in the most recent of 
these, in which the Court of Appeal considered that section 12 did 
not give the wife an absolute right to exclude her husband from the 
matrimonial] home which she owned, the matrimonial home differing 
from other property.'° But the Australian courts have, for many 
years, been prepared to deal solely with the wife’s proprietary 
rights, without prejudice to the right of consortium or any other 
matrimonial considerations.’? So far as Victoria is concerned, this 
matter is complicated by section 7 of the new Act | (corresponding to 
section 17 in England) providing that where any question which 
could have been raised for decision in proceedings under section 7 
arises in any other proceedings, “‘it shall be determined upon the 
same principles as if it had been raised for decision in proceedings ”’ 
under section 7. If this means what it seems to say, then the 
husband, in most cases, may be no better off than before, and the 
wife may be worse off. Certainly, it seems preferable to have all 
such disputes subject to the discretionary jurisdiction. 


2. Tue Tenancy CASES 


In 1958, the N.S.W. Full Court had reluctantly followed the 
English cases in deciding that a husband who was the tenant of the 
matrimonial home which was subject to rent restriction legislation 
could not surrender his lease while his wife remained on the pre- 
mises.?* It is clear, however, that the Victorian courts were folowing 
their own path even before the new legislation (whatever effect the 
latter may have), for Herring C.J. declined, on similar facts, to follow 


8 Nilan v. Nilan (1951) 68 W.N.(N.8.W.) 271; cf. the English injunction cases, 
e.g., Shipman v. Shipman [1924] 2 Ch. 140. 
9 Matrimonial Property Law (1955, ed. W. Friedmann), p. 300. 
10 Gorulnick v. Gorulnick [1958] P. 47. 
11 e.g., Lans v. Lane (1918) 18 8.R.(N.8S.W.) 657. Cf. position in Scotland in ali 
roperty disputes between the spouses, ¢.g., Millar v. Millar, 1940 8.C. 56. 

12 Replaced now by Marriage Act, 1958 (Vic.), s. 161. 

13 Webb v. Diethe (1953) 8.R.(N.8.W.) 190 (noted (1954) 17 M.L.R. 84); of. Maver 
v. Pennock [1956] 8.R.(N.8.W.) 250. New Zealand seems also to have adopted 
the English position: see Robertson v. Te Awhitu [1954] N.Z.L.R. 541. In 
Killiby v. Farthing (1954) 55 8.R.(N.8.W.) 85, the N.8.W. Full Court refused 
to apply the same rule where the position of the spouses was reversed. In 
view of Dickson v. MoW hinnie, noted infra, Webb v. Diethe would appear to 


have a short life before it. 
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the N.S.W. case and the English decisions on which it was based." 
Actually, he sought to distinguish the English cases on the grounds 
that there were differences between the English and Victorian Acts, 
although these differences seem insubstantial. It would appear 
that there is no real conflict with the English cases in that in those 
cases there was no doubt that the husband was a statutory tenant. 
The possible conflict is as to the position of the wife where the 
husband terminates his contractual tenancy by giving notice to the 
landlord. The English cases have not yet provided an answer on 
this point. 
8. THE PURCHASER CASES 


The trend away from the English line of authority is more apparent 
in the case of the matrimonial home sold by the husband over his 
deserted wife’s head. An earlier Victorian decision * that the right 
of a wife, whether or not deserted, to remain in possession was a 
personal one which was maintainable only against her husband, and 
accordingly gave her no protection against purchasers from 
the husband, with or without notice, was followed by the Supreme 
Court of South Australia in a case in which, unlike the Victorian 
case, there was no doubt about the husband being in desertion, the 
decision being therefore that much stronger, but it was again the 
decision of a judge of first instance.'* These cases have now received, 
in N.S.W., the approval of the first Full Court in Australia to deal 
with this matter.*’ 

The court, consisting of Street C.J., Owen J. and Roper C.J. in 
Equity, in a lengthy discussion of the English cases, sought to 
minimise three troublesome Queen’s Bench Division cases,’* and 
stated that unless they could be regarded as being in a special 
category it was of the opinion that they were wrongly decided. The 
second alternative seems to present less difficulties than the first. 
The two main obstacles set up by the Court of Appeal were sought 
to be distinguished. Bendall v. McWhirter ° was to be regarded 
merely as an authority for the proposition that in England a trustee 
in bankruptcy stands in the bankrupt’s shoes and cannot recover 


14 Adamson v. Busch [1055] V.L.R. 450. Herring O.J. followed the doubts of 
Sholl J. (obiter) in Brennan v. Thomas [4058] V.L.R. 111. See also conflict of 

opinion ın Re Austen (1955) 72 W.N.(N.8.W.) 288. 

Brennan v. Thomas, su (noted (1964) 17 M.L.R. 88 in this respect), following 

Thompson v. Earthy [1951] 2 K.B. 596. 

16 Maio v. Piro [1956] §.A.8.R. 288. It was apparently assumed that the 
plaintiff had constructive notice of the wife's rights, but no reference was made 
to Westminster Bank, Ltd. v. Lee [1956] . 7, decided one year earlier, 
which might have led the court to a contrary conclusion on the facts. The 
decision in the latter case is also inconsistent with the statement in Mato v. 
Piro that, on the basis of the English cases, the purchaser’s position is even 
weaker if he has merely an equitable estate, as was the case here. 

17 Dickson v. MoWhinnse [1958] S.R. (N.8.W.) 179 (a case of alleged constructive 
notice on the part of the purchaser). 

18 Ferris v. Weaven [1952] 2 All E.R. 288; Savage v. Hubble [1958] C.P.L. 
416; Street v. Denham [1954] 1 All E.R. 582. 

19 [1952] 2 Q.B. 466. 


On 
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possession of premises, owned by the bankrupt, but occupied by the 
latter’s deserted wife, which were formerly the matrimonial home, 
without an order under section 105 (1) of the Bankruptcy Act, 1914. 
Jess B. Woodcock & Son, Ltd. v. Hobbes ° should be regarded as 
authority only for the proposition that a county court judge in 
England had a discretion in an action for possession to postpone for 
& reasonable time, in an appropriate case, the execution of an order 
for possession. It is difficult to agree with this contention. However 
unsatisfactory it may be, the majority of the Court of Appeal in 
Woodcock v. Hobbs appears to have made it quite clear that a 
deserted wife has an equity to remain in occupation, and that this 
is binding on a purchaser with actual or constructive notice thereof, 
even though the court has a discretion to terminate the equity.*? 

The kernel of the N.S.W. decision is found in the following 
quotation : 

“ Notwithstanding the many expressions of opinion by Lord 
Denning, we think, with all respect, that a deserted wife has no 
interest, legal or equitable, in the matrimonial home, and no 
equity, as we understand the word, enforceable against a 
purchaser of the land whether with or without notice of her 
occupancy and that she is a deserted wife. The utmost that 
can be said, in our opinion, is that where proceedings by that 
purchaser to recover possession are taken against the wife in a 
court which has a discretion to postpone execution of its order, 
the facts that the premises sought to be recovered were the 
matrimonial home and that the wife is a deserted wife are 
circumstances to be considered in the exercise of whatever 
discretion there is to postpone the date for giving up possession. 
We are of opinion that Thompson v. Earthy was rightly decided 
and we agree with what Roxburgh J. said in that case. If, 
contrary to our opinion... Bendall v. McWhirter and Woodcock 
v. Hobbs are to be treated as laying down some wide principle 
which would enable a deserted wife to defeat an action for 
possession brought against her by a purchaser of the premises, 
then we respectfully decline to follow them.” *? 


An added ground for holding against the wife was that the 
premises in question were subject to the land registration system, 
it being held that, where the husband was the registered proprietor, 
a deserted wife could not, merely as such, set up a claim to an 
unregistrable proprietary interest so as to defeat the right of the 
registered proprietor to dispose of the land for which he held a clean 
certificate of title. Such a clog on the husband’s title would be 
contrary to the spirit of the legislation.’ This viewpoint, which has 


20 [1955] 1 All E.R. 446. 

41 Bee Westminster Bank, Lid. v. Lee [1956] Ch. 7, 18, per Upjohn J.; 
Shakespear v. Atkinson [1955] N.Z.L.R. 1011 (iassoroved 4a Dickson v. 
McWhinnte, supra); cf. Cochrane v. Kneebone [1957] N.Z.U.R. 456. 

22 Dickson v. MoW hinnie, supra, at p. 197. 

23 This matter was not adverted to in Brennan v. Thomas, supra, despite the title 
being a registered one, but was considered in Maio v. Piro, supra, Ligertwood 
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solid statutory justification, must appeal to all interested in the 
simplification of title, and is of great importance in Australia, the 
birthplace of the Torrens System. 

This latter ground would have been sufficient to defeat the wife, 
but it is just as well that the Full Court of N.S.W. has taken a definite 
stand on the wider issue. The court pointed out the desirability of 
uniformity of decisions by English and Australian courts on matters 
of general principle. It would not lightly depart from a view of the 
law which it thought had become firmly established in England. 
The decisions from which it was sought to extract the principle in 
question were not, however, decisions of the House of Lords or of 
the Privy Council. Accordingly they did not bind the court. That 
is, of course, the crux of the matter. But it is not the whole story. 
The dramatic boom in the doctrine, in so far as it affects third parties, 
has been most unwelcome in Australia, and some courts have had 
the courage to depart from the English decisions in their least 
acceptable trends. It is felt to be an unnecessary intrusion into 
the sphere of property law, and it is not, difficult to forecast how the 
High Court of Australia will react to it. 

H. Tarzo.* 


J.’s reasoning being adopted in Dickson v. McWhinnte, supra. Generally, the 
Australian Acts do not contain as wide a provision as s. 70 (1) (g) of the Land 
Registration Act, 1925 (Hng.) (protecting the rights of persons in actual 
occupation). 


* Senior Lecturer in Law, Canberra University College, Australia. 


A NOTE ON SECTION 144(1) AND (2) OF 
THE SALE OF GOODS ACT, 1893 


Tne purpose of this note is to examine the present effect of these two 
subsections in the light of subsequent judicial interpretation, and to 
suggest a revised version of them which would be more in line with 
modern doctrine. 

Section 14 runs as follows: 


** Subject to the provisions of this Act and of any statute 
in that behalf, there is no implied warranty or condition as to 
the quality or fitness for any particular purpose of goods 
supplied under a contract of sale, except as follows :— 

** (1) Where the buyer, expressly or by implication, makes 
known to the seller the particular purpose for which 
the goods are required, so as to show that the buyer 
relies on the seller’s skill or judgment, and the goods 
are of a description which it is in the course of the 
seller’s business to supply (whether he be the 
manufacturer or not), there is an implied condition 
that the goods shall be reasonably fit for such purpose, 
provided that in the case of a contract for the sale 
of a specified article under its patent or other trade 
name, there is no implied condition as to its fitness 
for any particular purpose: 

“< (2) Where goods are bought by description from a seller 
who deals in goods of that description (whether he 
be the manufacturer or not), there is an implied 
condition that the goods shall be of merchantable 
quality; provided that if the buyer has examined the 
goods, there shall be no implied condition as regards 
defects which such examination ought to have 
revealed.”’ 


I shall be mainly concerned in what follows with subsection (1), 
and for the time being we can leave subsection (2) on one side. 
Similarly, I am leaving out of account for the moment the proviso 
to subsection (1). What we have left of subsection (1) is, apart 
from two expressions, delightfully clear and has given rise to no 
difficulty whatsoever. 

The two expressions to which I refer are these: first, “ particular 
purpose,” and secondly, ‘fso as to show that the buyer relies on 
the seller’s skill or judgment.” As to the first, it is now well settled 
that a purpose may be a “ particular purpose ” within the meaning 
of this subsection even though it is the normal purpose for which 
the article sold is used, and that the act of ordering goods whose 
purpose is evident from their name ‘‘ makes known ” to the seller 


484 


SEPT. 1959 SALE OF GOODS ACT, 1898, s. 14 (1) AND (2) 485 


the purpose for which they are required. That an ordinary or 
normal purpose was not within the words of the Act was strenuously 
argued on behalf of the defendant in Preist v. Last. This argument 
was rejected by the Court of Appeal. It does not follow, however, that 
a normal and a special purpose are one and the same thing in regard 
to the application of section 14 (1). I shall return to this point in 
a moment. 

The words ‘fso as to show that the buyer relies on the seller’s 
skill or judgment ” are not so easily disposed of. It seems to be fairly 
well established that in the case of goods whose purpose is self-evident, 
the fact that the purpose is self-evident not merely ‘“‘ makes known ”’ 
to the seller the purpose for which they are required—in the absence, 
of course, of a disclosure by the buyer that he requires them for some 
purpose other than their normal one—but is also sufficient to prove 
the necessary reliance on the seller’s skill or judgment. Collins 
M.R. in Chaproniére v. Mason? is reported as follows: (His 
Lordship said that) ‘‘ It was obvious that the person who bought 
a bun from a baker relied on the baker’s skill or judgment.” The 
judgment in this case was not, however, based on section 14 (1). For 
this reason the advice of the Privy Council in Grant v. Australian 
Knitting Mills* is probably stronger authority. The plaintiff in that 
case had done no more than buy some underpants. He had not, 
so far as one can tell, asked the shop assistant whether the garments 
which he was shown would be fit for the purpose for which he 
required them, nor brought home to the assistant in any way that 
he (the plaintiff) was relying on the Jatter’s skill or judgment. Yet 
he recovered damages under section 14 (1). Lord Wright said *: 


‘¢ The first exception,’ if its terms are satisfied, entitles the 
buyer to the benefit of an implied condition that the goods are 
reasonably fit for the purpose for which the goods are supplied, 
but only if that purpose is made known to the seller, ‘so as 
to show that the buyer relies on the seller’s skill or judgment.’ 
It is clear that the reliance must be brought home to the seller, 
expressly or by implication. The reliance will seldom be 
express: it will usually arise by implication from the circum- 
stances: thus to take a case like that in question, of a purchase 
from a retailer, the reliance will be in general inferred from the 
fact that a buyer goes to a shop in the confidence that the 
tradesman has selected his stock with skill and judgment.” ° 


So much for goods whose purpose is self-evident. The statute 
has been judicially glossed in such a way as to relieve a plaintiff 


1 t90 2K.B. 148. The hot water bottle case. 

2 (1905) 21 T.L.R. 638, at 684. 3 [1986] A.C. 85 

4 Ibid., at 99. 

5 i.e., Sale of Goods Act, s. 14 (1), or rather, the equivalent subsection of the 
South Australian Sale of Goods Act, 1895. 

® See also Frost v. Aylesbury Dairy Co. [1905] 1 K.B. 608 (sale of milk contam- 

inated with typhoid germs) where the vendors’ insistence on the precautions 

they took to ensure the purity of the milk was held to show reliance by the 

buyer on the vendors’ skill and judgment. 
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of any burden of proving that he brought home to the seller that 
he was relying on the latter’s skill or judgment. But what of the 
case where the buyer requires the goods for a purpose which he 
discloses expressly to the seller, and whefe this purpose is not self- 
evident from the nature of the goods? Let us take the case of 
Manchester Lines v. Rea." 

The plaintiffs, who were shipowners, ordered a quantity of coal 
for their steamship “M”? from the defendants. The defendants 
knew the purpose for which the coal was required. Owing to a 
combination of circumstances beyond the control of the defendants, 
there was only one source of supply from which they could obtain 
the quantity which the plaintiffs required. They delivered coal from 
this source, and it proved wholly unsuitable for the plaintiffs’ ship, 
with the result that the ship had to turn back after putting out to 
sea. The House of Lords held that section 14 (1) applied. 

Lord Buckmaster said è: 


‘If goods are ordered for a special purpose, and that 
purpose is disclosed to the vendor, so that in accepting the 
contract he undertakes to supply goods which are suitable for 
the object required, such a contract is, in my opinion, sufficient 
to establish that the buyer has shown that, he relies on the 
seller’s skill and judgment.”’ 


Lord Atkinson speaks to the same effect °: 


‘It was argued that this subsection throws upon the buyer 
the burden of showing not only that he has made known to the 
seller—expressly or by implication—the particular pur poes for 
which the goods are required, but also that he relied upon the 
‘skill and judgment of the seller’ in selecting the goods to be 
supplied. Three questions arise upon this contention: (1) Does 
not the buyer by (as in the present case) expressly stating in 
the contract of purchase the purpose for which he requires the 
goods, rima facie at least, show to a seller whose business it is 

oi goods of the description required, that he relies upon 
the atter’s skill and judgment sufficiently to satisfy the 
provisions of this subsection? ”’ 


This question he answers in the affirmative. 
Lord Sumner *° is less explicit. 
‘ The words of section 14 (1) are ‘so as to show,’ not ‘ and 


also shows.’ They are satisfied, if the reliance is a matter of 
reasonable inference to the seller and to the court.’ 


He differs from the other learned Lords in not stressing that a 
strong inference is to be drawn from the mere fact that the seller has 
contracted to supply goods, knowing the purpose for which those 


7 po] 2 A.O. 74. 
s$ Ibid., at 79. 

9 Ibid., at 84-86. 
10 Ibid., at 90. 
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goods are to be used. In fact, I think it is not going too far to say 
that the effect of the opinions of Lords Buckmaster, Atkinson and 
Dunedin (to be considered in a moment) is that the inference of 
reliance will ordinarily bẹdrawn on the strength of a contract made 
with knowledge on the part of the seller of the purpose for which 
the goods are required. 

This becomes apparent when we consider in what circumstances 
reliance on the seller’s skill or judgment will not be shown. Lord 
Dunedin," after stating that disclosure of the purpose for which the 
goods are required will satisfy the provisions of the subsection, 
unless there are other circumstances to prevent the drawing of the 
ordinary inference, goes on to consider what these circumstances 
might be: 

‘© For instance, if there had been a conversation in which the 
seller had said: ‘I have only got such and such Welsh coal and 
I cannot guarantee it to be fit for bunkering for steamer, but 
I think it may do; you can have it if you like,’ and if, on the 
top of that, the contract had been made, then I think the 
ordinary inference of trust would have been displaced.”’ 


This example shows, I think, that in order to escape lability 
under section 14 (1) a seller must show that he contracted on the 
footing that the risk of the goods’ proving unfit for the purpose for 
which they were required stood with the buyer, or in other words, 
that the seller was not going to make the decision on the fitness of 
the goods for the buyer. If the seller offers what goods he has, 
without a word as to their fitness, section 14 (1) applies. This was 
in fact exactly the situation of the respondents in Manchester Lines 
v. Rea. They delivered the only coal they could get without ever 
consulting with the buyers as to its probable fitness for their 
purpose. 

If it is difficult for a seller who is not the manufacturer of the goods 
to escape liability under section 14 (1), it is probably even more 
difficult for a seller who is the manufacturer to do so. This will be 
evident upon examination of the case of Cammell Laird & Co. v. 
The Manganese Bronze and Brass Co. The appellants, a firm of 
shipbuilders, had agreed to build for and sell to X Co. two ships. 
They made a contract with the respondents for the manufacture of 
two propellers, to be to the entire satisfaction of the future owners, 
X Co., and of the appellants. The respondents made two propellers 
in accordance with the specifications given. One of them, when 
fitted to one of the ships, made so much noise that X Co. would 
not accept it. A replace propeller was made, also in accordance with 
the specifications, and this again proved too noisy. A second 
replace propeller was made and this one was satisfactory. The 
propeller which had been fitted to the other ship was tried on the 


11 Tbid., at 81. 
12 [1984] A.G. 402. 
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ship with which there had been so much trouble and was found 
entirely satisfactory. The appellants sued for damages for delay in 
completing the work, relying on the “‘ entire satisfaction ’’ clause 
and on section 14 (1) of the Sale of Goode Act. They were held by 
the House of Lords to be entitled to succeed on both grounds. 

Lord Warrington of Clyffe’s statement of the position under 
section 14 (1) is expressly based on Manchester Lines v. Rea. He 
says **: 

“ The point in that case [1.e., Manchester Lines v. Rea] was 
that reliance by DAP aS on the skill and judgment of the 
vendor may be inferred from the communication by the 
purchaser of the purpose for which the goods in question were 
purchased, and need not be supported by positive evidence, as 
the Court of Appeal in the judgment appealed from and reversed 
had thought.’ 


When applying this to the facts of the case before him, he said *: 


‘< Here there was a substantial area outside the specifica- 
tion, which was not covered by its directions and was therefore 
necessarily left to the skill and judgment of the seller.” 
Without attempting to express an opinion on the actual cause 
of the trouble, I think it is clear that it arose from some defect 
in the seller’s area. Four propellers were made, each in accord- 
ance with the specification. Two were noisy, two were not.”’ 


It will be very rarely that a manufacturer is required to produce an 
object for a spectal purpose upon specifications so complete that 
there is no room for the exercise of his skill or judgment at all. Of 
course, it is implicit in the decision in the Cammell Laird case that 
the defect rendering the goods unfit for their special purpose must 
arise from the area left, to the seller’s judgment.*® 

When we come to consider Lord Wright’s judgment in the 
Cammell Laird case, we find that the law is stated with a rather 
different emphasis. 


‘ But the more difficult question remains whether the 
particular purpose for which the goods were required was not 
merely made known, as I think it was, by the appellants 
to the respondents, but was made known so as to show that the 
appellants as buyers relied on the seller’s skill and judgment. 
Such a reliance must be affirmatively shown; the buyer must 
bring home to the mind of the seller that he is relying on him 
in such a way that the seller can be taken to have contracted on 


13 Ibid., at 418. 

14 Ibid., at 414. Italics supplied. 

15 In particular, the thickness of the propeller blades was not specified, apart from 
the thickness slong medial lines, and apart from the direction that the edges 
were to be "' eh ek up to fine lines.” It was subsequently found that the 
satisfactory propellers had slightly thicker blades in some respects. They were 
also somewhat heavier. Cf. Lord Tomlin, ibtd., at 411. 

The problem of ‘‘ partial '' reliance, t.e., reliance in respect of some matters, but 
not in respect of others, will normally only arise in the case of a seller who ip 
also manufacturer. 
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that footing. The reliance is to be the basis of a contractual 
obligation.” 


Yet he accepts Preist v, 


t. 

** In some cases it matter may be very simple: the purpose 
for which a hot water bottle is required is easily determined 
and equally easy is it to determine the extent of reliance on the 
seller. +” 


Lord Wright’s formulation of the requirements of section 14 (1), 
with its insistence on affirmative proof of the buyer’s reliance on the 
seller’s skill or judgment, is, in my opinion, contrary to the general 
tenor of the decisions, and in particular, is contrary to the formula- 
tion on which the decision of the House of Lords in Manchester Lines 
y. Rea ** is based. It is indeed to be noticed that Lord Wright does 
not allow the heresy which has tainted his statement of the principle 
to affect his decision in the case. Nor does it affect the way in which 
he reaches that decision. 


s. . . what the respondents had to do was to follow the 
instructions given them as to design and so forth, and produce 
something which being of that design and size would function as 
a propeller. The conclusion I arrive at is that in all matters 
relevant as between these parties to the creation of a propeller 
for No. 972, there was reliance on the seller’s skill or judgment 
within the section.” ** 


This is based on inference and not on affirmative proof. 

But the fact remains that it is misleading to talk in terms of 
affirmative proof of reliance by the buyer on the seller’s skill or 
judgment. A good example of this is provided by the statement of 
the effect of section 14 (1) in Cheshire and Fifoot *°: 


“< Tt must be proved that the seller knew, not only the purpose 
for which the goods were required, but also that reliance was 
laced on his own skill and judgment. ... It is a question of 
act in each case whether the seller as a reasonable man must 
have known that reliance was placed on his skill or judgment, but 
he is taken to have this Le aouleaae if a disclosure is made of the 
special purpose for which: the goods are required.” 


Thus, what is given with one hand in the first sentence is taken away 
with the other hand in the second. There is no need to clutter up 
the law with doctrines of imputed knowledge which a more realistic 
statement of the fundamental principles would avoid. 

Before putting forward my own suggestions for the improvement 
of the drafting of section 14 (1), I must say a word or two about the 
proviso. This states in quite unambiguous language that in the case 
of a contract for the sale of a specified article under its patent or other 


17 Ibid., at 428-424. Italics supplied. 

18 [1922] 2 A.C. 74. 

19 +1934 A.C. 402, at 425. 

20 Law of Contract, 4th ed., at p. 181. Italics supplied. 
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trade name, there is no implied condition as to its fitness for any 
particular purpose. On the face of it there is no room for argument 
that the buyer has relied on the seller’s gkill or judgment: if the 
article is sold under its trade name section 14 (1) does not apply. 
But once again the courts have interpreted the statute. 

The proviso must now be read in the light of the Court of Appeal’s 
decision in Baldry v. Marshall.?* The plaintiff in that case wrote 
to the defendants, asking them whether the Bugatti eight cylinder 
was likely to be on the market that year. The defendants replied 
that they specialised in the sale of these cars and could supply all the 
necessary information. At a subsequent interview the plaintiff told 
them of the purpose for which he wanted the car. They said that 
they thought that a Bugatti would satisfy his requirements, and the 
plaintiff ordered one. Having found the car unsuitable, he claimed 
to reject it and have the purchase money back. 

The defendants argued that where there was a sale under a trade 
name the question of reliance on the seller’s skill or judgment was 
irrelevant. They found strong support for this proposition in a 
dictum of Farwell L.J. in Bristol Tramways v. Fiat Motors 3: 


“< Tf a man orders in express terms an article known by a 
patent or trade name under that name, and gets it, he cannot 
complain that it will not answer some specific purpose for which 
he wanted it, even although he told the vendor before he ordered 
it the purpose for which he required it.” 


And again: 
“. . . the seller is not bound to refrain from carrying out his 


order for the machine because it is ill adapted for, or even wholly 
incapable of, effecting the purpose mentioned in the order.” 


One could not desire a clearer statement of the effect of the proviso. 
Moreover, this is the natural meaning of the language used in the 
statute. 

Nevertheless, the plaintiff succeeded in Baldry v. Marshall. The 
crucial issue was whether the car had been sold under its trade name 
within the meaning of the proviso. The effect of the decision is that 
an article is not “‘ sold under its trade name’? when the buyer has 
relied on the seller’s skill or judgment that the article will be fit for 
the purpose for which he (the buyer) requires it. The following well- 
known passage from the judgment of Bankes L.J.** illustrates his 
line of reasoning: 

‘ The mere fact that an article sold is described in the 
contract by its trade name does not necessarily make the sale a 
sale under a trade name. Whether it is so or not depends upon 
the circumstances. I may illustrate my meaning by reference 
to three different cases. First, where a buyer asks a seller for an 


21 [1995] 1 K.B. 260. 
23 (1910) 2 K.B. 881, at 839. 
33 [1925] 1 K.B. 260. at 268. 
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article which will fulfil some particular purpose, and in answer to 
that request the seller sells him an article by a well-known trade 
name, there I think jt is clear that the proviso does not apply. 
Secondly, where the hfiyer says to the seller, * I have been recom- 
mended such and such an article ’—mentioning it by its trade 
name— will it suit my particular purpose?’ naming the pur- 
pose, and thereupon the seller sells it without more, there again I 
think the proviso has no application. But there is a third case 
where the buyer says to the seller, ‘ I have been recommended so 
and so ’—giving its trade name—‘ as suitable for the particular 
purpose for which I want it. Please sellit to me.’ In that case I 
think it is equally clear that the proviso would apply.” 


In fact he makes no bones about reintroducing the test of reliance in 
so many words. The test is: 

‘‘ Did the buyer specify it under its trade name in such a way 
as to indicate that he is satisfied, rightly or wrongly, that it will 
answer his purpose, and that he is not relying on the skill or 
judgment of the seller, however great that skill or Judgment 
may ber’ 


The effect of the decision in Baldry v. Marshall is that where the 
buyer discloses the purpose for which he requires the goods the seller 
will be hard put to it to resist the inference of reliance on his skill 
or judgment, and the proviso will not apply. Yet on the wording of 
the proviso as it stands it is by no means obvious that reliance on the 
seller is to have any relevance at all where an article is sold under a 
patent or other trade name. 

But it seems that the proviso is not deprived of its full effect in 
the case of goods sold for a purpose which is self-evident. As we have 
seen,?° the fact that the purpose is self-evident is sufficient to show 
reliance on the seller’s skill where the goods are not sold under a trade 
name. Butin Wilson v. Rickett Cockerell & Co., Ltd.?* Romer L.J. 
_ said that the fact that the buyer was satisfied with the standing and 

reputation of the sellers, and assumed that any Coalite supplied by 
them would be of the normal quality and in normally good condition, 
although indicating some reliance on the sellers’ skill and judgment, 
was quite insufficient to displace the operation of the proviso.?’ 
Consequently there will be cases where the buyer is defeated on the 
sole ground that the goods were sold under a trade name. But they 
will be pretty rare. 

One of the main defects of section 14 (1) is that it lumps together 
the two cases, where goods are required for their ordinary purpose 
and where goods are ordered for a special purpose. It is no accident 
that in the first case section 14 (2) often applies as well as section 


m Ibid., at 267. 235 Supra, 485. 

26 [1954] 1 Q.B. 598, at 612. 

37 Contrast with this the ra of Lord Wright in Grant v. Austrahan Knitting 
Mills, quoted above: ‘‘ [In the case] of a purchase from a retailer, the reliance 
will be in general inferred from the fact that a buyer goes to a shop in the 
confidence that the tradesman has selected his stock with skill and judgment.” 
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14 (1).** This is because the implied condition is basically one of 
quality, and there is no justification for retaining the inappropriate 
language on which this result is based unger section 14 (1). If it is 
recognised that the condition is one t the goods shall be of 
reasonably good quality, or rather of a quality which the buyer is 
entitled in the circumstances to expect,’ not only can we dispense 
with the artificialities of ‘‘ inferred reliance’? but we can also see 
that the proviso to section 14 (1) has, in this first case at least, no 
justification in principle. For if a retailer is to be bound by an 
implied condition that the goods which he sells are of reasonably good 
quality, as indeed he ought to be,*° then no sensible distinction can 
be made between goods which are sold under a trade name and 
goods which are not. 

The implied condition that the goods sold are fit for a particular 
purpose should be confined to the case where the buyer has expressly 
indicated some special purpose for which he requires them. In this 
case it should be recognised in the wording of the statute that reliance 
on the seller’s skill or judgment is not something which the buyer 
has to prove, but, in the absence of some strong indication to the 
contrary, 18 an inference which is to be drawn in every case. Here 
again there is no justification for an exception in cases where an 
article is sold under a trade name. Baldry v. Marshall is sound in 
general principle, and effect should be given to it in reframing the 
section. 

It has already been pointed out that in the case of goods which 
have a self-evident purpose section 14 (1) and section 14 (2) may 
easily overlap. It is impossible to be absolutely certain of the 
precise meaning of ** merchantable,” but the general idea is that the 
goods should be of a quality which the buyer is entitled to expect for 
his money. The limitation of the proviso to section 14 (2) to cases 
where the buyer has actually examined the goods seems a little odd. 
There is no good reason why a buyer who has neglected to examine 
them when he had a real opportunity to do so, and a reasonable buyer 
would have taken the opportunity, should be able to call on the seller 
to make good defects which an examination ought to have revealed. 
Yet as the law stands he can. In Thornett & Fehr v. Beers & Son *? 
Bray J. held that the Act had deliberately changed the common law 
rule, and a mere opportunity for examination no longer excluded 
the implied condition.** Nevertheless, the examination need not be 


28 As in, for example, Grant Vv. Australian Kntttsng Mills. 

28 Obviously the buyer of a cheap article cannot complain if it is not as well made 
as an expensive article of the same kind. For this reason it seems impossible, 
or at least misleading, to talk of a condition of ‘‘ good quality,” or even 
‘‘ reasonably good quality.’ 

30 Tf only for the reason that the buyer is not in contractual relations with the 
manufacturer. 31 [1919] 1 K.B. 486. 

54 Tt is not contended that mere opportunity for examination ought to exclude the 
implied condition. A buyer i only to be defeated under the proviso where 
it was reasonable to expect him to take the opportunity of examining the goods. 
This will obviously not be so in every case. 
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as thorough as a prudent buyer would make, provided that the buyer 
concerned considered it sufficient. This only serves to emphasise 
the absurdity of allowing @ buyer to rely on section 14 (2) when he 
has neglected altogether examine the goods.** Moreover, why 
should examination exclude the seller’s liability (as to defects which 
the examination ought to have revealed) under section 14 (2) but not 
under section 14 (1)? ** 

My contention has been that as a result of judicial interpretation 
section 14 (1) and (2) now have effects which, in some respects, no 
longer correspond with their language. The points which have been 
advanced in support of this contention, together with some suggested 
changes in the substantive law, may be summarised as follows: 

First, two different situations have been brought within the 
scope of section 14 (1) which can be more conveniently handled 
separately—namely, the case where goods are bought for a purpose 
which is self-evident, and the case where goods are bought expressly 
for a special purpose. In the former case the implied condition is 
one of quality, and there is no need to frame it as one of fitness for 
purpose. 

Secondly, the words ‘‘ so as to show that the buyer relies on the 
seller’s skill or judgment ”? are misleading in that unless the seller 
expressly guards himself against warranting that the goods will be 
fit for the purpose for which the buyer requires them, the mere fact 
of his supplying goods with knowledge of the buyer’s purpose will 
be sufficient to raise the implied condition. There is no burden on 
the buyer other than that of showing that the seller knew of the 
purpose. 

Thirdly, the decision in Baldry v. Marshall °° renders the proviso 
to section 14 (1) nugatory, or nearly so, in regard to goods bought 
for a particular purpose, and it ought not to be retained either in this 
case or in the case of goods bought for a self-evident purpose. 

Fourthly, the implied condition under section 14 (2) that the goods 
shall be of merchantable quality comes to much the same thing as 
the condition of quality which section 14 (1) gives in the case of goods 
bought for a self-evident purpose, and no harm would be done if 
these two implied conditions were rolled into one. This composite 
subsection ought to contain the proviso from section 14 (2), and 
the proviso ought, in turn, to be amended so as to exclude the implied 
condition where the buyer has had an opportunity, which he ought 
reasonably to have taken, of examining the goods, and has not 
bothered to do so. 


33 Again provided it was reasonable to expect him to examine the goods. 

34 s 18 assuming that both conditions are in effect as to quality (leaving aside 
the case under s. 14 (1) of goods required for a spectal purpose), and also 
that the limitation of s. 14 (2) to sales by description is not of great 
practical importance. See Atiyah, Sale of Goods, pp. 67-68. In any case it 
is hard to see a distinction of principle between a sale by description and a sale 
not by description. 

35 [1925] 1 K.B. 260. 
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There only remains the problem of redrafting the two subsections 
so as to give effect to these suggestions. The following version is 
tentatively proposed : 


s< (1) Where the goods are of a Yescription which is in the 
course of the seller’s business to supply (whether he be the 
manufacturer or not), there is an implied condition that the goods 
shall be of merchantable quality °°; provided that if the buyer 
has, or ought to have, examined the goods there shall be no 
implied condition as to defects of quality which such examination 
ought to have revealed; 

** (2) Where goods are bought from a seller who deals in 
goods of that description (whether he be the manufacturer or 
not), and the buyer makes known to the seller the particular 
purpose for which he requires the goods, there is an implied 

ndition that the goods shall be reasonably fit for that purpose.”’ 

If section 14 were revised on these lines the change would be 
mainly one of formulation. The following points, however, would 
be new: the implied condition of quality, which is at present excluded 
only in sales by description where the buyer has actually examined 
the goods, would be excluded in all sales where the buyer has had 
an opportunity, which he ought reasonably to have taken, of 
examining the goods, whether he has actually done so or not *’; and 
the proviso to the present section 14 (1) would be entirely removed— 
it should be up to the seller to exclude the condition as to fitness for 
purpose by an express term of the contract if he does not want to 
guarantee their fitness for the buyer’s purpose, and there is no reason 
in principle why a seller should not be liable on a condition of 
quality in the case of goods sold for a self-evident purpose, whether 
they are sold under a trade name or not. 

Apart from these two points, I suggest that the law already has 
the effect which my revised form of section 14 (1) and (2) would give, 
and that it should be formulated in terms which correspond better 
with that effect.** 

A. D. Hueues.* 


36 Bee note 29, supra. ‘‘ Merchantable'’ may not be an ideal term, but it is 
difficult to find a better one. 

37 Liability is, and would be excluded only as to defects which an examination 
ought to have revealed. 

38 I would like to record my gratitude to Mr. J. W. Davies, 3.c.L.(Oxon.), 
LL.B.(Birm.), Stallybrass Lecturer in Law at Brasenose College, Oxford, for 
his acute criticisms of this note 

* B.0.L., M.A., Assistant Lecturer in Laws, King’s College, London. 


i 
THE DISTINGUISHING MARK OF CRIME 


THe pursuit of definitions has never appealed much to lawyers 
because they are aware that the concepts they employ have been 
rough-hewn by history and stoutly resist philosophical formulation. 
An exception to the general rule has been the quest for a definition 
of crime, which has been undertaken with much learning and great 
ingenuity only to lead to a thoroughly disappointing anti-climax. 
The relegation of Kenny’s celebrated discussion of the problem 
to an appendix of his Outlines of Criminal Law (only to be omitted 
altogether in the latest edition) leaves a student brought up on that 
work with the feeling that he has watched the rocket go up—and come 
down; but before this sense of deflation is accepted it may be 
profitable to consider how nearly right the proposed solution was 
and to isolate the informing insight that gave it such a long and 
honourable life. To do this, it is necessary to go behind Kenny 
to his source, John Austin. 

Austin thought that the characteristic mark of a crime was that 
its sanction is enforced at the discretion of the Sovereign. Kenny 
found it necessary to add that the sanction in the case of a crime is 
punitive, but this addition was made simply to take account of the 
apparently anomalous case of the enforcement of the civil rights of 
the Crown which cannot be said to carry any criminal implication 
merely because the enforcement lies in the discretion of the Crown. 
While accepting Austin’s definition, he re-cast it in a form that made 
Austin’s exegesis of his statement explicit by referring expressly to 
the power of the Sovereign to remit the sanction. The only other 
modification he found himself obliged to make resulted from the fact 
that there are two particular crimes that the Crown has no power to 
remit, namely, sending a prisoner out of England to evade the 
protection of a writ of habeas corpus, and the commission of a 
common nuisance so long as the nuisance remains unabated. The 
resultant definition ran as follows: crimes are wrongs whose sanction 
is punitive, and is in no way remissible by any private person, but 
is remissible by the Crown alone, if remissible at all. This somewhat 
complex statement remains, however, only an elaboration of the 
Austinian formula, which had the merit of a greater simplicity. 

What remains puzzling is why Austin should have fastened upon 
a mark of criminal procedure that 1s wholly exceptional rather than 
upon one that is normal. It is clear that the object of prosecuting a 
man is not to let him off, but to ensure that what society thinks ought 
to be done is in fact done; and to suggest that the power to pardon 
constitutes the distinguishing mark of a crime leads one to suspect 
that the cart has, somehow, been put before the horse. This alone 
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might well have thrown doubt upon the validity of the definition 
and, when it was observed that the abrogation of the prerogative of 
mercy would, according to this definityn, mean the abolition of 
crime itself, the absurdity became patent. Matters were in no 
way helped by Kenny’s additions, for the introduction of the 
punitive factor, which appeared so reasonable in his day, became 
an incumbrance rather than an aid in view of the growing 
belief (be it right or wrong) that social aid and medical treat- 
ment may sometimes be a better response to crime than 
punishment. It remains true, however, that in practice remissibility 
is a remarkably reliable test of the criminal character of a 
wrong, and the collapse of the Austinian definition, as amended 
by Kenny, does not preclude an inquiry into the reason why it was 
such a near miss, particularly as a near miss is apt to show 
approximately where the target is. 

The prerogative of mercy is necessitated by the fact that a 
constitutional duty lies upon the Crown to ensure that, in the case 
of a crime, the judgment of the court is put into effect. This may not 
be a logical necessity, but it is difficult to conceive of any reasonable 
constitutional system laying so absolute a duty of enforcement upon 
the Sovereign without making provision for the exceptional case 
in which the execution of the sentence would run counter to common 
sense or to an overwhelming social sentiment of justice. The 
substantial factor in this situation is found in the peculiarly heavy 
duty imposed upon the Crown to enforce the judgment of the court; 
the prerogative of mercy is purely ancillary and accidental. If 
Austin had pointed to the duty as the decisive mark instead of the 
power to remit, the history of the controversy might have been 
very different. It appears to be true without exception that crimes 
are wrongs tn respect of which the emecutton of the court’s judgment 
thereon ts undertaken (subject to any ewercise of the Crown’s power 
to remit) without the Crown being moved thereto or deflected there- 
from by any other party. This, it would seem, is never true of a 
civil wrong for, here, the judgment of the court is terminal in the 
sense that nothing happens unless the complaining party initiates 
some ancillary process to move the court to execution, for example, 
by judgment summons or writ of fieri facias. If Austin had based 
his definition upon this principle, Kenny’s modifications would 
have been neither necessary nor appropriate. The punitive 
element, introduced to cover the enforcement by the Crown of its 
civil rights, is not required because, when the Crown has obtained 
its judgment, it must return to the court to initiate the process of 
enforcement exactly in the same way as any private litigant must 
do. The words, ‘if remissible at all,” are clearly unnecessary. 

The isolation of the factor of remissibility was, none the less, a 
master-stroke because it focused attention unerringly upon the 
critical stage in the procedure at which the unique and invariable 
distinction is to be located, namely, the point of execution. It is, 
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after all, not so grievous an error if, when looking for a needle in 
a hay~stack, someone points to the shadow it casts. When the 
mistake is observed, the needle is readily found. 

It may be useful by way of further confirmation to play the 
fashionable and illuminating game of seeing what happens if we 
alter the procedural factor in question in respect of particular cases. 
For example, if a bastardy order were to be enforced automatically, 
even if the mother of the child took no step to have it enforced and 
even in despite of her wishes, who could doubt that bastardy would 
be transferred into the field of crime? The finding would become 
a conviction and the order would bear the mark of a sentence. 
Similarly, if damages awarded in a Tunning down action were 
recovered from the defendant by officers of the Crown, whether or 
not the plaintiff took the initiative and even if he preferred not to 
enforce the judgment, the action would be transformed Into a 
prosecution and, even if the damages were paid over to the plaintiff 
by way of redress, this would not suffice to rob it of its criminal 
character. Hf, conversely, the sentence pronounced upon a 
murderer were to lead to no action at all unless the next-of-kin 
chose to initiate the execution of the sentence by some ancillary 
process, it would be impossible to regard murder as a crime at law; 
it would become a mere civil wrong. 

The anomalous cases that have proved so troublesome in relation 
to other modes of definition lose their anomalous character when 
subjected to the test proposed. The common informer, now happily 
defunct, could not wait for the court to enforce the penalty awarded, 
but was obliged to take the necessary steps to procure enforcement 
in the ordinary way, and the action was, thus, decisively marked as 
civil. Contempts of court, likewise, are neatly distinguished as 
criminal or civil according to whether the sanction follows 
automatically or in consequence of some precipitating process 
invoked by an interested party. The case of the enforcement of the 
civil rights of the Crown has already been noticed, and clearly 
offers no exception to the rule. 

This unique distinguishing mark ought not, however, to be 
regarded as a definition. It is simply the inevitable consequence of 
an assumption by society of a particular responsibility in the face 
of certain wrongs; nor is it the only consequence. To fulfil its 
self-imposed duty effectively, special measures for detecting these 
wrongs may be expected and, also, special powers for bringing 
suspected offenders before the court. Nor are we surprised to find 
other consequential differences in the mode of trial and the rules 
of evidence, nor to observe that prosecutors must have the consent 
of the court to withdraw a charge. These marks are interesting 
and informative indicia, pointing to the governing factor of special 
social responsibility in respect of these wrongs; but they are not 
crucial. ‘This follows logically enough from the fact that the object 
of criminal procedure is not to catch criminals, nor to bring them 
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to court, nor yet to declare publicly after fair trial what ought to 
be done with them: the object is to do what ought to be done 
and to ensure that no one stands in fhe way of the fulfilment 
of this duty. Clearly, this duty will go unfulfilled if offenders are 
not detected, not brought to trial, and their guilt not established; 
but these stages are ancillary to the factor of execution. If execution 
is omitted, the prior stages lose all meaning; if execution is intro- 
duced, these inevitably make their appearance in some form or 
other. Thus, in practice, we may look to the whole procedure to 
see whether it reflects the particular responsibility undertaken by 
society in relation to such wrongs if we wish to know whether a 
particular wrong is a crime or not; but the decisive mark remains 
the automatic character of execution. 

This approach to the matter is satisfying because we should 
expect any advanced society to make a distinction between 
occasions that lead it merely to offer its judicial and executive 
facilities to the wronged citizen and occasions that lead it to take 
matters into its own hands; and this, as Kenny himself made 
clear, is the informing principle that produces the divergent forms 
of procedure and stamps the wrong in question as either civil or 
criminal. Moreover, this approach implicitly, but clearly, leaves 
open the quite different problem as to why society chooses to treat 
any particular wrong as a crime rather than a mere civil wrong. 
This important question lies outside the scope of the present com- 
ment, but it may at least be suggested that the answer is to be 
found, not in terms of a definition, but in the realm of convention. 
A wrong becomes a crime because we choose to make it so; and, if 
we wish to know why we so choose, we can but search our hearts 
and observe how men, at various stages of civilisation, think and 
behave when frustrated by their neighbours. 

What emerges from this brief reconsideration of the matter is 
that Austin was so nearly right that he ought not to be deprived of the 
honour due to his masterly insight merely because he was diverted 
from the substantial factor to its intimately connected shadow. 
Admittedly, his mistake led Kenny to gild the wrong lily; but 
Kenny’s clear and comprehensive discussion of the problem is 
rightly regarded as a legal classic and is worthy of preservation 
despite the reverse it inevitably, though belatedly, suffered at the 
hands of a logical generation. He saw, and emphasised, the all- 
important point that it is society’s responsibility for, and control 
over, the sanction that affords the true basis for the distinctive 
character of a crime at law; and in this he was right. 

It would be a misfortune if so much labour and such skill were 
to be thrown away. Both Austin and Kenny penetrated to the 
root of the matter and, in an age in which the creation of crimes 
has become a legislative sport, it is satisfactory to know precisely 
how this is done, because this reveals, no less, the means by which 
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crimes can be converted back into civil wrongs—a matter that may 
seem more urgent when the present process of diluting the concept 
of crime has run its full qpurse. That, however, is another story, 
and the present writer has already commented upon it elsewhere.* 


SETON POoLLOCK.* 


1 See "What’s in a Name? ” [1986] Crim.L.R. at p. 792. 
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§ 
STATUTES 


THe ADOPTION Act, 1958 


APRIL 1959 may be said to mark the full maturity of legal adoption 
in the United Kingdom as October 1950 ? celebrated its majority.’ 

Technically the Adoption Act, 1958,° is a consolidating statute, 
but such a description may be misleading as, although it consolidates 
with the previous law Part II of the Children Act, 1958,‘ the 
Children Act, 1958, and the Adoption Act, 1958, both came into 
operation on April 1, 1959; Part IL of the Children Act, 1958, 
therefore never achieved independent operation. The opportunity 
has been taken to sweep clean from April last the whole of the 
adoption law; new Rules came into effect in England on April 1,° 
replacing those which, in the county court and juvenile court, 
had remained in operation since before 1950; new Regulations ° 
came into operation on April 17. The majority of the amendments 
made by the Act and other instruments result from the recommenda- 
tions made in 1954 by the Hurst Committee,’ but some of the 
Committee’s recommendations have not been implemented, and a 
few independent changes have been made. 


Consents to adoption 


Some outstanding amendments concern the consents required 
before children è may be adopted. The Adoption Act, 1958, s. 4, 
which enumerates the persons whose consent is required, no longer 
includes any person liable by virtue of an order or agreement to contri- 
bute to the child’s maintenance. In practice this has generally 


m 


The Adoption Act, 1950, came into operation on October 1, 1950. 

2 In England and Wales, legal adoption was recognised from January 1, 1927, 
under the Adoption of Children Act, 1926; in Scotland from January 1, 1931, 
under the Adoption of Children (Scotland) Act, 19380. 

3 7 Eliz. 2, c. 5. 

6&7 Eliz. 2, c. 65. 

8.I. 1959, No. 479 (High Court) replacing 8.I. 1950, Nos. 80 and 282; No. 480 

(County Court) replacing §.I. 1949, No. 2897 and 1952, No. 1268; No. 604 

(Juvenile Court) replacing 8.I. 1949, No. 2897 and 1952, No. 554. 

e S.I. 1959, No. 689. 

The Departmental Committee on the Adoption of Children appointed on 

January 26, 1958, under the chairmanship of Sir Gerald Hurst, Q.0., T.D., 

whose report, Cmd. 9248, was presented to Parliament in September 1954. 

This will be referred to as ‘‘ the Committee.” 

€ Only an unmarried infant may be adopted in Great Britain. The Act and 

statutory instruments generally refer to the adopted person as ‘' the infant,” 

but sometimes, ¢.g., 8. 28 (2), s. 87 (1), the words ‘‘ child ’’ or ‘‘ children’ are 

used. Since before adoption the infant is frequently ‘‘ a protected child '’ (s. 87) 

and thereafter his relationship to the adopter is ‘‘as if the infant were a 

child born to the adopter in lawful wedlock ™ (s. 18 (1)), there is perhaps some 

statutory justification, albeit flimsy, for the use of the word "child ” instead 
of ‘‘ infant ” throughout this note. 
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meant the putative father of an illegitimate child against whom 
ap affiliation order had been obtained, or who had contracted an 
enforceable liability to cgntribute to the child’s maintenance. If 
he.had so contributed voluntarily, his consent to the child’s adoption 
was not required under *the Act of 1950.° The 1958 Act also 
makes it quite clear that the consent of a fit person, or manager 
of an approved school, into whose care a child has been committed, 
or a local authority which has assumed parental control over the 
child under the Children Act, 1948, s. 2, is not necessary.*° All such 
persons are, however, under the Rules,’* made respondents to the 
adoption application, of which they are given notice. In general, 
the forms to be completed by persons consenting to the adoption,” 
and the explanatory memorandum supplied to them under the 
Regulations,’*> appear rather less forbidding than formerly. No 
provision is made, as was recommended,“ that the next-of-kin 
of a child’s deceased parent should always be informed of an adoption 
application in regard to the child, but among the duties of the 
guardian ad litem is that of informing the court, where either 
parent of the child is dead, if he learns of any relation of the 
deceased parent who wishes to be heard on the question whether 
an adoption order should be made.** The completion of an 
admissible document signifying consent is facilitated by the pro- 
vision }* that it may be attested by a county court officer or justices’ 
clerk (in Scotland the sheriff), as well as a justice of the peace, who 
need not be a member of the Juvenile Panel. There is no 
requirement that the form must be read and explained to the mother 
before she signs it, as was recommended. Provisions for attestation 
of documents executed outside the United Kingdom are laid down 
in the Rules.*’ 

More drastic amendments have been made as regards the 
circumstances in which the consent normally required may be 
dispensed with, viz., if the person whose consent is required has 
persistently failed, without reasonable cause, to discharge the 


® Bee Re M., An Infant [1955] 2 Q.B. 479, C.A., and Re D., An Infant [1958] 
1 W.L.R. 197; [1958] 1 All E.R. 427, C.A., commented on in (1958) 21 M.L.R. 
413. 

10 g 4 (8), and see Cmd. 9248, para. 110. 

S.I. 1959, No. 479, r. 16 and Form 8; No. 480, r. 10 and Form 2; No. 504, r. 12 

and Form 6. 8.I. No. 689, reg. 5 and the 4th Schedule, para. 10 require the 

placing suthority to ascertain, before an illegitimate child is placed for 
adoption whether the father (if known) has any objection to the child's adoption. 

12 S.I. 1959, No. 479, r. 8 and Form 4; No. 480, r. 5 and Form 5; No. 504, r. 5 
and Form 4. 

13 S.I. 1959, No. 689, reg. 4 and Third Schedule. 

14 Cmd. 9248, para. 112. 

15 B.I. 1959, Nos. 479, 480 and 504, Second Schedule, para. 8. The rules also 
provide (see note 11 supra) that notice of an adoption application should be 
served on any other person or body who in the opinion of the court ought to 
be served with it. 

16 s, 6 (8); cf. Cmd. 9248, paras. 97-99. 

17 S.I. 1959, No. 479, r. 8 (2); No. 480, r. 5 (2); No. 504, r. 5 (2). 
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obligations of a parent or guardian of the child.** It will be interest- 
ing to see how far the courts will modify, in the light of this 
provision, their previous attitude that, ig considering whether the 
consent of a parent to the child’s adoption was unreasonably 
withheld,’® the primary consideration whs not the welfare of the 
child, but the attitude of the parent as a parent, in refusing 
consent.?° 


Qualifications of adopters 


One of the Committee’s recommendations which has not been 
implemented was that the emphasis of the Act should be altered 
to show that normally adoption is by a married couple, and that 
references throughout the Act should be to the applicants and not 
the applicant for adoption.** The minimum age requirements of 
adopters have, however, been amended. No minimum age-gap 
between adopter and adopted appears in the new Act; nor is any 
minimum age specified for a parent who adopts his own child either 
alone or jointly with his spouse; a relative aged twenty-one may 
adopt alone, or jointly if his spouse is also not less than twenty-one; 
and a stranger of twenty-five may adopt alone, or jointly if his 
spouse is not less than twenty-one.** On the other hand, nothing 
has been done about a maximum age for adopters, or the adoption 
of children by their grandparents, which the Committee found so 
disturbingly widespread.** The recommendation * that the past 
tendency to pay more attention to the health of the child than to 
the health of the would-be adopters should be reversed has not 
been implemented, but some progress is evidenced by the provision 
in the new Act ** that in considering an adoption application the 
court should have regard (amongst other things) to the health of 
the applicant. The Rules also lay down a form of medical certificate 
to be completed in regard to the prospective adopters of a child 
below school-leaving age,** the brevity and generality of which is 
still in startling contrast with the elaborately detailed report 
required 77 on the health of the child. Medical practitioners who 


18 g, § (2), and cf. Cmd. 9248, paras. 118-120. 

19 Unreasonable withholding of consent is still a und for dispensing with it 
under s. 5 (1) (b), although Cmd. 9248, para. recommended its deletion. 

20 See Hitchcock v. W.B. [1 02] 2 Q.B. 561, D.C., Re Kuzmiecs [1958] 1 Q.B. 117, 
C.A., and Watson v. Nikolatsen [1955] 2 Q.B. 296, D.C., in which Lord 
Goddard, L.C.J. said that although the mother (whose sole contribution to the 
child’s welfare had been the retention for her own purposes of the family 
allowance received for a child she did not support) would probably be considered 
unfit to have care and custody of the child, ihis did not affect her right to refuse 
consent to the adoption. 


21 Omd. 9248, paras. 178-181. 22 5, 2 (1) and (2); cf. Omd. 9248, para. 149. 
23 Cmd. 9248, paras. 148 and 288. 
4 Cmd. 9248, paras. 140-141 and Appendix ITT. 45 5. 7 (2). 


26 B.I. 1959, No. 479, r. 9 and Form 5; No. 480, r. 8 and Form 8; No. 504, r. 8 
and Form 2. 
a7 B.I. 1959, No. 479, r. 10 and Form 6; No. 480, r 4 and Form 4; No, 504, r. 4 
eee 8; of. Cmd. 9248, Appendix IV. No. 689, reg. 5 (b), and Fifth 
e. 


Sept. 1959 STATUTES 508 


seek to remedy the neuroses or marital instability of their patients 
by arranging for them to adopt a child ** would clearly have few 
qualms about certifying ‘their suitability from a medical point of 
view, but of course if the requirements for legal adoption are made too 
stringent, de facto adoption will spread, and whoever gains by this, 
the child must always lose. 

A major change is that providing ** that an adoption order may 
be made in the High Court or the county court (in Scotland the 
Court of Session or the sheriff court) but not in the juvenile court, 
in favour of an applicant not ordinarily resident in Great Britain. 
There is also a completely new institution °° called a provisional 
adoption order, which may also be made only by the High Court or 
county court (in Scotland the Court of Session or the sheriff court) 
in favour of an applicant not domiciled in Great Britain, if the 
court is satisfied that the applicant intends to adopt a child under 
the law of or within the country in which he is domiciled. It seems 
that mere de facto adoption abroad is contemplated, which may be 
very perilous.*? For such a provisional order, six months’ prior 
notice must be given, in place of the usual three months’ notice, 
and the child must also have been in the care and possession of the 
applicant for six months, instead of three months, before the 
application is heard. Such a provisional order will give the applicant 
the custody of the child pending the adoption abroad, and authorise 
hig removal from the jurisdiction, but it will not affect rights of 
succession, or give the child citizenship of the United Kingdom. 
Apart from such provisional adoption orders, there is a prohibition ** 
on sending any child who is a British subject out of Great Britain to 
any place outside the British Islands** with a view to adoption 
abroad. As before the Act was passed, interim orders may be made 
for a maximum period of two years, but now,°* where the original 
interim order is for a lesser period, it may be extended to a maximum 
of two years in all. 


Other preliminary requirements 


The Committee’s recommendations ** as to the period for which 
the applicants should have custody of the child, and the notice to 
be given of their intention to apply for an adoption order, have 


28 See Cmd. 9248, para. 48, and the examples there quoted. 

29 s, 12 (1), and of. Cmd. 9248, paras. 163-174. 

30 See s. 58. 

31 The jas ere oe provide (S I. 1959, No. 689, Fourth Schedule, Part II, para. 8) 
that before placing a child for provisional adoption the placing agency should 
ascertain whether the applicants intend to adopt the child in law or tn fact in 
the country ın which they are domiciled. Under the Rules, applicants for a 
provisional order must provide evidence of the adoption law in the country in 
which they are domiciled: B.I. 1959, No. 479, r. 14; No. 480, r. 17. 

32 g, 62. 

33 A as the United Kingdom, the Channel Islands and the Isle of Man. 

34 s, 8 (4). 

35 Cmd. 9248, paras. 66-68. 


504 THE MODERN LAW REVIEW Vou. 22 


been partly implemented. The Act now provides,** as recommended, 
that no period of custody (which is unchanged at a minimum of 
three months before the adoption order mdy be made, or six months 
for a provisional order) *’ shall begin to run until the child is 81x 
weeks old, this being the earliest date on which the mother may 
consent to the child’s adoption.** Three months’ prior notice of 
the intention to apply for an order must still be given, but this is 
not necessary (a) where a parent is applying to adopt, and (b) where 
the child is, at the date of the hearing, above the school-leaving 
age. In case of a joint application for adoption by persons not 
ordinarily resident in Great Britain,*® only one of the prospective 
adopters need give the requisite notice to the local authority in 
whose area he is living £ and only one need have had the requisite 
care and possession of the child before the order may be made, 
provided that both applicants were living together in Great Britain 
for at least one of the three months. Nothing has been done to 
remedy the practice of lodging an application the day after receiving 
the child, which the Committee found had so little to recommend 
it,*? nor is any minimum time limit fixed between the date of the 
application and that of the hearing, although the Rules provide “ 
that the date of the hearing in the High Court shall not be fixed 
until the guardian ad litem presents his report. 

One recommendation on which the Committee laid great stress 
and on which all the witnesses they heard were unanimous,** was 
the absolute necessity of bringing up an adopted child in the 
knowledge that he was adopted. The ludicrous coyness on this 
point of many otherwise sensible people has frequently had 
disastrous effects when the child discovers the truth, as he 
invariably will. It is deplorable that no mention of this important 
and very necessary recommendation appears in the new Act or any 
of the supporting statutory instruments; one can only hope that, 
in this direction at least, the tidy new adoption law will not long 
remain unamended. 


Adoption agenctes 
One of the Committee’s major recommendations was that it 
should be made clear that local authorities were empowered to 


36 8.8 (1). 

37 g. 58 (5). 

38 g. 6 (2) (a). 

39 g. 12 (8). 

40 Fortunately there appears to be no concept of residence apart from ordinary 
residence. 

41 Cmd. 0248, paras. 148 and 288. 

42 S.I. 1959, No. 479, r. 15; see also Adoption Act, 1958, s. 9 (8). In the county 

court and juvenile court there is a different procedure, under which the 

court fixes a time for the hearing of the application when it appoints the . 

sae ad lktem: S.I. 1959, No. 480, r. 10; No. 504, r. 10: cf. Cmd. 9248, 

para. 66. 

Cmd. 9248, paras. 22 and 150-154. 
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place for adoption children who were not in their care under the 
Children Act, 1948, and that for this purpose local authorities 
should be subject to regulations similar to those applying to adop- 
tion societies.“¢ This ,ecommendation is implemented by the 
provision “* that any local authority ** shall have power to make 
and participate in arrangements for the adoption of children. But the 
Regulations provide *’ that references to the case committee of an 
adoption society shall be construed as a reference to a local authority 
who so participates in placing a child. Under the Rules“ the 
guardian ad litem: in the county court and juvenile court is, if the 
local authority consents, to be the children’s officer or assistant 
children’s officer or a probation officer, unless the court con- 
siders it not reasonably practicable or undesirable in any 
particular case to make such an appointment. An exception is 
made, however, in the case of a member, officer, or servant of a 
local authority, adoption society, or other body of persons which 
has the rights and powers of a parent of the child or has taken 
part in the arrangements for the child’s adoption; no such person may 
be appointed guardian ad litem. The Regulations lay down “° that, 
after the premises where it is intended to place a child for adoption 
have been inspected by or on behalf of the case committee, the case 
committee shall inquire of the local authority for the area whether 
they consider that such a placing would be detrimental. These are 
wide new powers for local authorities, and it will be interesting to 
see how extensively, and with what effect, they are used. Another 
recommendation to which effect is given by the Regulations °° is that 
all information obtained in the course of negotiations about placing 
a child for adoption are to be treated as confidential, that records 
and documents are to be preserved for at least twenty-five years and 
rendered inaccessible to unauthorised persons.'? The case committee 
of adoption societies is, as previously,"* to consist of three persons, 
but now each of them is to be competent to judge whether the 
proposed placing is likely to be in the interests of the child." The 
forms of application for registration of adoption societies and of 
their annual returns ** have been expanded, and now every society 


44 Cmd. 0248, paras. 24-26 and 274. 45 g, 28, 

46 Defined for the purpose es, ın England, the councils of counties snd county 
boroughs and, in Scotland, the councils of counties and large burghs within 
the meaning of the Local Government (Scotland) Act, 1947. 

47 B.I. 1959, No. 689, reg. 9; cf. Cmd. 9248, para. 25. 

48 B.I. 1950, No. 480, r. 8 (2); No. 604, r. 8 (2). See also Adoption Act, 1958, 

a. 9 (8), and of. Cmd. 9248, para. 78. In the High Court the guardian ad ltem 

is always the Official Solicitor unless some special circumstances exist: S.I. 1950, 

No. 479, rr. 4 and 6. 

S.I. 1950, No. 689, reg. 5 (e); of. Cmd. 9248, paras. 27 and 37. 

50 §.J. 1950, No. 639, reg. T. 

51 Jbid., reg. 8. 

53 §.7. 1043, No. 1806, reg. 4 (b). 

53 S.I. 1959, No. 639, reg. 10 (2). This implies that the local authority is 
competent to judge of the case committee member’s competence to judge. 

s4 S.I. 1959, No. 689, First and Second Schedules. 
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is required to give inter alia not only “‘the qualifications of 
members of the case committee’’ but their ‘‘ qualifications and 
experience for that purpose.” 5 It is also now provided that the 
case committee should, so far as practicable, include one man and 
one woman.”° 


Procedure and appeals tn respect of adoption applications 


The provisions for appeal represent something less than a 
compromise with the recommendations, which were’ that there 
should be a right of appeal by way of rehearing from the making 
or refusal of an adoption order or interim order in the county court 
or juvenile court to a Divisional Court consisting of two judges of 
the Chancery Division of the High Court." The Act provides,*® 
however, that appeals from the granting or refusal of adoption 
orders only (not interim orders), from the juvenile court only, 
shall lie to a single judge and not a Divisional Court. There are also 
provisions *° for adoption orders made under the present or any 
previous Acts, to be amended, in particular by the addition of any 
new name given to the adopted child within a year of the adoption 
order, or the correction of any mistaken identification of the child. 
A gap existing previously in the veil drawn by adoption over the 
child’s natural origin is filled by the provision that on the baptism 
of an adopted child, the baptismal register or certificate is to 
describe the child as the adopted child of the adopters, and not as 
the child of the natural parents.” 

The controversial recommendation ** that on attaining majority 
the child should be able to discover his natural origin in England 
has not been implemented; neither has the one ™ that the age at 
which he can do so in Scotland should be raised from seventeen to 
twenty-one.** The provisions for search of the registers in England 
under an order of the court have been restricted; such an order can 
now be obtained from the High Court, the Westminster County 
Court or other county courts prescribed, or the court that made 
the adoption order to which the records relate.“ 

An important amendment * is that an adoption order made 
under the Adoption Act, 1958, or any previous Act, in favour of 
the child’s father or mother alone, may be revoked if the child is 
subsequently legitimated by the subsequent marriage of his parents, 


55 First Schedule, a. 6; Becond Schedule, para. 4. Of. Omd. 9248, para. 275. 

58 B.I. 1959, No. 689, reg. 10 (2). 

57 Cmd. 9248, paras. 129-188. 

58 In Scotland to the Court of Session. The provisions do not apply to interim 
orders: see s. 8 (5). 

58 3,10. There is no provision in the Act about appeals in Scotland. 

60 3, 24, and Fifth Schedule, para. 6. 

61 g, 25. 

62 Cmd. 9248, para. 201. 

63 Bee s. 22 (4}. 

64 g, 20 (5). 

65 g, 26. 
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and the registers amended accordingly. The provisions as to 
registration of adoption qrders ** have been reworded and expanded. 
, Substantial amendments have also been made to the provisions 
about the return of the child where either the placing authority *’ 
on the one hand, or those having possession of the child on the 
other, repent before an adoption order is made. The former limit 
of three months from the time of handing over possession of the 
child to the prospective adopters has disappeared, as the Committee 
recommended it should. Now °? the placing authority may not, 
without leave of the court, give notice of intention to withdraw 
the child once application has been made for an adoption order. As 
previously, once written notice has been given on either side, the 
child’s withdrawal or return must be made within seven days; the 
same now applies? where an interim order expires without an 
adoption order having been made. Where a local authority has 
handed over the care and possession of a child in its care to some 
. person not with a view to adoption, and that person subsequently 
gives notice of intention to apply to adopt the child, this notice 
becomes equivalent to handing over the child with a view to adop- 
tion; the liability of other persons to contribute to the child’s 
maintenance ceases from that date, and the child may be included 
in the applicant’s family for the purposes of family allowances until 
twelve weeks have elapsed after the notice was given without any 
application having been made. If the adoption application is subse- 
quently withdrawn or refused, however, the child need not be 
returned to the local authority unless the latter so requires.” 


Effects of an adoption order 


For the purposes of succession to property, a disposition made by 
will or codicil is by English law ™ to be treated as made on the date 
of the’ testator’s death, except for testamentary instruments made 
before April 1959 and not republished thereafter.” This is a new 
and interesting exception to the general rule that the Wills Act, 
1887, s. 24,77 applies to property and not to persons.™* A doubt 
whether an adopted child was a possible beneficiary of an insurance 
effected under the Married Women’s Property Act, 1882, s. 11,” 


€6 ss. 20 and 21 for England; ss. 22 and 23 for Scotland. 

#7 Vig., the adoption society or local authority: see note 44, supra. 

#8 5. 35, replacing Adoption Act, 1950, s. 27; T Cmd. 9248, paras. 28 and 41. 

69 8, 85 (4). 

70 g. 86. 

71 The provisions do not apply to adoption in Scotland, where adoption still 
does not affect rights of succession: g. 18. 

72 gs, 16 (2) and 17 (2), and Fifth Schedule, para. 4. Cf. Cmd. 9248, para. 160. 

73 ‘* Every will shall be construed, with reference to the real estate and personal 
estate comprised in it, to speak and take effect as if it had been executed 
immediately before the death of the testator, unless a contrary intention shall 
appear by the will.” 

74 See, e.g., Re Whorwood (1887) 34 Ch.D. 446. 

75 Tt was arguable that such an insurance was, '‘ a disposition of . . . personal pro- 
perty ...made... by will’’ within the meaning of the Adoption Act, 1950, 
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has now been resolved in favour of the adopted child, with 
retroactive effect.’° It is noteworthy that children adopted under 
Scots law are similarly made possible beneficiaries of policies effected 
under the Married Women’s Policies of Assurance (Scotland) Act, 
1880, s. 2, in view of the fact that adoption in Scotland does not 
generally affect rights of succession.”’ 

Any existing affiliation order’* or agreement whereby the 
putative father is to contribute to the maintenance of an illegitimate 
child will, as before, cease on the child’s adoption, and in the High 
Court the guardian ad litem, in the county court the registrar, and 
in the juvenile court the justices’ clerk, has a duty to serve notice 
of the adoption order on any court which appears to have made an 
affiliation order ™° which is still in force with respect to the child.*° 
These provisions do not apply where the sole adopter is the child’s 
mother who is a single woman, but there is now no provision that 
in such a case the order or agreement shall automatically cease 
to operate should the mother subsequently marry.*! On the other 
hand, it is now provided, with retroactive effect to orders made 
under the Adoption Act, 1950, that after an illegitimate child has 
been adopted, unless by his mother alone, no affiliation order 7° 
is to be made in respect of him.*? The retroactive prohibition con- 
tained in the Adoption Act, 1950, on marriage between an adopter 
and a person whom he has at any time adopted, re-appears 
unchanged,** with a saving only, as before, for marriages celebrated 
before 1950. 


Protected children 


The Committee considered ** that Part II of the Adoption Act, 
1950, consisting of sections 28 to 86, was not appropriate to an 
Adoption Act, and should be repealed and replaced by provisions 
that children placed with strangers, whether with a view to adoption 
or not, should be deemed to be foster children. Here again a 
compromise has emerged. By the Children Act, 1958, s. 85 and the 
First Schedule, such children were to be subject to provisions 


8. 18 (2), which gave a child adopted in England the interest of a legitimate child 
in such a disposition, provided it were made after the adoption. Attention was, 
however, drawn to the doubt ın Cmd. 9248, para. 200. 

76 g, 14 (3), and Fifth Schedule, para. 2. 

77 Bee note 71, supra. 

78 Including a decree of affiliation and aliment. 

79 B.I. 1959, No. 479, r. 28 (2); No. 480, r. 28 (2); No. 504, r. 24. 

80 Adoption Act, 1950, s. 12 (2). The Committee pointed out in Cmd. 9248, para. 
199, that the provision was obsolete, since under the National Assistance Act, 
1948, s. 42, a man is no longer responsible for the maintenance of his wife’s 
children, but only of his own children. 

81 s. 15 (2), and Fifth Schedule, para. 8. 

62 3.18 (3), and Fifth Schedule, para. 1. 

83 This is a desirable recognition of the undoubted fact—too often overlooked— 
that the social reasons i prohibitions on marriage are independent of (and 
incidentally historically long preceded) any biological explanation. 

84 Cmd. 9248, para. 68. 
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similar to those appearing in Part I of that Act, and applying to 
foster children. Part I pf the Children Act, 1958 (which was not 
repealed by the Adoption Act, 1958), came into operation on April 1 
last but the provisions,of the First Schedule have now been 
incorporated in Part IV, consisting of sections 87-49, of the Adoption 
Act, 1958. These sections introduce into the law a new personality, 
the protected child, who is defined ** as including (a) a child below 
school-leaving age placed among strangers*® under third party 
arrangements *’ and (b) a child below school-leaving age in respect 
of whom someone not the child’s parent has given notice of intention 
to adopt. Protected children cease to be such when adopted or when 
they attain eighteen years. The local authority for the area has 
a duty to arrange for every protected child to be visited by officers, 
who are given power to inspect the premises in which the child 
is kept °° and are to satisfy themselves of his well-being and give 
advice as to his care and maintenance.*® Persons making arrange- 
ments for placing a child who would, as a result of these 
arrangements, become a protected child, must give the local authority 
not less than two weeks’ notice (instead of seven days) before the 
child is placed, but in the case of emergency notice not more than 
a week after the child has been placed is permissible. The parent 
or guardian of the child, or the person with whom he is being placed, 
has no duty to give such notice to the local authority, but the 
person with whom the child is placed must give not less than two 
weeks’ notice (instead of seven days’ as previously), of any perma- 
nent change of address, or in emergency may give notice one 
week after the change.*® Forty-eight hours is now allowed, instead 
of twenty-four, for advice of the death of any such child,”’ and 
anyone maintaining a protected child is expressly declared to have 
no insurance interest in the child’s life.** If neither a registered 
adoption society nor a local authority took part in the arrangements, 
the local authority acquires a new power to prohibit the intended 
placing of a child if it considers that it would be detrimental to 
the child to be kept by the intended person in the proposed premises.”° 
Any person aggrieved by such a prohibition has the right to appeal 
to the juvenile court within fourteen days.** The juvenile court’s 


85 s, 87 (1). 

86 Vıg., those who are not parents, guardians or relatives of his. 

87 Viz., arrangements in which someone takes part who is not a parent or guardian 
of the child CAA a specified public authorities and voluntary associations). 

88 g, 89, replacmg the Adoption Act, 1950, s. 34 (1) and (2). The term " local 
authority ° has replaced ‘‘ welfare authority’’ in this part of the Act, as 
recommended in Cmd. 9248, para. 58. 

89 s, 88, replacing part of the Adoption Act, 1950, s. 84 (1). 

90 s, 40 (4). If he is moving into the area of another local authority he is not now 
required to give notice to the new authority; this is done by the local authority ın 
sige mi e is living before the move, and whom he notifies under s. 40 (4). 

91 g, 40 (6). 

92g 46. 
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powers to order the child’s removal to a place of safety have also 
been enlarged.°* As previously,** the paver may be exercised on 
complaint by a local authority or, on proof of imminent danger to 
the child’s health or well-being, by one Jpstice of the peace on the 
application of a children’s visitor, but now the Sunday Observance 
Act is not to impede the execution of a removal order.*? The most 
rigid sabbatarian can hardly disapprove, but welfare workers may 
regard the extension of their operations with mixed feelings. The 
powers of a local authority to receive into care a child so removed 
are also extended.’ A new provision is that appeals from any order 
made by the juvenile court lie to quarter sessions.*® 


Penalties 


Penalties for offences under the Act have been rendered more 
uniform. Thus the maximum fine for unauthorised persons who 
take part in placing children, or place them with people in whose 
favour an adoption order could not be made,’ or contravene the 
prohibitions on payments,’ has been reduced from £200 to £100. On 
the other hand, the maximum fine for contravening the law regarding ‘ 
rejection or withdrawal of a child placed for adoption ° or for offences 
concerned with protected children * has been increased from £50 to 
£100. But the penalty for contravening the provisions about 
advertisements concerned with children for adoption remains 
unchanged at £50,° and so does the remainder of the section 
prohibiting advertisements, although the Committee recommended ° 
that it should be strengthened. On the other hand, the provisions 
about unauthorised payments have now been made more specific.” 
The Committee also recommended more prosecutions of unlicensed 
persons who arrange third party placings without notification,’ in 
order to publicise the requirements as to notification to the 
authorities. Only time will show how far this recommendation will 


be implemented. 
O. M. STONE. 


®5 s, 48, replacing the more narrowly conscribed powers of the Adoption Act, 
1958, s. 38. 

6 Adoption Act, 1950, s. 88 (2). 

87 B, 43 (2). 

*8 g, 43 (3), extending the local authority’s powers under the Children Act, 1948, 
ss. 1, 2. - 


9 g. 48. 
1 Adoption Act, 1950, s. 22 (2), replaced by s. 28 (8). 

2 s. 50 (2), replacing Adoption Act, 1950, s. 87 (8). 

3 Adoption Act, 1950, s. 27 (5), replaced by s. 85 (6). 

4 Adoption Act, 1950, s. 85, replaced by s. 44. 

5 B. 51 (2), replacing unchanged the Adoption Act, 1950, s. 88 (3). 

€ Cmd. 9248, paras. 287-238. 

T B. 50 (1), replacing Adoption Act, 1950, s. 87 (1). Cf. Cmd. 9248, para. 235. 
8 Cmd. 9248, para. 61. 


L 
NOTES OF CASES 
IMPUTATIONS ON THE PROSECUTION 


Tue Court of Criminal Appeal, consisting of Lord Parker C.J. and 
four other members, has recently thrown further light on the trouble- 
some question of the effect of imputations on the prosecutor or 
witnesses for the prosecution. In R. v. Cook ' the appellant had been 
convicted at Quarter Sessions of obtaining a motor-car by false 
pretences and of receiving stolen cheque forms. For the prosecution 
a constable swore that the accused made an oral and a written state- 
ment, both of which included incriminating matter. Im cross- 
examination of the constable the accused, who conducted his own 
case, suggested that the statements had been procured by the threat 
that, if he did not speak, his wife would be charged. The witness 
denied this suggestion, and as a matter of interest 1t may be noted 
that the wife was indicted but tried separately. The accused man 
gave evidence in his own defence, and in cross-examination he 
asserted that the statements were made in consequence of the 
threat to charge his wife. Counsel for the prosecution stated to the 
Chairman that he wished to put further questions; the Chairman 
said that, while counsel was strictly entitled to do so, he would have 
thought it unnecessary; but counsel then cross-examined the accused 
as to his criminal record. On appeal it was contended that this 
cross-examination was inadmissible under the Criminal Evidence 
Act, 1898, s. 1, proviso (f), which provides that— 

“ A person charged and called as a witness in pursuance of 
this Act shall not be asked, and if asked shall not be required to 
answer, any question tending to show that he has committed or 
been convicted of or been charged with any offence other than 
that wherewith he is then charged, or is of bad character, 
unless . . . (ii) he has personally or by his advocate asked 
questions of the witnesses for the prosecution with a view to 
establish his own good character, or has given evidence of his 
good character, or the nature or conduct of the defence is 
such as to involve imputations on the character of the prosecutor 
or the witnesses for the prosecution . . .” 


The argument for the appellant was (inter alia) that the nature or 
conduct of the defence did not involve imputations on the character 
of the prosecutor or the witnesses for the prosecution. The Court of 
Criminal Appeal held that it did, but that the Chairman in his 
discretion should have refused to allow the cross-examination as to 
previous convictions. The appellate court further held that it was 
not clear whether the Chairman had exercised his discretion to permit 


1 [1959] 2 W.L.R. 616; [1959] 2 All E.R. 97, C.C.A. 
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the cross-examination, and therefore that the appellate court might 
exercise its own discretion; that the ques¥ons should not have been 
put without warning the defence; but that there had been no 
miscarriage of justice. The appeal was accordingly dismissed. 

decision thus raises three distinct points of major importance—the 
first on what constitutes an imputation on the prosecution; the 
second on the construction of the rest of the relevant provision; 
and the third on the judicial discretion in criminal trials, with any 
ancillary practice. 

(1) Proviso (f) (ii) is far from happily drafted. It is not clear 
that it was necessary to mention both the prosecutor and the 
witnesses for the prosecution, for the latter will normally include an 
actual prosecutor, and the Crown as prosecutor is not likely to suffer 
imputations; or to refer to imputations and witnesses in the plural, 
since a single imputation on a single witness is sufficient, presumably 
by virtue of the Interpretation Act, 1889, s. 1 (1) (b), to bring the 
proviso into operation, and has done so in various cases (including 
the present) without argument on plurality or singularity. The 
courts have generally limited the meaning of ‘* imputation ” to favour 
the accused; an emphatic denial of the offence, coupled with the 
assertion that the prosecutor is a liar, was not an imputation ê; and 
the reports contain numerous subtleties on this point. But, as will be 
seen below, the word ‘‘ imputation ’’ has now generally to be 
given its ordinary meaning. 

(2) The main difficulty which has arisen is due to the words, 
“the nature or conduct of the defence is such as to involve 
imputations.”’ Most defences cannot be raised or developed without 
an imputation on the prosecution, for even an unemphatic denial 
of the offence implies some form of error on the part of the prosecution, 
if no more. Particularly in charges of rape, when the issue raised by 
the defence is consent to sexual intercourse, the trial of the issue 
must involve an imputation of immorality on the part of the 
prosecutrix. For that reason, apparently, the courts have treated 
this defence to rape as an exception to the rule laid down by the 
statute, even in cases where the defence involves not merely an 
allegation of unchastity but also an imputation of preliminary 
immorality.* Even in other types of case attempts have been made 
to modify the wording of the statute. Thus in Stirland v. Director of 
Public Prosecutions in the House of Lords Viscount Simon L.C. 
purported to provide ea code on this subject. His six propositions, 
some of which have been the subject of well-justified criticism, 
included the rule that ‘* an accused is not to be regarded as depriving 
himself of the protection of the section, because the proper conduct 
of his defence necessitates the making of injurious reflections on the 
prosecutor or his witnesses.’’* But this was a generalisation based 


2 R. v. Rouse [1904] 1 K.B. 184, C.0.R. 
3 R. v. Turner [1944] E.B. 468, C.C.A. 
4 [1044] A.C. 315, at 827, H.L. 
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on the case previously cited * and a gloss upon the statute; it was 
obiter; and it was contrary to an earlier ruling of the Court of Criminal 
Appeal.” That court soon afterwards explained away the Lord 
CHfancellor’s dictum and reaffirmed its previous construction °; and 
has done so in more tharf one judgment since, including that now 
under consideration.’ The construction adopted by the Court of 
Criminal Appeal recognises that the statute means what it says; 
that it is not legitimate to qualify the provision by inserting 
“c unnecessarily ” or *‘ unjustifiably ’’ or other words; and therefore 
that, except in cases of rape which are to be treated as sut generis, 
any recognised imputation on the prosecution justifies cross- 
examination as to the criminal record of an accused person who gives 
evidence. 

(8) But to qualify this literal construction of an ill-drafted 
provision the courts have assumed a discretion to exclude such 
cross-examination. This is but one illustration of the assumption of 
a jurisdiction to exclude evidence in criminal trials which has 
developed during the present century.* As the writer has shown 
elsewhere,’ the discretion has been asserted in relation to at least five 
situations—evidence of informal admissions by accused persons, 
confessions, bad character or previous convictions, similar facts 
and things wrongfully procured. In the majority of these cases the 
discretion merely involves a modification of the common law. Yet in 
the case of cross-examination as to the accused’s record the discretion 
is superimposed upon a statutory provision. Together with the 
discretion there have grown up some auxiliary practices. The judge 
may warn the defence that it is going too far ™°; in any event it is 
customary for prosecuting counsel to invite the court to give a ruling 
on the admissibility of the proposed cross-examination: indeed, 
over thirty years ago the Court of Criminal Appeal expressed the 
opinion that ‘‘ this kind of question is best prefaced, whenever it is 
put, by an express application to the judge in order that the Judge 
may have an opportunity of preventing it if he thinks it desirable to 
prevent it.” 1 

The present position, as shown by the reserved judgment of the 
Court of Criminal Appeal delivered by Devlin J. in R. v. Cook,” 
seems to be this. Cross-examination as to the accused’s record is 
dependent on the statutory provision cited earlier in this note. That 


5 R. v. Hudson [1912] 2 K.B. 464, C.C.A. 

6 R. v. Jenkins (1945) 81 Cr.App.R. 1, at 18, 14, C.C.A. 

7 [1959] 2 W.L.R. 616, at 621. 

8 The recognition of a discretion in this type of case appears to be earlier than 
Macwell v. D.P.P. [1985] A.C. 809, at 821, H.L. ieoparied in R. v. Cook [1959] 
2 W.L.R. 616, at 620 as the starting point). See R. v. Watson (1918) 8 
Cr.App.R. 249. 

3 The English Jury and the Law of Evidence ” (1956) 81 Tulane Law Review 
158, at 162. 

10 R. v. Cook [1959] 2 W.L.R. 616, at 622, C.0.A. 

11 R, v. McLean (1926) 19 Cr.App.R. 104, at 108. 

12 11959] 2 W.L.R. 616, C.0.A. 
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provision is to be construed so as to give the words their natural 
and ordinary meaning, and any recogpised imputation on the 
prosecution makes it operative. But the courts exclude the defence 
of consent in cases of rape from the operation of the provision 
altogether, and in other cases they exercike a discretion whether to 
apply the statute. No doubt the exclusion of evidence which 
Parliament has made admissible is designed to prevent undue 
prejudice to accused persons with criminal records; but, whatever 
the motive, the assumption of a discretion not to enforce a statute 
is open to objection. In another context Devlin J. himself has 
approved a criticism of judicial discretion in general **; and the 
objection that a discretion renders the law uncertain is particularly 
applicable to evidence. As long ago as 1790 Grose J. exclaimed, ‘‘ I 
dread that rules of evidence shall ever depend upon the discretion of 
judges; I wish to find the rule laid down, and to abide by it.” 14 In 
the criminal law certainty is especially necessary, not least because 
every criminal trial in England does not take place before one of 
Her Majesty’s Judges but the Criminal Evidence Act applies to all 
criminal tribunals. This discretion to exclude admissible evidence 
carries with it a discretion to let in evidence which might have been 
excluded on a liberal construction of the Act. When a statutory rule 
of evidence is so defective that it requires palliation by discretion, the 
Act would appear to demand amendment. The section has been 
in force for over sixty years and has accumulated a mass of case-law; 
its effective application has engaged the attention of appellate courts 
for over fifty years; and there is much to be said for the view that 
the time has arrived for Parliament to repair the deficiences of its 
predecessors. Indeed, the conflicting treatment of the statute by 
the courts has now resulted in a clear announcement of a judicial 
discretion to suspend some of its provisions on evidence. One can 
imagine Sir Nash Grose turning in his grave at this development, 
and Mr. Jeremy Bentham emerging from his cabinet at Gower Street 
to shake a desiccated quill at ** Judge and Co.”’ 
G. D. Noxzs. 


Two PROBLEMS IN CAUSATION 


R. v. Smith,* a case in the Courts-Martial Appeal Court, raises 
important problems in both evidence and criminal law. Briefly 
the facts are that Smith was charged with, and convicted of, the 
murder of a soldier who died of stab wounds after a fight between 
men of different regiments sharing the same barracks. The 
Regimental] Sergeant-Major of Smith’s regiment paraded his company 
and said that they would remain on parade until those involved 
in the fight owned up. After some time Smith confessed. On the 


13 “ Statutory Offences ” (1958) 4 J.8.P.T.L.(n.8.) 206, at 209. 
4 R v. Inhabitants of Ertswell (1790) 8 T.R. 707, at 711. 
1 [1959] 2 W.L.R. 628; [1950] 2 All E.R. 198. 
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following day a sergeant of the Special Investigation Branch inter- 
viewed Smith, cautioned. him, and said: ** I understand that after 
the disturbance you adniitted to your R.S.M. that you had been 
involved and that you stabbed three men.” Thereupon Smith made 
a written confession. Both confessions were admitted as evidence 
at his trial. Meanwhile the deceased man, who had two stab 
wounds, was being carried to the medical reception station by a 
fellow soldier. On the journey the soldier tripped and later he 
again dropped the deceased. The station was busy and the deceased 
was not thought to be seriously wounded. One of the stab wounds 
had in fact pierced the lung and caused haemorrhage. The treat- 
ment given was a transfusion of saline solution and later oxygen 
and artificial respiration. The artificial respiration was particularly 
unsuitable treatment, for wounds of this type tend to heal them- 
selves. Medical evidence for the defence indicated that had 
facilities for blood transfusion been available the chance of recovery 
was as high as 75 per cent. 

It was urged for Smith that neither confession should have been 
admitted as evidence. As to the first, the court, in a judgment of 
Lord Parker C.J., held that although the conduct of the R.S.M. was 
not improper, the confession was the result of the threat of a 
prolonged parade or, put otherwise, the inducement of an early 
end to the parade. No cases were cited and it has been suggested 
that it could be argued that the inducement was not connected 
with the accusation and so the confession was admissible.? This 
principle was adopted in R. v. Joyce * where, however, the statement 
“I need a statement from you” which was relied upon as the 
inducement or threat was so neutral as to weaken the case as a 
precedent. It was also applied in R. v. Lloyd * where the promise 
was that the suspect would be allowed to see his wife. It can only be 
concluded that the principle so formulated in those cases is too 
narrow and that inducements affecting the suspect’s freedom or 
bodily comfort will suffice to make a subsequent confession 
inadmissible. This problem does not arise with regard to threats 
and the circumstances in Smith’s case can be construed as both 
inducement and threat. 

Of greater interest is the decision that the second confession was 
_admissible. The court recognised that Smith was put into difficulty 
by his first confession and the first confession was deliberately used 
to obtain the second.” The test applied to the second confession 
was whether the original inducement was still operating on the 
mind of Smith at the time he made it. Clearly it was not doing so. 


2 Commentary by Professor J. C. Smith [1959] Crim.L.R. 442. This is a well- 
established penne see Kenny, Outlines of Criminal Law (16th ed.), at p. 
492; Cross, Hotdence, at p. 489. 

3 (1957) 42 Cr.App.R. 19. 

4 (1834) 6 C. & P. 893. 

5 [1959] 2 W.L.R. 623, 627. 
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This rule is well established.* But some of the cases cited concern 
only one confession,’ there having been a denial at the time the 
inducement was offered, and the same test, whether the confession 
made at the later time was tainted by the earlier inducement was 
used. Only two of the cases clearly è inwolve two confessions. In 
R. v. Richards? the second confession was made to a constable 
without any reference by him to the first. The court merely applied 
the continuing inducement rule, decided that on the facts the 
inducement was spent and so the statement was admissible. In 
R. v. Rosa Rue,” however, the further point was taken whether the 
use of the earlier confession as a step towards the second made that 
second confession inadmissible. In this case a mistress obtained 
a confession from a servant having promised not to hurt her or 
send for the police. A neighbour, told of the full position and the 
confession, then questioned the servant and obtained a second 
confession. The second confession was held to be ‘fso connected 
under the circumstances with the inducement’’** as to be 
inadmissible. The circumstances were, the time that had elapsed 
was short, the confession was obtained by questions and these 
questions were based on information obtained in an inadmissible 
confession. Denman J. recognised that ‘‘ the objection to it here is, 
that it would not have been made but for the previous involun- 
tary statement.” ° When considering this decision the court in 
Smith’s case appears to have put too little emphasis upon this last 
point and applied the rule that the passage of time and the cautions 
given by the sergeant of the S.I.B. were enough to end the induce- 
ment. Where, as in Smith’s case, the inducement itself has clearly 
lapsed, earlier cases do not help to decide this objection that the con- 
fession would not have been made but for the earlier induced 
statement. It is being urged that there is a further ground for 
inadmissibility and it is a somewhat inconclusive answer to say 
that the direct inducement ground clearly does not apply. 

The approach adopted concentrates on the inducement rather 
than on the mind of the prisoner. His dilemma clearly springs from 
the inducement and the, for him, unfortunate consequences that 
have followed. It cannot be said, putting the matter negatively, 
that despite the inducement there would have been a confession. 


+€ R. v. Meynell (1884) 2 Lew.C.C. 122; Sherrington’s Case (1888) 2 Lew.0.0. 
128; R. v. Doherty (1874) 18 Cox C.C. 28; and R. v. Rosa Rue (1876) 18 
Cox C.C. 209 were referred to. There are numerous others, ¢g., R. v. Clewes 
(1880) 4 Cox P. 224; R. v. Richards (1882) 5 C. & P. 818; and R. v. Hewitt 
(1842) Car. & M. 584. 

1 @g., R. v. Hewitt (supra). 

8 There is doubt about R. v. Doherty (1874) 19 Cox C.C. 28. The report is not 
clear although Parker O.J. in Smith's case treated it as an example of a 
second statement, as it probably was. No reference is made to the first. 

>? (1882) 5 C. & P. 818. 

10 (1876) 18 Cox O.C. 209. 
11 Tbtd., at p. 211, per Denman J. who had consulted with Kelly L.C.B. on this 


int. 
12 fbid., at p. 210. 
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The whole problem seems to arise from the need to allow the 
investigator greater scopę than the law allows the prosecutor when 
he puts his evidence forward. So the court in Smith’s case approved 
tht R.S.M.’s procedure although no doubt it would not approve 
similar conduct by the poKce. Similarly it has long been established 
that the investigator can use the information contained in the 
inadmissible confession.’* The attitude of the court is somewhat 
harsh to the prisoner. He can say, °* But for the inducement I 
would never have confessed; but for that confession I would never 
have confessed again.’? He is supported in this by the use of the first 
confession to obtain the second and yet, on the ground that the 
promise inducing the confession no longer applies, the court has 
shown itself unwilling to regard the chain of causation as a valid 
one. It would have been more consistent with the earlier authorities 
and more in harmony with Rè. v. Rosa Rue to have decided that 
where the earlier confession was used as a deliberate lever then 
the inducement continued in that form. 

The final point in Smith’s case concerns the cause of death. The 
court, applying rules of causation, held that there was nothing 
“ unreasonable or extraneous or extrinsic ” ** and said that “‘if at 
the time of death the original wound is still an operating cause, the 
death can properly be said to be the result of the wound, albeit 
that some other cause of death is operating.” 15 Only where the 
wound is *‘ merely the setting ” ** or “f merely part of the history ” * 
can there be said to be a broken chain of causation. In the light 
of this R. v. Jordan, where mistreatment broke the chain of 
causation, appears at first sight to be inconsistent but it can be 
reconciled to some extent. In that case, death followed an injection 
of terramycin by a doctor. The injured man was intolerant and 
this was known to colleagues of the doctor. The important fact, 
however, was that the wound was nearly healed, and so was 
merely the reason why injections were being given rather than the 
cause of death. The wound could be treated as a setting or part 
of the history to show why injections were being piven. 

Two reasons distinguished Smith’s case. The wound was still 
in a serious state when the mistreatment was given and secondly 
the mistreatment killed via the wound and not, as in Jordan’s 
case, in a separate way. Neither is a satisfactory ground for the 
decision. If the medical evidence of the defence is accepted, there 
was a very good chance that the wound was not fatal by itself. 
The time at which the mistreatment was given and the way it 
operated prevented this from being certain, and ensured that the 
wound continued as a cause of death. 

It is unfortunately impossible to say that the case law provides 


13 ¢.g., to find stolen property. R. v. Wartokshall (1788) 1 Leach 268. 
14 Per Lord Wright in T ropesa [1948] P. 82, 89, quoted at p. 629. 
15 Ibid., at p. 6 

16 (1956) 40 Or.App.R. 152. 
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a clear rule of causation to be applied in such cases. Early case 
law is obviously of little importance fog medical treatment and 
practice were far removed from the standards expected today. 
Nevertheless, the cases have always shown an inconsistency and 
there has probably been no time when a clear rule could be 
formulated. Hale distinguished mortal wounds from others.’’ Death 
following lack of care or miscare of a mortal wound was homicide and 
only where the wound was not of itself mortal would mistreatment 
break the chain of causation. The principal factor was the nature 
of the wound 1° but other cases turned as well upon a consideration 
of the skill of the medical treatment,’* although Mathew J. in 
R. v. Davis?° went so far as to indicate that improper treatment 
by medical men was not a defence open to the accused. It was 
upon this uncertainty that the decision in Jordan’s case was based. 
It appeared to have been settled that where death resulted from a 
negligent act of medical attendants and would not otherwise have 
occurred the chain of causation was broken and the inflicter of 
the wound was not guilty of homicide. This new certainty was 
welcomed °! although the likely medical disputes that might in 
future arise were thought to be undesirable by medical commen- 
tators.?? Smith’s case appears to have reversed the position and 
marked a return to the older proposition that if the wound was 
the sort to cause death then the treatment thereafter given can be 
ignored, except perhaps in the grossest cases. Jordan’s case was 
distinguished as ‘fa very particular case depending upon its exact 
facts,” 22 which is clear renunciation of the principle which, as 
has been seen, it was thought Jordan’s case had given rise to. 
There are, however, three aspects of this case which may 
weaken it as a precedent. Earlier case law was not discussed in 
the judgment apart from Jordan’s case. The rule of causation 
adopted was taken from civil cases** and the standard applied 
approximated to that required to establish a novus actus inter- 
veniens in tort. The transplanting of civil standards into the 
criminal field is beset with dangers made greater in that instance 
in that the civil rules are not without ambiguity and difficulty. There 
was also a clear indication that the court did not regard the medical 
treatment as inappropriate in the circumstances. It is Smith’s 
case, rather than Jordan’s which has unusual circumstances in 
that the medical treatment available and the pressure upon it at 
the time were not those which might normally be expected. It is 


17 Hale P.C. 428. 

18 R. v. McIntyre (1847) 2 Cox 879; R. v. Lookley (1864) 4 F. & F. 168. 

19 R. v. Clark (1842) 6 J.P. 808. 

20 (1888) 15 Cox 174. 

21 ‘' Causation in Homicide,” Glanville Williams [1957] 3 Crim.L.R. 429, 510 
et seq. 

a2‘ ection in Homicide—A medical view,” Francis E. Camps and J. D. J. 
Havard [1957] Crim.L.R. 576. 

23 [1959] 2 W.L.R. at p. 627. 

24 The Oropesa [1948] ip, 82; Min. of Pensions v. Chennell [1947] K.B. 260. 
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not conceivable that the decision in Smith’s case has affected the 
situation where medical negligence arises in circumstances providing 
no excuse for it. 

e On many counts Smith’s case is unsatisfactory. It has brought 
uncertainty afresh to the question of causation in homicide. It 
has answered two problems of causation in such a markedly 
different way: the strictness of the rule in evidence, the weakness of 
the rule in homicide both unhappily operated against the accused: 
if either standard had applied throughout, the result must have 
been different. 


J. C. Woop. 


GROUP INSURANCE AND THE FATAL ACCIDENTS Acts 


Aw employer who insures his servants against accidents, without how- 
ever giving them any rights under the contract of insurance, and who 
then voluntarily hands over the payment he has received from the 
insurer to the dependants of a deceased servant, cannot compel them 
to bring this payment into account if they should claim from him 
damages under the Fatal Accidents Acts. It was held in Green v. 
Russell* that such payments fall within the terms of the Fatal 
Accidents (Damages) Act, 1908, which had established an exemption 
from accountability for insurance payments, since this Act was only 
concerned to describe the origin of the payment without regard to 
the question whether the deceased had been a party to the contract of 
insurance or whether he had been entitled, at law or in equity, to 
enforce it. Although this decision has now been affirmed by the 
Court of Appeal,” the majority of the Court has refused to accept the 
view that by virtue of the Act of 1908 all insurance payments payable 
on the death of the deceased are henceforth to be labelled free from 
accountability if they eventually come into the hands of the 
dependants of the deceased. It was thought possible, however, 
to apply the Act to a contract of insurance if it could be shown that 
it had been effected with the intention to benefit the servant, even if 
he had not been given the right to enforce it. As in Bowskill v. 
Dawson* the Act had been held to apply where the servant is 
beneficiary under a trust, its application could now be extended to 
contracts made for his benefit, even if he had not been established 
in the position of beneficiary under a trust. 

In contrast to the “ labelling ” theory, which assumes that the 
legislator himself had provided the answer to the question which 
was raised in Green v. Russell, the judgment of the majority of the 
Court of Appeal could claim no more than that extending the Act 
to cover the facts of this case could be reconciled with the language 


1 [1958] 8 W.L.R. 871; [1958] 3 All H.R. 44. For comment see (1959) 22 M.L.R. 
96 


a [1959] 8 W.L.R. 17; [1959] 2 All E.R. 525. 
3 [1955] 1 Q.B. 18. 
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and the general sense of the legislation. This approach to the task of 
statutory interpretation seems more convincing if it is remembered 
that the legislature in 1908 could not have attempted to regulate the 
effects of group insurances which were then unknown. On the otħer 
hand the decision of the Court of Appeal nøæless than that of Ashworth 
J.in the court of first instance has an air of unreality inasmuch as the 
employer, in his capacity as tortfeasor liable to pay damages, was 
held not entitled to deduct a payment which ew hypothesi he could 
not be compelled to make. A decision in favour of the dependants 
can be said to be in accordance with the general sense of the legislation 
which was clearly in the direction of providing relief for the 
dependants; but even if this should be taken as including not only 
the desire to secure to the dependants the full benefit of the 
deceased’s own thrift in the form of insurance which he himself 
had taken out, but also to deny to the tortfeasor the benefit of 
insurance for which a third party had paid, it still would not follow 
that the tortfeasor should be denied the benefit of insurance which 
the tortfeasor had effected and for which he had paid. In future 
cases of this kind, employers will most likely be advised to wait until 
their liability to pay Fatal Accident damages has been determined, 
before deciding whether to hand over to the dependants payments 
received under group insurance policies. 

Since the decision will be easily circumvented and since in any 
case it was emphasised that it depended on the terms and circum- 
stances of the particular policy of insurance in issue, the judgment 
of the Court of Appeal will be only of limited importance. There 
remains, however, as a matter of general interest the fact that the 
court unanimously refused to accept the view repeatedly expressed 
by Lord Denning that a person interested can sue on a contract 
expressly made for his benefit. It would seem doubtful whether the 
observations on this point can be dismissed as obiter dicta, 
significant chiefly as further indication that the force of the move- 
ment for reform of the common law from within, which had achieved 
some spectacular successes during the decade after the war, has 
now been spent and that the current trend is towards caution and 
orthodoxy. The question whether the deceased servant was entitled 
at common law to enforce payment of the insurance money as third 
party beneficiary was left open by Ashworth J. who referred to it 
only at the very end of his judgment, after the case had already been 
decided by him on other grounds; but Romer L.J. preferred to deal - 
with this contention before considering the alternative contentions 
of the plaintiff. This deliberate change of order suggests that the 
issue of the.rights of a third party beneficiary was considered an 
essential link in the reasoning and that this argument had to be 
disposed of before the remaining contentions could arise. Whatever 
the formal nature of the discussion of the rights of third party 
beneficiaries, it cannot be claimed that the Court of Appeal has made 
a decisive contribution to the solution of this problem. This would 
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require more than a mere citation of authorities, coupled with the 
suggestion that some of them might not have been present to Lord 
Denning’ s mind, which, with respect, appears to be unlikely.* In 
view of the confused state of the authorities and of the wide 
ramifications of this contfoversy, its settlement would require an 
analysis of first principles and of their practical implications, a 
task more suitably left to academic research rather than left to be 
performed in the course of the judicial process. 
J. UNGER. 


SERVANT SUING MASTER FOR NEGLIGENCE, IN CONTRACT 


THE interlocutory appeal in Matthews v. Kuwait Bechtel Corpora- 
tion! raised, as a question of practice and procedure, this neat 
question: Is an action by a servant against a master for personal 
injuries solely an action in tort? Is it solely and independently 
of contract, an action for damages arising out of the breach of a 
legal duty to take care? Or can it also be separately framed in 
contract, as a breach of an implied term of the contract of 
employment? 

Such an action is fought, as a general rule, in tort. In the 
present case, however, the writ, originally framed in tort, had been 
amended and damages were claimed as the result of an accident 
caused by breaches of contracts of employment. The defendants 
were resident in Kuwait. Through their agents in England, the 
plaintiff had agreed to enter their service as a foreman miullwright 
in Kuwait. He had gone out there and a month later, when 
engaged on the construction of a pump, had fallen into a trench 
while stepping back to avoid a load swinging from a crane. Now 
a writ framed in tort committed outside the jurisdiction cannot 
be served out of the jurisdiction: Ord. 11, r. 1 (ee). To secure 
an order for such service, the writ was amended and relief was 
claimed in respect of a breach of contract so as to bring the action 
within Ord. 11, r. 1 (e). The subsections in the Order are to 
be read disjunctively: each subsection is complete in itself and 
is independent of the other.* The contract—a long, printed docu- 
ment—contained no reference to any duties placed upon employers 
to take care with regard to the premises on which the plaintiff 
would work. Clause 12 provided that the agreement should be 
construed in accordance with English law and that the written 
agreement embodied the whole arrangement between the parties. 
On the other hand, as Sellers L.J. points out in his clear and 
vigorous judgment, English law does permit the implication into 


4 Cf. the observations made by Lord Denning on this point in his address to the 
Society of Public Teachers of Law, meeting in Oxford in September, 1959. 

1 [1959] 2 W.L.R. 702; [1959] 2 All E.R. 345. Now reported at [1959] 2 Q.B. 57. 

2 Tassell v. Hallen [1892] 1 Q.B. 321, 323, 824, per Lord Coleridge C.J. 
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the contract of service, of certain duties of reasonable care for the 
servant’s safety. : 

Master Diamond gave leave to serve a concurrent writ in Panama 
where the defendants were residing, and McNair J. upheld his order. 
On appeal, Sellers L.J. (with whom Willmer L.J. concurred) dealt 
with the point realistically and in the light of the reasoning in 
recent authorities. 

Sellers L.J. begins by pointing out that in his experience the 
claim could be made either in contract or in tort and had 
frequently been so pleaded without exception taken.* The practice 
of experienced pleaders—among whom, both on the Northern Circuit 
and in The Temple, the learned Lord Justice was numbered—is, it is 
submitted, both relevant and material. In a case like this (quite 
apart irom the question of service out of the jurisdiction), would 
not one plead that the defendants were in breach of the legal duty 
of care they owed to the plaintiff and also in breach of an implied 
duty under their contract of employment? That, at least, is how 
such a case was frequently pleaded by those whose pleadings were 
regarded as precedents on the same circuit. 

Next, Sellers L.J. turns instantly to the most recent case on 
master and servant, in the House of Lords: the Davie case.‘ 
There, a workman had claimed damages from his employers for 
injury caused to him by a defective tool which they had bought 
from reputable suppliers. The question was the extent of the 
employer’s duty of care for the safety of the workman.” Viscount 
Simonds said: “f... it is well to remember that we are dealing with 
a case of tort. The same act or omission by an employer may 
support an action in tort or for breach of an implied term of the 
contract of employment. ...’’* Indeed, Lord Herschell, in 
the locus classicus of his speech in Smith v. Baker & Sons, expressly 
bases the employer’s duty of reasonable care upon the contract 
of employment.” It is true that Lord Reid in his speech in the 
Davie case * observes: “ A master’s duty to his servant with regard 
to the safety of plant supplied should, I think, be regarded as a part 
of the law of tort.” On the other hand, he refers to “ the other 
possible way of regarding the master’s duty ’’—words which imply 
the validity of ‘* the other way.”’ 


3 [1959] 2 W.L.R. at p. 706. 

4 Davie v. New Merton Board Mills, Ltd. [1959] 2 W.L.R. 881. 

5 Bee O. Grunfeld's analysis of the case in the Court of Appeal, at (1958) 21 
M.L.R. 808, in favour of the dissenting judgment of Jenkins L.J. (as he then 
was) and when the case was on its way up to the House of Lords, Dr. 
A. L. Goodhart’s discussion of the legal and social interests involved, from 
both points of view (1958) 74 L.Q.R. 897-406. 

6 [1959] 2 W.L.R. at p. 706; see Diamond, Master and Servant, Supp. to 
2nd ed., Art. 68. Batt, Master and Servant (1950), 4th ed., 8, 18, 880, and 
Munkman, Employer's Liability at Common Law (1955), 3rd ed., at pp. 60, 
61, regard the duty of care as resting upon tort rather than in contract. 

7 [1891] A.C. 881, at p. 862. 

8 [1959] 2 W.L.R. 881, at 856. 
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Three other authorities may be mentioned. 


(i) First: Some Unambiguous observations in the judgment 
° of Lord Justice-Clerk Aitchison in the Court of Session, 
in English v. Wilsons & Clyde Coal Co.,” prefaced by the 
words: * Upon what terms and conditions is the servant 
to be presumed to contract in the absence of express 
stipulations? ” And in Wilsons & Clyde Coal Co. v. 
English, Lord Wright, speaking of the employer’s 
‘personal’? duty, said: ‘*‘ The same principle, in my 
opinion, applies to those fundamental obligations of a 
contract of employment which lie outside the doctrine of 
common employment...’ +° 
(ii) Secondly, Sellers L.J., taking the view that since 1861 
the action may, within limits, be framed on either basis, 
considers the dicta in the Lister case,’ where the House 
of Lords held that the driver of the lorry, in the perfor- 
mance of his duty as a driver, was under a contractual 
obligation of care to his employers. The same reasoning 
which imposes on a servant a contractual duty of care 
applies—Sellers L.J. infers—‘‘ equally and even more 
obviously to the case of the obligation of an employer.” 
(iii) Thirdly, since the action lies in contract as well as in 
tort, the old case of Riley v. Bawendale ™ cited in the 
third edition of Bullen and Leake “ goes into the limbo 
of lost causes. ’’ * ` 


9 1986 8.C. 893, 910; writer’s italics. 

u All these ’' [reasonable presumptions, i.e., the selection of suitable servants, 
proper appliances and safe system of work] ‘‘ can farrly be postulated, in the 
absence of contrary stipulation, as implied condsiions in every contract of 
service. They are reasonable conditions of service and the nesk of thet 
non-fulfilment is a master’s msk.” 

10 [1988] A.C. 67, 78; writer’s italics. Mr. Munkman’s submission that although 
the relationship of master and servant springs from the contract of service, 
it does not follow that the master’s duties are smplted terms of the service 
contract, does not appear to be consistent at least with the views of Tord 
Herschell and Lord Wnght (op. ct., at p. 61). Cited with approval ın 
Salmond, Torts, ed. Heuston (1957), 12th ed., at p. 181, and mentioned without 
discussion by Sellers L.J. in his judgment at [1959] 2 W.L.R. at p. 710. 

11 Taster vV. Romford Ice & Cold Storage Co., Ltd. [1957] A.C. 555. Viscount 
Simonds declares: ‘‘It ıs trite law that a single act of negligence may give 
rise to a claim either in tort or for breach of a term express or im Hed In 
a contract.” Of this, the negligence of a servant in performance of his duty 
is a clear example (ibid., at p. 578). And Lord Radcliffe says that the 
obligation is ‘‘ as much contractual as tortious ° (sbid., at p. 587). 

12 (1861) 6 H. & N. 445. Martin B. said: '* On the hiring of a servant no such 
contract as this is to be umplied: there is a mere contract of service "’ (at 
p. 447). And this, of Wilde B.: “I should be slow to doubt that a new 
contract of this sort is to be impled’’ (at p. 448). The point of Pollock C.B.’'s 
judgment appears to lie ın this sentence: *' I think the doctrine established b 
Priestly v. Fowler (1857) 3 M. & W. 1, ought not be trenched upon.” tt 
that be the real basis of the decision, since common employment has gone, with it 
too has gone this decision. 

13 [1959] 2 W.L.R. at p. TLL, per Sellers L.J. 
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(iv) Lord Denning’s view. On the other hand, Denning L.J. 
(as he then was) basing himfelf upon the reasoning 
in several authorities, came to the conclusion in his 
dissenting judgment in the Court of Appeal in the Lisfer 
case—a conclusion with whiclf Lord Radcliffe did not 
agree “‘—that the action against a servant ‘f must be 
founded on tort.” 5 To say that the servant impliedly 
agreed to use reasonable care, Lord Denning thought, 
does not truly represent the facts, for he would thus 
often be warranting that he would never make a 
mistake.** ‘* The liability of the employer,” Denning 
L.J. continues (dealing with the converse case where a 
servant is injured by the negligence of the employer), “ is 
always regarded as a liability in tort, not in contract.” 2” 
The courts, the judgment continues, have increased the 
master’s liability ‘‘ by developing the law, not by altering 
the contract.” 


The present writer is among those who feel in deep sympathy 
with Lord Denning’s endeavours to liberalise and rationalise the 
law and to free it from fictions that have had their day. But on 
the present issue is not Lord Denning, with great respect, seeking 
to place in the same category the implied term which is genuinely 
contractual, with the implied term which is not genuinely contrac- 
tual, but is really constructive? The first is a genuine implied 
term; the second a legal fiction. The implied term frustrating 
a contract, it is submitted, is clearly a legal fiction, a construc- 
tive term, a term that, regardless of the intention of the parties, 
the law imposes.** The implied term which a driver may be 
regarded as stating; ‘“‘ I promise to drive carefully ”—is not that 
term, with respect, in a different legal category altogether? If, at 
the outset of the service, he were asked about this activity, would 
not his answer be to some such effect as above, namely, “‘ I promise 
to drive carefully ’’r Denning L.J. declares: ‘‘ The obligation of 
the employer is an obligation imposed by the law. It arises out 


14 Ibid., at pp. 587, 588. 

18 Romford Ice £ Cold Storage Co., Ltd. v. Lister [1956] 2 Q.B. 180, 187-189. 

16 Denning L.J. had himself suggested that mode of formulating the claim in 
Jones v. Manchester Corpn. [1952] 2 Q.B. 852, 868, but in the Lister case 
he reconsidered this view and did not think it correct: [1956] 2 Q.B. at p. 187. 

ly [1956] 2 Q.B. at p. 188. ‘‘If you read through the whole of Wilsons £ Clyde 
Coal Co., Ltd. v. English ([1988] A.C. 57) you will not find a word to 
suggest that the employer's liability nowadays rests on an implied term." 
But with great respect, is not this implicit in Lord Wrght’s speech ('' those 
fundamental obligations of a contract of employment .. . for the performance 
of which employers are absolutely responsible '’) at p. 78, and in the speech 
of Lord Maugham, at p. 88? The critical examination of these dicta by 
Viscount Simonds and Lord Reid in the Davie Case [1959] 2 W.L.RB. 881, 
340-844, 349-351, would not appear to affect this point. 

18 See per Lord Sumner in Hirjt Muljı v. Cheong Yue Steamship Co., Ltd. [1926] 
A.C. 497, 510, and Anson, Prinoiples of Law of Contract (1959), 21st ed., 486- 
439. Lord Radcliffe takes a different view: Davs Contractors, Ltd. v. Fareham 
U. D. C. [1956] A.C. 696, 729. 
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of the relationship of master and servant, not out of any promise to 
use reasonable care.” ‘May one not agree, with respect, that 
historically, the obligation does arise out of the relationship of master 
and servant, without necessarily agreeing with the view that 
it does not arise out of any promise to use reasonable carer And 
if it be asked: form of words apart, what is the heart of the matter? 
Does not the law in point of fact really impose upon the master 
this obligation? May not the answer be this? As a matter of 
history the law has, in fact, formulated this obligation, but it 1s 
nevertheless an obligation—in contradistinction, e.g., with the 
‘< implied term ” in frustration, or the rule of common employment 
—that the master (if he were asked), may fairly be held to have 
genuinely agreed to assume. 

Lord Denning also points out that were the servant liable in 
implied contract, the master could sue him in negligence although 
he had suffered no damage. ‘°* That cannot be right ” for “‘ damage 
is the gist of the action. ’’*® In practice, of course, such an action 
would not be brought although, if it were, would not nominal 
damages be recovered? 7° 


A number of cases upon section 116 of the County Courts Act, 
1888, dealt with costs which may depend upon whether the action 
was ‘‘ founded on tort” or ‘‘founded on contract.’ Thus in 
Taylor v. Manchester, Sheffield & Lincolnshire Ry.” A. L. Smith 
L.J. said: “‘It is not disputed that, as a matter of pleading, a 
plaintiff, for a cause of action such as the present, may declare in 
either contract or tort; but this is not the governing considera- 
LION) ses” 


It may be pertinent, however, to observe that the cases on costs 
arise out of a statutory provision: was the action—‘ in substance,” 
i.e., apart from the form of the pleadings—** founded on ” contract 
or tort? The question under Ord. 11, r. 1, is quite different: is the 


18 [1956] 2 Q.B. at p. 188: ‘' If the domestic servant was careless but broke 
nothing, the master would have no cause of action.” 

20 Anson, op. cit., at p. 472. 

21 [1895] 1 Q.B. 184, 140. Denning L.J. also cites Jaokson v. Mayfair Window 
Cleaning Co., Ltd. [1952] 1 T.L.R. 175, 177, where cleaners, under contract 
with the owner, carelessly broke a chandelier. Barry J. held that the action 
was ‘‘ founded on tort” and not ‘* founded on contract ’’ within s. 47 (1) of 
the County Courts Act, 1984, for the plaintiff, in order to succeed, would not 
need to rely upon a contract. This case concerned the duty of care indepen- 
dently of contract owed by an expert, who undertakes, either gratuitously or 
under contract, to do something which involves a skill he holds himself 
out as possessing. Barry J. quotes from the judgment of Greer L.J. in Jarvis 
v Moy, Davies, Smith, Vandervell € Co. [1986] 1 K.B. 399, 404, 405, and 
from the judgment of Denning L.J. (as he then was) in Candler v. Crane, 
Christmas ¢ Co. [1951] 2 K.B. 164, 180, where Denning L.J., discussing the 
duty of persons ‘‘ who engage in a calling which requires special now ledze 
and skill,” cites Fitzherbert in his new Natura Breotum (1634), 94 D: "If 
a smith prick my horse with a nail, I shall have my action on the case 
against him without any warranty by the smith to do ıt well. . . for it is 
the duty of every artificer to exercise his art rightly and truly as he ought.” 
In the Laster case, Denning L.J. applies this dictum to the relationship of 
master and servant generally. 
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action ‘‘ founded on ” a tort committed within the jurisdiction, or— 
the words are not ‘‘ founded on contract”’—is it an action, “‘ to 
enforce, rescind, dissolve, annul or otherwise affect a contract of 
to recover damages or other relief for or in respect of the breach 
of acontract...?’? i 

GEORGE J. WEBBER. 


THe DISOBEDIENT SERVANT 


Ir is a weakness of the law relating to the contract of employment 
that, whereas it was the subject of considerable litigation and 
development during the nineteenth century, the emphasis has now 
passed to the position in tort. Few cases review the contractual 
aspects and this relative dearth of modern cases makes a clear state- 
ment of the law harder to formulate than is desirable. The right of 
the master to dismiss his servant forthwith for disobedience is a good 
example of this and so the recent case of Laws v. London Chrontcle 
(Indicator Newspapers), Ltd.’ is a welcome addition to the reports. 
In this case the plaintiff was dismissed as a result of a single act of 
disobedience. She was an advertising representative and had gone 
with her immediate superior, the advertising manager, to a meeting 
at which the Chairman and managing director of her employers, the 
defendant company, was present. An altercation arose between the 
Chairman and the advertising manager and the latter withdrew from 
the meeting and invited the plaintiff to leave with him, which she did. 
The Chairman had forbidden her to go. As a result of this 
disobedience she was dismissed and she successfully recovered £45 for 
wrongful dismissal in the county court. The award was upheld upon 
appeal. 

The problem to be determined is the quality and quantity of 
disobedience that will justify dismissal. As a large number of 
precedents were established in the early nineteenth century it is to 
be expected that they appear somewhat harsh towards the servant. 
Paramount amongst these is Turner v. Mason? where a domestic 
servant, against orders, left her employer’s house for the night to 
visit her mother who was dangerously ill. The judgments in this case 
indicate that the decision turned upon the answer to two questions: 
was the order lawful? was it wilfully disobeyed? This had also been 
the ratio of earlier cases: Spain v. Arnott,® where a servant, ordered 
to do an errand in his dinner hour, refused, Amor v. Fearon,* where 
a servant pretended that he was a partner of his employer and Callo 
v. Bouncker,® where a personal servant’s sulkiness and neglect to 
answer summonses was held not to be wilful. It was not until later 


1 [1959] 1 W-L.R. 698; [1959] 2 All E.R. 285. 
3 (1846) 14 M. & W. 112. 

3 (1817) 2 Stark. 256. 

4 (1889) 9 Ad. & E. 548. 

5 (1881) 4 C. & P. 518. 
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in the century that the jdea of breach of contract or repudiation of 
contract by the servant came to be regarded as the basis of this type 
of case. So in Edwards v. Levy * the jury was charged to decide 
whether the plaintiff was ‘‘ guilty of such insulting and insubordinate 
conduct as to be inconfpatible with the continuance of the rela- 
tionship subsisting between him and the defendant,” and in Proctor 
v. Bacon ' it was said that the misconduct had to be so serious as to be 
inconsistent with the relationship of master and servant. By the 
time the rules as to wrongful dismissal came to be reviewed by 
McCardie J. in Re Rubel Bronze Metal Co. v. Vos* the idea of 
breach of contract was established as a firm basis of the rules. 
Both McCardie J. in that case and Lord Evershed M.R. in Laws’ case 
looked back on the older cases and interpreted them as based on 
acts breaking the contract of service. There is little doubt that this 
is justifiable rationalisation although it is equally clear that the 
earlier judges were thinking in terms of status rather than contract. 
Phrases such as ** the question really comes to this, whether the 
master or servant is to have the superior authority ” ° and “ wilful 
disobedience of any lawful order is a good cause of discharge,”’ *° 
as well as the exceptions allowed as a defence to the servant: danger 
to life or person and exposure to infectious disease,’ underline 
this point. 

Laws’ case is notable then in that it has once again affirmed that 
decisions of this type are to be reached by an application of the 
normal rules of contract. The decision itself, in which a servant 
wilfully disobeyed what was clearly a lawful and superior command, 
is contrary to the earliest cases but it reflects the modern approach 
to the relationship of master and servant. The bridge between the 
old and the new approach has been the need for ‘* wilful” 
disobedience. The former inquiry whether the authority of the 
master had suffered has changed to the present test whether the 
act indicates a fundamental breach of the contract of service. 
The question whether one act alone is enough has become 
unimportant and dicta such as that of Lord James in Clouston 5 
Co. v. Corry 4% that it is “clear and sound law that to justify 
dismissal for one act of disobedience or misconduct it has to be of 
a grave and serious nature ” and of Hill J. in Edwards v. Levy ™ 
that ‘‘ a single act of insolence . . . would hardly justify dismissal ”’ 
do not now represent a satisfactory approach. Both these cases 
were decided upon the ground that a certain standard of conduct 


6 (1860) 2 F. & F. 98, 97. 

T (1886) 2 T.U.R. 845. 

8 [1918] 1 K.B. 315. 

® Per Lord Ellenborough in Spain v. Arnott (1817) 2 Btark. 256, 258. 

© Per Parke B. in Turner v. Mason (1845) 14 M. & W. 112, 116. 

11 Ibid., per Alderson B. at p. 118. Rolfe B. pointed ont that orders involving 
such situations were illegal and need not be obeyed anyway. 

12 [1906] A.O. 122, 129. 

3 (1860) 2 F. & F. 98, 95. 
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has to be reached that is inconsistent with the continuance of the 
contract of employment. Only then is di8missal justified. There 
can be little doubt that this provides a formula flexible enough to 
be readily applicable to all particular cases as well as to meet, if 
necessary, changing social conditions. j 

It is to be regretted that the implication which is clear in Laws’ 
case that the normal rules of contract apply to this field cannot be 
said, without doubt, to apply overall. It is, for instance, well 
settled law that where a servant has given cause for immediate 
dismissal by misconduct he cannot successfully claim for wrongful 
dismissal where the employer ends his contract for a reason which 
is, of itself, insufficient. The prior misconduct acts as a bar to his 
action. This does not seem in accord with the general law of 
contract ** and it is to be hoped that Laws’ case will be supplemented 
by other cases applying the general position to such situations. 


J. C. Woon. 


SCOPE oF THE Bur~pina REGULATIONS 


Tse decision in Herbert v. Harold Shaw, Ltd.‘ does not depart 
from the previous line of authority on persons benefiting under 
the Factories Acts.” Yet it is significant in illustrating, once again, 
the conflict between the approach to the Acts as criminal statutes, 
and the broad and sympathetic treatment essential for the proper 
implementation of these Acts as a mainstay of safety in industry. 

The often-quoted remarks of Lord Simonds in L.N.E.R. v. 
Berriman* instance the strict approach; those of Lord Shaw of 
Dunfermline in Black v. The Fife Coal Co., Ltd.“ and of Lord 
Porter in Harrison v. N.C.B.° instance what has been called the 
‘“ workers’ charter ’’ approach. 

The learned editor of the Law Quarterly Review has stressed ° 
the importance of the Factories Acts receiving the most helpful 
treatment in the courts; the decision in Herbert shows how difficult 
this may be within the existing canons of interpretation. 

The case arose in the building industry, which is organised in 
a way which sometimes makes the application of safety legislation 
difficult, as the instant decision illustrates. In many building 
operations, the “f occupier ” of the site will not be the employer of 


14 Mercer v. Whall (1845) 5 Q.B. 447; Willetts v. Green (1850) 8 Car. & K. 59; 
Boston Deep Sea Fishing £ Ice Co. v. Ansell (1888) 89 Ch.D. 839. 

15 ¢.g., the implication of Bell v. Lever Bros. [1982] A.C. 161 that a contract of 
value survives. 

1 [1959] 2 All E.R. 189; [1959] 23 W.L.R. 681. 

2 Factories Act, 1987 (1 Edw. 8 & 1 Geo. 6, c. 67), and Factories Act, 1948 (11 & 
12 Geo. 6, c. 55)—referred to in this note ag ‘'‘ the Acts.” 

3 oie] A.C. 278, 818-814. 

4 [1912] A.C. 149, 179. 

5 [1951] 1 All E.R. 1102, 1107. 

6 (1951) 67 L.Q.R. 7. 
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the majority of workmen from time to time engaged in the operations. 
It is usual for different Stages of the work, such as flooring, heating 
or painting, to be put out to specialist sub-contractors, who in 
their turn may let out parts of the work to “labour only ” sub- 
contractors, who may wark on their own, or possibly employ a few 
men. Apart from the advantages of independence, these ‘‘ labour 
only ” sub-contractors enjoy tax advantages under Schedule D. 

The practice of elaborate sub-contracting is, of course, not confined 
to the building industry, being equally common in civil engineering, 
and is occasionally found in factories. It is with the building trade, 
however, that this note is concerned. 

The plaintiff, Herbert, was engaged in fixing asbestos sheets 
to the roof of a shed, when he slipped and fell to the ground. The 
shed was being erected by Harold Shaw, Ltd., the defendants in 
this case. On the day of the accident, Herbert failed to obtain the 
plank which he considered necessary for his safety on the roof. 

For five years before the accident, the plaintiff had worked 
exclusively for the defendants, but he was regarded, and regarded 
himself, as a man running his own business. He paid and engaged 
any labour he required, and passed on the cost. Sometimes he was 
paid by the hour, sometimes by the job, but he was always treated, 
for national insurance purposes, as a self-employed person, and was 
assessed for tax accordingly. 

The normal practice was for him to provide his own tools, and 
for Shaw’s to make arrangements for the supply of the necessary 
safety devices and other equipment from the main contractors. 

The plaintiff based his action against the defendants on breaches 
of Regulations 4 and 81 of the Building Regulations.” Regulation 4 
requires every contractor and employer of workmen who is 
undertaking roofing operations to comply with Regulation 81 
which requires suitable precautions to prevent workmen falling 
from roofs. 

Streatfeild J., sitting at Nottingham, held that there had been 
no non-compliance with the Building Regulations; be went on to hold 
that, as the plaintiff was an independent contractor, no duty was 
owed to him under the Regulations. 

The decision was upheld by the Court of Appeal (Hodson, 
Romer and Pearce L.JJ.) on the ground that the plaintiff was an 
independent contractor, and as such outside the benefit and 
protection of the Regulations. Per Hodson L.J.: 


“< The contract was essentially not a contract for work, but 
a contract for the results of the work... a perfectly straight- 
forward contract between independent contractors, and no 
question of employer and employee, or master and servant, 
arises.” °? 


7 The Building (Safety, Health and Welfare) ations, 1948, No. 1145, made 
under sections 46, and 107 of the Factories Acts, 1987. 
8 [1959] 2 W.L.RB., at p. 685. 


580 THE MODERN LAW REVIEW ; Vou. 22 


The basis of their Lordships’ decision is clear. The right to found 
on a breach of statutory duty is depenflent upon the plaintiff 
establishing, inter alia, that the particular duty is imposed for his 
benefit. The persons entitled to benefit under the Acts?’ can only 
be discovered by a careful reading of the provisions of the Acts. 
It appears that their protection is not specifically limited to any 
particular classes of persons. Many of the requirements and 
prohibitions are unqualified,*® while others concern themselves with 
the safety of ‘f persons,’’** “persons employed,” * or ‘* persons 
employed or working.” 1° Section 60 of the Act empowers the 
Minister of Labour to formulate regulations to promote safety 
in processes involving special risks to ‘‘ persons employed.” It 
was under this power that the Building Regulations were made. 
In considering the application of Regulations made under the 
Acts, two principles ** formulated may be applied, viz. : 
** (i) Regulations cannot lawfully be made in favour of 
pe rsons outside the class of persons for whose benefit 
arliament authorised the making of the Regulations; 
(ü) If the Regulations themselves define the class of 
persons benefited, then the Regulations cannot 
benefit persons outside that class even though they 
may fall within a wider class in favour of whom the 
Secretary of State had the authority of Parliament 
to make the Regulations.”’ 


Thus, whosoever may be able to benefit under the Act itself, it 
appears that Regulations may only be made in favour of “‘ persons 
employed ”? who are at risk from the particular process governed by 
the Regulations in question. Neither the Act nor the Building 
Regulations define ‘‘ persons employed,” and a consideration of 
the different terms used in the Act (supra) is not particularly helpful. 

The courts at one time appeared to consider that the term 
was restricted to persons working under a contract of service with 
the occupier of the factory.*® This seems too narrow a view of the 
scheme of the Act; e.g., section 64 (8) contemplates that there 
may be an * actual employer ” of persons employed who may be 
someone other than the occupier. 

The opinion that the term covers employment in the factory 
by whomsoever, has lately been approved by the Court of Appeal.?® 


® The Acts apply to “' factories ° which term ıs extended under the scheme of 
the Acts, to apply to docks, ee fn sites, shipyards, and works of engineering 
construction. See ss. 105, 106, 107 

10 gs, 20-95, 11 gg. 18, 10, 26, 27. 

12 gg. 34, 41, 42, 48. 13 gs, 12, 18, 14, 16. 

14 Formulated in Redgrave’s Factories, Ai and Truck Acts, 19th ed., p. 562; 
approved by Viscount Kilmuir L.O. ın Canadian Pacific Steamships, Ltd. v. 
Bryers [1957] 3 All E.R. 572, at 578-579. 

15 See Hartley v. Mayoh & Co. [1954] 1 All E.R. 875; also dicta of Omerod J. in 
Stanton Ironworks Co., Lid. v. Skipper [1950] 3 Ali E.R. 544, at p. 547 (D.C.). 

16 Massey-Harris -Ferguson (Manufacturing v. Piper [1956] 2 All E.R. 122, 
per Goddard L.C.J. È 726, Streatfeild J., p. 727 (D.C.), approved by C.A. in 
Bryers v. Canadian Pactfio Steamships, Lid. [1966] 8 All E.R. 560. 
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Terms are used within the Building Regulations that arguably 
cover a person who ið not, strictly spéaking, employed; e.g., 
“< person,” ‘f workmen,” ‘* occupants,” ‘* persons engaged ’’; but 
itewill be recalled that these terms must be looked at within the 
ambit of the enabling poyer in section 60, and cannot of themselves 
widen the meaning of ‘‘ persons employed.” 

Plaintiff’s counsel argued strongly in favour of extending the 
meaning of ‘‘ persons employed ”’ by reference to the definition of 
‘‘ workman’? in the Employers and Workmen Act, 1875.17 This 
definition speaks of **... a contract of service or a contract personally 
to execute any work or labour” and has been interpreted to 
include persons who might be loosely described as self-employed.** 
The point is a fine one, as the decisions ** on the other side of the 
line indicate. Although this statutory definition has been applied 
in other legislation, it has not, as Hodson L.J. pointed out,” been 
applied to the Acts, which do not make use of the term ‘* workman.”’ 

Thus the Court of Appeal had no difficulty in deciding that 
Herbert was not a “ person employed ”’ within the widest meaning 
that the phrase had previously received. It is noteworthy that 
although any assistants employed by Herbert would be protected 
by the Regulations as ‘‘ persons employed,” ** the court did not 
feel free to extend the same protection to Herbert, who ran the 
same risks as they did.” 

The Court of Appeal’s decision can only be assailed if one is 
prepared to argue against authority that ‘* persons employed ” has 
some meaning in the Act other than persons working under a 
contract of service with whomsoever.** 

‘ Employed ’? might be considered as descriptive of the type of 
activity, that is, persons working, and therefore at risk in the 
factory, as opposed to visitors; but a similar argument has been 
disapproved.7* ?° 

Again, “‘ employed ’? may be meant to include persons working 
under a contract which requires their presence in the factory. The 
wording of the Act is not wholly against this argument. Section 86 
forbids the securing of the factory doors while persons are within 
‘c for the purpose of employment or meals ...’’; here ** employ- 
ment ” appears to refer to work as opposed to mealbreaks. Section 


17 88 & 89 Vic. o. 90, s. 10. 

18 Brown v. Butterley Coal Co. (1885) 53 L.T. 064; Grainger v. Ainsley (1880) 
6 Q.B.D. 182. 

19 Marrow v. Flimby and Broughton Moor Coal and Firebrick Co. [1898] 2 Q.B. 
588; Squire v. Midland Lace Co. [1905] 2 K.B. 448. 

20 [1959] 2 W.L.R. at p. 684. 

21 Massey-Harris-Ferguson (Manufacturing), Lid. v. Piper (supra). 

22 See Bryers v. Canadian Pactfic Steamships, Ltd. supra) for a case where 
Shipbuilding Regulations were extended to cover the ship’s crew. 

23 See note 16, supra. 

24 By Wrottesley J. in Weston v. L.C.C. [1941] 1 All E.R. 555. 
The earlier decision in Hawkins v. Thames Stevedore Co., Lid. [1986] 2 All 

E.R. 472, which appears to support thie contention, is now of doubtful 

authority. 
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104 applies the Act to institutions, including reformatories and 
workhouses, whose inmates can hardly be Said to be working under 
a contract of employment. Nevertheless the section refers to the 
“ employment of the inmates and other persons employed in the 
work carried on...” x 

Section 110 refers to outworkers. These are not necessarily 
“< employed ” by any particular firm. The section refers to ‘* persons 
directly employed . . . either as workmen or as contractors,...”’ 
thus suggesting that a person may be ‘“‘employed’’ under the 
section otherwise than under a contract of service. 

On the other hand, there is the use in the Act of ‘‘ employed or 
working,” °° apparently referring to persons working in the factory 
and not considered to be included in ‘‘ employed.”’ 

A careful reading of the Act does not reveal any plan apportioning 
protection between the different classes of persons at work in 
factories. It seems unwise, therefore, to draw firm conclusions 
from the words and phrases governing particular provisions. 

‘There appear to be no cases in which this argument has been 
considered, but the opinions expressed in Bryers v. Canadian Pacific 
Steamships, Ltd." give some indication of what the attitude of 
the courts might be. 

In this case the power to make Regulations under section 79 of 
the Factories and Workshops Act, 1901,78 was discussed. The 
section contained no words limiting the benefit of Regulations to 
any class of persons. Diplock J.,7° and subsequently Singleton °° 
and Jenkins L.JJ.,°* were inclined to give the benefit of the 
Regulations to any person employed or working in the factory. 

Parker L.J. thought that there must be ‘f some limit,” 3°? which 
he set at persons employed in the factory, and Viscount Kilmuir ** 
and Lord Tucker ** agreed with him. No doubt an equally cautious 
view of the regulation-making power in the present Act would be 
taken if the question came before the House of Lords again, and 
it is difficult to see how a successful attack on the Herbert decision 
could be launched. 

A consideration of the cases,” including Herbert, shows that as 
a result of the interpretations of section 60 discussed above, a 
distinction ¢an be drawn between the protection offered by the 
Act, and by the Regulations. Thus the classes of persons benefiting 


26 In ss. 12-16. 

27 [1956] 8 All H.R. 242 (H.0.); [1956] 8 All E.R. 560 (C.A.); [1957] 8 All E.R. 
572 (H.L.). 

28 1 Edw. 7, c. 22—the predecessor of the present Acts. 

29 [1956] 3 All E.R. at 248. 

30 [1956] 8 All E.R. at 570. 

31 Ibid., at 578. 

33 Ibid., at 575. 

33 [1957] 3 All E.R. at 579. 

34 Ibid., at 682-583. 

35 There has been no lack of decisions on the protection offered by the Act and 
Regulations, which for reasons of space cannot be discussed in this note. 
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under Act and Regulations are not identical. It is submitted that 
this distinction is undesirable for the following reasons: 


wis Regulations have been held ** to be in substitution for the 
provisions of the Act in some processes; thus the zeal of 
the Minister in making additional Regulations for safety may 
reduce the number of persons protected in a particular process. 

2. Both Herbert °” and his employees ** would be protected under 
many of the provisions of the Act, but only his employees 
under the Building Regulations.** Thus a class of persons 
is excluded who need protection as they lack a widely 
experienced employer to take a detached view of their safety. 
A prudent contractor might reasonably be expected to take 
greater care of persons of Herbert’s type than of the 
employees of an expert sub-contractor experienced in the 
risks likely to be met on widely differing sites. 

8. The Act imposes duties upon labour in the interests of safety 
as well as conferring benefits. These duties are enforced by 
sections 119 and 180 (2). Under the Regulations, duties are 
generally ** imposed upon “* persons employed ”’ only. The 
Building Regulations contain a number of these disciplinary 
provisions, the duty to comply with which is confined, by 
Regulation 4 to ‘‘ persons employed.” It is important to 
impose these duties upon building workers, owing to the 
temporary nature of the works and the difficulty of super- 
vision. Yet it appears that workmen of Herbert’s class 
would not be bound by them. 

This class in the building industry is large and increasing, includ- 
ing skilled and semi-skilled trades. The trend toward “labour 
only ” sub-contractors is favoured by many builders. If it continues, 
it seems that there will be an increasing number of workmen on 
building sites who will not be protected by the Regulations, or, 
apparently, bound by them. The high incidence of accidents on 
these sites should not allow us to view this development with 


complacency. R. W. L. HOWELLS. 


CATER v. Essex County COUNCIL 


In Cater v. Essex C.C.) the Divisional Court refused to assume a 
legislative function and had in consequence reluctantly to drive a 


36 Opinion of House of Lords in John Summers £ Sons, Lid. v. Frost [1955] 1 All 
.B. 870. 37 Lavender v. Diamtints, Ltd. [1949] 1 All E.R. 682. 
38 Massey-Harris-Ferguson (Manufacturing), Ltd. v. Piper (supra). 
39 ¢.g., in Woodworking Machinery Regulations (S.R. & O. 1922, No. 1196); 
Shipbuilding Ree ulations (8 O. 1931, No. 183); 
Celluloid Regulations (8.R. & O. 1921, No. 1825) ; 
Chemical Works Regulations (8.R. & O. 1922, No. 781) ; 
—but section 60 (2) empowers the Minister to impose duties on ‘‘ employed 
ns and other persons. 
1 [1959] 2 W.L.R. (39; [1959] 2 AU E.R 218. 
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coach and horses through the enforcement provisions of the Town 
and Country Planning Act, 1947. Fortunately the decision is now 
of interest only as being one of those few cases which have provok 
an immediate reaction from Parliament. z 

An enforcement notice can be served by a local planning authority 
either where development has occurred ‘f without the grant of 
permission required in that behalf under [Part HI of the 1947 
Act],”’ or where ‘“‘ any conditions subject to which . . . permission 
was granted in respect of any development have not been complied 
with.” ? In Francis v. Yiewsley and West Drayton U.D.C.° the 
Court of Appeal held that an enforcement notice was a nullity if 
it recited that development had been carried out ‘f without the 
grant of permission ° when permission had in fact been granted 
albeit retrospectively and for a period which had expired.* The 
majority of the court carefully refrained from expressing any view 
on the validity of a notice which recited that permission had not 
been granted in respect of development to which the Town and 
Country Planning General Development Order, 1950,° applies. The 
validity of such a notice fell for decision in the present case. 

The General Development Order was made under section 18 
(1) of the 1947 Act which empowers the Minister (inter alia) to 
grant by order blanket permission for such development as may 
be specified in the order. Amongst the types of development 
specified in the Order is the ‘‘ use of land . . . for any purpose on 
not more than twenty-eight days in total in any calendar year.” 5 
This grant of permission for temporary user is of general application, 
although it (in common with the other grants in the Order) may 
be withdrawn in particular cases or areas by a direction made or 
approved by the Minister.’ 

In the present case the developer had used land as a caravan 
site over a long period without obtaining express permission from 
either the local planning authority or (on appeal) the Minister. 
An enforcement notice was served which recited that development 
had been carried out without the grant of permission. In proceed- 
ings founded on that notice the developer took the point (“‘ a 
point of no merit ” °) that the notice was a nullity because its 
recital was inaccurate by reason of the twenty-elght day permission 
automatically granted by the General Development Order. The 
developer’s argument was upheld by the Divisional Court whose 
only substantial task in the light of the Yiewsley and West Drayton 
U.D.C. case was to determine whether in a case to which the General 
Development Order applies there has been a grant of permission 


2 Town and Country Planning Act, 1947, s. 28 (1). 

3 [1958] 1 Q.B. 478. 

4 The notice should have recited the breach of a condition. 
5 9.1. 1950, No. 728. 

6 Art. 8 (1), Sched. I, Class IV, 2. 

7 


Art. 4. 
8 [1959] 2 W.L.R. at p. 746, per Parker C.J. 
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within the meaning of the enforcement séctions of the 1947 Act. 
As a matter of construction the affirmative answer achieved by 
the court is irresistible, and the court did not feel able to °‘ avoid 
the result which . . . Parliament could [never] have intended ” ° 
by ‘* rewriting a considgrable number of sections in an Act of 
Parliament.” 1° However the effect of the decision on the powers of 
local planning authorities in respect of illicit changes of use was 
disastrous, because unless the temporary permission granted by 
the General Development Order could be treated as a conditional 
permission it would be impossible to frame a valid enforcement 
notice in areas where the Order was in operation. If the temporary 
permission could be treated as a permission subject to the conditions 
that the use should cease after twenty-eight days a notice could 
rest on breach of condition if the use continued for a longer period, 
but Parker C.J. found it unnecessary to express any final opinion 
on the point ™ and it is not free from difficulty. As soon appeared, 
the Government’s advisers took the view that the breach of condi- 
tion argument was not a sufficient buttress for the large number of 
potentially affected notices. 

The decision of the Divisional Court was given on April 14, 
1959, and on June 22 the Lord Chancellor initiated a remedy by 
moving anew clause to the Town and Country Planning Bull which 
was then in the Report stage in the House of Lords.” The short 
effect of the clause (now section 88 of the Act **) was to equate a 
limitation. attached to a permission granted by a development 
order to a condition attached to an ordinary planning consent, 80 
that in future ** enforcement notices in cases such as the present 
will rest on non-compliance with a limitation subject to which 
permission was granted. The remedy has been effective and speedy, 
but local authorities may wonder why the Government did not 
take the same opportunity to eliminate some of the other problems 
which have gathered around the enforcement provisions of the 
1947 Act. 

MicHAEL MANN. 


Crvi SANCTIONS FOR THE REPRESSION oF CRIMES 


THERE was a time when actions were not infrequently brought by 
the Attorney-General, suing either ew proprio motu or at the relation 
of private individuals, to restrain public authorities from exceeding 


9 Tbtd., at p. 748, per Donovan J. 

10 Ibid., at p. 747, per Parker C.J. 

11 Ibid., at p. 747. 

12 House of Lords Official Report, Vol. 217, cols. 82-36. 

13 Bee also s. 58 and Sched. . 

14 As sie ete introduced by the Lord Chancellor the section contained provisions 
(in t) saving notices served before the commencement of the Act. These 
provisions were deleted when the Lords amendments were considered in the 
Commons. (House of Commons Official Report, Vol. 608, cols. 1726-1741. 
July 9, 1959.) 
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their powers. For reasons that are far from obvious, proceedings 
of this character are now extremely rare. However, there has 
recently been a revival of relator actions initiated by, instead of 
against, public authorities, and instituted for a different purpose— 
to secure observance of the criminal lgw by a person who has 
committed a succession of similar statutory offences. That the 
Attorney-General has locus standi to sue on behalf of the publie for 
an injunction to restrain the invasion of a public right, notwith- 
standing the existence of an alternative criminal remedy, is well 
settled. Not every breach of the criminal law justifies the Attorney- 
General’s intervention, but the courts, while refraining from giving 
countenance to the view that the Attorney-General is entitled to 
an injunction as of right, have been disinclined either to lay down 
the limits of their own jurisdiction in such matters or to specify 
the circumstances in which they will refuse to exercise their 
discretion in the Attorney-General’s favour. 

In practice relator actions brought by the Attorney-General] for 
this purpose have usually ended in his favour. Thus, he has 
obtained injunctions to restrain continuing contraventions of 
building restrictions,’ the persistent operation of passenger road 
services without a licence,” and repeated breaches of town planning 
provisions by the owners and lessees of caravan sites.’ In most of the 
cases the courts have readily assumed that the defendants, by 
committing public wrongs, have invaded public rights which the 
Attorney-General can properly vindicate; and there have been 
strong dicta to the effect that the question whether the defendants’ 
conduct has in fact caused or tended to cause injury to the public 
is not one into which they can properly inquire. It could reasonably 
be inferred from the recent caravan cases, Att.-Gen. v. Bastow and 
Ait.-Gen. v. Smith,‘ that only in exceptional circumstances would 
the Attorney-General be refused an injunction where clear and 
persistent contraventions of a penal statute enacted for the public 
benefit had been established, even though the sanctions of the 
criminal law might not have been fully exhausted.’ The decision 
of Salmon J. in Att.-Gen. v. Harris ° now suggests that prospective 
relators should guard against over-optimism in predicting the out- 
come of such proceedings. 

The defendants were flower-sellers who plied their trade on 
Sundays from stalls placed on a footway outside a Manchester 
cemetery. By so doing they were committing offences against the 
Manchester Police Regulation Act, 1844, which prescribed a 


1 Att.-Gen. v. Ashborne Recreation Ground Co. [1908] 1 Ch. 101; Att.-Gen. v. 
Wimbledon House Estate Co. [1904] 2 Ch. 34. 

2 A Sharp [1981] 1 Ch. 121; Att.-Gen. v. Premier Line, Ltd. [1982] 
1 Ch. 2 

3 Ait.-Gen. v. Bastow [1967] 1 Q.B. 514; Att.-Gen. v. Smith [1958] 2 Q.B. 178. 

4 See note 8, ante. 

5 Seo my Judicral Review of Administrative Action, 347. 

6 [1959] 2 All E.R. 898; also reported [1959] 8 W.L.R. 205. 
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maximum penalty of fort} shillings. After their activities had gone 
on for some time, prosecutions were brought against them, 
apparently in consequence of representations made by the owners 
of *flower-shops nearby. ‘They were convicted and fined on no 
fewer than 189 occasionsein all, but in a number of cases only a 
nominal fine was imposed. Eventually the local authority 
approached the Attorney-General who consented to bring a 
relator action for an injunction to restrain the defendants from 
their unlawful conduct. Salmon J., in the course of a reserved 
judgment, held (i) that the technical obstruction committed by the 
defendants did not incommode anyone using the footway and did 
not amount to a nuisance; (ii) that the defendants’ conduct had 
neither injured nor tended to injure the public; (iii) that the court 
was therefore entitled to exercise its discretion in relation to all the 
circumstances of the case without being influenced by the fact that 
the Attorney-General had decided that to sue for an injunction 
was the most appropriate method of enforcing the law’; and 
(iv) that although the sanctions of the criminal law had proved 
ineffective, an injunction ought to be refused in view of the 
triviality of the acts complained of and the absence of injury to the 
public. Only in the most exceptional circumstances could any 
statutory provision be contravened without public injury, but this 
was an exceptional case. His Lordship went on to express his 
uneasiness about the circumstances in which the prosecutions had 
originally been launched. 

The decision is to be welcomed both in relation to the particular 
facts of the case and on wider grounds. Although it is substantially 
on all fours with one earlier case,’ it is not easily reconcilable with 
other decisions in which absence of proof of injury to the public 
has been treated as irrelevant; and his Lordship’s observation that 
«c it is the duty of the court in all relator actions to inquire whether the 
acts done by the defendants in truth injured the public ” ° probably 
goes too far unless it is to be read as meaning that proof of the absence 
of any injury or tendency to cause injury to the public will enlarge the 
scope of the court’s discretion. But it is important that potential 
limits should be set to this class of relator action, even if those limits 
are loosely defined. It may well be said that there are cases where 
it is undoubtedly desirable for the Attorney-General to vindicate 
the public interest by this form of proceeding. Persistent disregard 
of a penal statute may cause serious injury or inconvenience, and 
the offender should not be able to defy the law because he is able 
to pay a series of small fines, any more than a trespasser or libeller 


7 Distinguishing Att.-Gen. v. Bastow (where Devlin J. described the Attorney- 
General's decision to sue for an injunction as an ‘“‘ administrative discretion ”’ 
and said that his application should be refused only in exceptional circumstances) 
on the p that ın that case the defendant's acts had indubitably tended to 
injure the public. 

8 Att.-Gen. v. Kerr and Ball (1915) 79 J.P. 61. 

® [1959] 2 All E.R. 898, at 898. 
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should be able to buy his freedom to commiftorts. However, the pri- 
vate law analogy is not altogether apt; itis always open to Parliament 
to increase the maximum penalty for a crime. And one must not 
overlook the fact that disobedience to an injunction may lead té a 
sentence of imprisonment of indefinite duration imposed in the 
absence of the safeguards that characterise criminal proceedings. 
If the reason why a persistent offender has not been deterred is 
merely that the criminal courts have failed to impose the maximum 
penalty, it is Inappropriate to circumvent them by going to a civil 
court. 

There is a place for the Attorney-General’s action for an injunction 
to reinforce the sanctions of the criminal law; but it should be con- 
fined to serious cases of manifest urgency. In so far as Att.-Gen. v. 
Harris expresses & disinclination on the part of the civil courts to 
defer to the Attorney-General’s opinion of what is, in this context, 
requisite in the public interest, it stands as a useful corrective to 


recent trends in other directions. 
S. A. DE SMITH. 


THe CASE oF THE Miscuipep MIssiLE 


Wrra a simplicity that is rare in law reports Fowler v. Lanning * has 
re-opened (and closed?) an academic issue which has been long 
debated. The plaintiff issued a writ claiming damages from the 
defendant for trespass to the person and by his statement of claim 
succinctly alleged that ‘f on November 19, 1957 at Vinyard Farm, 
Corfe Castle, in the County of Dorset the defendant shot the plaintiff. 
By reason of the premises the plaintiff sustained personal injuries ”’ 
particulars of which were given. That was all. In fact the accident 
occurred at a shooting party. The defendant delivered a defence 
traversing the plaintiff’s allegation of fact and objecting ‘‘ that the 
statement of claim is bad in law and disclosed no cause of action 
against him on the ground that the plaintiff does not allege that the 
said shooting was either intentional or negligent.’? Under R.S.C., 
Ord. 25, r. 2, the defendant’s objection came before Diplock J. as a 
preliminary point of law. 

There have been two main points of controversy concerning the 
tort of trespass to the person (and, indeed, to goods and land) which 
may be presented by posing two questions: 

(1) Is the tort of trespass to the person a tort of strict liability? 

(2) If it is not a tort of strict lability, is the burden upon the 

plaintiff or the defendant to prove or disprove the necessary 
mental element? 


As to the first question Diplock J. had no hesitation in stating 
that the tort is not one of strict liability. In spite of the obscure 
origins of trespass to the person and the medieval reluctance and 


1 [1959] 1 Q.B. 426; [1950] 2 W.L.B. 241; [1959] 1 All E.R. 290. 
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seeming inability to provekhe appropriate mental element it is certain 
that trespass to the person now only lies for a direct intentional 
or negligent act; it does not lie if the injury is caused by inevitable 
acdident (i.e., an unintentional non-negligent act, even though 
direct). Thus the vigorqus and highly persuasive views of the 
“« extremists ’?? have again been denied. Diplock J. made the point 
concisely : 

«c It is fashionable today to regard trespass to the person as 
representing the historic principle that every man acts at his 
peril and is liable for all the consequences of his acts; negligence 
as representing the more modern view that a man’s freedom of 
action is subject only to the obligation not to infringe any duty 
of care which he owes to others... But however true this may 
have been of trespass in medieval times—and I respectfully 
doubt whether it ever was—the strict principle that every man 
acts at his peril was not applied in the case of trespass to the 
person even as long ago as 1617.” ° 


Thus the torts of trespass to the person and negligence require the 
same mental element. Few will today disagree with this principle,* 
and, indeed, the remarks of Diplock J. were not strictly nécessary 
since both parties were agreed on this point. 

The second question concerning the burden of proof was the 
important part of the case. To answer this properly it was necessary 
to discuss the old forms of action and particularly the historical 
distinctions between trespass vi et armis and trespass on the case. 
There was no difficulty in establishing that in trespass on the case 
and its modern descendant, the tort of negligence, the onus of 
proving intention or (more often) negligence rests upon the plaintiff. 
But was this true also of the earlier action of trespass v et armis? 
There is a line of judicial authority (Fletcher v. Rylands," Holmes v. 
Mather,’ River Wear Commissioners v. Adamson,’ Gayler and Pope 
yv. Davies *) which suggests that the burden of proof in cases of 
trespass is upon the plaintiff. However, these cases have also provided 
authority for contending that in cases of trespass to the person, goods 
or land there is a special rule relating to highways which stems from 
a basic principle that since a person on or adjoining a highway 
consents to run the risk of accidental harm, it is for him to prove 
that the harm caused was not pure accident but arose from negligence. 
(This is really part of a wider argument that the general principles 
in the law of torts are often modified in cases concerning the 
highway.) Diplock J. was faced by an army of academic opinion 
which stated that although in negligence and in cases of trespass on 


2 See Pollock on Torts, 15th ed., 128, criticising Stanley V. Powell [1891] 1 Q.B. 
86; Gold, Bell Yard (1988), 5. 

3 [1959] 1 Q.B. 482-4838. 

4 Sed quaere the position of trespass to land. 

5 (1866) L.R. 1 Ex. 265, 286. 

6 (1875) L.R. 10 Ex, 261. 

7 (1876) 2 App.Cas. 743. 8 [1924] 2 K.B. 76. 
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the highway the burden of proof is updh the plaintiff, in other 
cases of trespass to the person it is for the defendant to prove 
affirmatively that he was not negligent. All the plaintiff need 
prove is the physical act of trespass. Undaunted, the learned judge 
refused to accept that the old cases provided any binding judicial 
authority for saying that in cases of trespass to the person there is 
a distinction between highway and non-highway cases. If everybody 
accepts that in the case of an unintentional *° trespass to the person on 
a highway the onus of proving negligence lies on the plaintiff, then 
the same rule applies to unintentional trespass to the person not 
committed on the highway. “‘ If it were right to say with Blackburn 
J. in 1866 that negligence is a necessary ingredient of unintentional 
trespass only where the circumstances are such as to show that the 
plaintiff had taken upon himself the risk of inevitable injury (i.e., 
injury which is the result of neither intention nor carelessness on the 
part of the defendant), the plaintiff must today in this crowded world 
be considered as taking upon himself the risk of inevitable injury 
from any acts of his neighbour which, in the absence of damage to the 
plaintiff, would not in themselves be unlawful—of which discharging 
a gun at a shooting party in 1957 or a trained band exercise in 1617 
are obvious examples.’ 1 

If Fowler v. Lanning is to be accepted, there is now no distinction 
between negligence and trespass to the person with regard to the 
burden of proof. It rests on the plaintiff in each case. It is respect- 
fully submitted that this conclusion is sound, and although the 
decision is one of first instance only the judgment is so carefully 
presented that one feels that it will be very difficult for a later court 
to disagree with it.*7 Further, the case is supported by Walmsley 
v. Humenick,* a decision of the Supreme Court of British 
Columbia, where again all the authorities were very carefully 
considered. 

If the modern law of torts is to escape completely from the 
shackles of the old forms of action, then it is necessary to get away 
from the idea that each tort has its own peculiar rules, whether it be 
burden of proof or the nature of the defence or some other rule. This is 
particularly necessary when two or more torts overlap and can 
apply to the same set of facts. The plaintiff personally is not concerned 
at all as to which tort or torts he can use; he is merely anxious to 
establish that the act was tortious and that he can recover compensa- 
tion. The trend towards a limited general theory of hability in tort 


® See Salmond on Torts, 12th ed., 811; Winfield on Torts, 6th ed., 248-949; Clerk 
and Liındseli on Torts, llth ed., 51-69; Fleming, Law of Torts (1957), 26: 
Winfield and Goodhart, ‘‘ Trespass and Negligence ” (1988) 49 L.Q.R. 869-870. 
Btreet, The Law of Torts (1966), 14-16, leaves the point open. See now 2nd 
ed. (1959), 16. 

10 Duplock J. occasionally uses the word ‘‘ involuntary’ but this often has the 
connotation of ‘‘ uncontrollable '’ which is obviously not relevant here. 

11 [1950] 1 Q.B. 439. 

14 See also National Coal Board v. Evans [1951] 2 K.B. 861, 875, per Cohen L.J. 

13 [1954] 2 D.L.B. 282. 
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is apparent from the stchdy increase in the capacity of negligence. 
It is certain that in the absence of legislation there never will be 
a general theory of tort liability, merely a series of torts,’* but if 
tHe torts which overlap on certain fact situations can be made to 
have fairly uniform rules, then although one cannot escape completely 
from the influence of the abolished forms of action at least it will be 
possible to escape some of its undesirable effects. 

That is not to say that Fowler v. Lanning has done very much to 
coalesce the rules of trespass to the person and negligence. It is, 
however, a step in the right direction. There are still important 
differences between the torts. The main historical distinction between 
trespass and case, that trespass only lies for a direct act although 
negligence is available both for direct and indirect acts, is still vital. 
Res ipsa loquitur applies to negligence but not to trespass. The 
effect of this can be seen in Gayler and Pope v. Davies ‘* where the 
plaintiff was unable to succeed in trespass since he could not prove 
negligence but was able to succeed in negligence since res ipsa 
loquitur applied. Is this distinction justified? Diplock J. in Fowler v. 
Lanning left open the point whether, had the plaintiff by his statement 
of claim set out the detailed facts without mentioning negligence, 
the court would have been free to deal with the tort of negligence and 
so be in a position to invoke the doctrine of res ipsa loquitur, if 
applicable. If this can be done, then it is in keeping with the 
suggested desirable trend and may help negative the distinction 
between trespass and negligence so far as res ipsa loquitur is con- 
cerned. Other distinctions, for example, whether vicarious liability 
applies to trespass 7* and the question of trespass being actionable 
per se, are not directly relevant here, although of interest in the 
argument concerning the present effect of the abolished forms of 
action. 

In Fowler v. Lanning Diplock J. expressed anxiety in deciding the 
difficult preliminary point of law lest he might ultimately learn that 
“ just asin Donoghue v. Stevenson *” there was in fact no mouse in 
the ginger beer bottle,** so in this case there was in fact no pellet 
in the defendant’s gun.” It is interesting, therefore, to learn what did 
in fact ensue. At Dorset Assizes Streatfeild J. decided that although 
there were pellets in the guns of the defendant and also in the guns of 
other members of the shooting party, he was unable on the evidence 
to say that it was the defendant’s shot which caused the injury.” 
It seemed to the learned judge that it was at least as hkely—indeed 
on the balance of probabilities it was more likely—that the shot 


14 For a recent example see Hargreaves v. Bretherton [1959] 1 Q.B. 45. 

15 [1924] 2 K.B. 76. 

16 Bee Sharrod v. L. € N.W. Ry. (1849) 4 Ex. 580; Esso Petroleum Co. v. 
Hea Aa Corpn. [1956] A.C. 318, 244, per Lord Tucker. Cf. Newark (1956) 19 

.U.R. 820. 

17 [19382] A.C. 562. 18 Ag to which see (1959) 75 L.Q.R. 161. 

19 See The Times, May 21 and 22, 1069-—-which states that the action was for 
damages for negligence. 
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which caused the injury was one which ee member of the party 
fired at a hen pheasant. In view of this decision it is interesting to 
speculate whether the plaintiff could now go one stage further and 
sue all the members of the shooting party for negligence even though 
he cannot pinpoint the actual culprit. It may well be that the burden 
of proof will then shift so that all the defendants will have to show 
they were not negligent.” 7 
GERALD DWORKIN. 


PRESUMPTION OF LEGITIMACY 4ND BLOOD GROUPS 


On June 18, 1959, there was reported in The Times a case, F. v. F., 
before a Divisional Court of the Probate, Divorce and Admiralty 
Division. In this the court was asked to decide on the legitimacy of 
a child whose mother was, during the period of conception, both 
cohabiting with her husband and committing adultery. It was 
admitted that the husband regularly used sheath contraceptives— 
but nothing was reported about the adulterer’s practice: presum- 
ably he ignored such precautions. The Divisional Court, on appeal 
from the magistrates, held that the presumption of legitimacy had 
not been rebutted. 

The court evidently felt able to reach a decision upon such 
biological imponderables so confidently as to be able to reverse the 
decision of a lower court. No doubt there are good legal precedents 
to shed light on such dark matters. But what is remarkable is that 
learned men and the expensive machinery of the law should all 
co-operate in a charade of guess-work when the parentage of this 
child was a matter of ascertainable fact, a matter of some fifteen 
minutes’ work. All that was required was a drop of blood each from 
mother, child and one of the two men concerned; the result might 
appear more impressive if the blood of both men were used, but it 
is not always necessary. ‘The failure to use blood-group evidence 
merits comment. 

First, it may be held that blood-group tests are unreliable and 
not always productive of the critical evidence. A glance at the 
standard authority—Race and Sanger’s Blood Groups in Man— 
would dispel that illusion. There are sufficient reliable hereditary 
blood-group characters to render parentage determination certain 
in all but a few cases, and the matter is put beyond doubt if the 
blood of all potential parents in a given case is examined. 


40 Bee Roe v. Minister of Health [1954] 2 Q.B. 66, 83, per Denning L.J. (obiter); 
Cook v. Lewis [1952] 1 D.L.R. 1—where the facts were similar. 

21 If the plaintiff commenced proceedings against the group ıt would be desirable 
for the defendant in Fowler v. Lanning to be joined as one of the co-defendants 
for Streatferld J. could not say that the defendant did not shoot the plaintiff. In 
those circumstances the defendant might well set up res judicata. But see 
Callow v. Jenkinson (1851) 6 Ex. 666—judgment against defendant sued jointl 
with others not conclusive in subsequent proceedings between same plaintiff and 
same defendant alone. Sed quaere. 
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Secondly, the concept that a man’s title to his own blood is 
absolute becomes increasingly difficult to maintain in an age of 
promiscuous blood transfusion and universal blood testing. And it 
must not be forgotten that there are two sides to a legal proceeding, 
so that the blood-groupe evidence that could be submitted by the 
parties to one side alone may suffice to determine the issue. To 
deny the admission of such evidence cannot make for justice. 

Finally, there is the question of policy in respect of the infant’s 
status. Clemency is a desideratum but it is an uncomfortable thought 
that in the dispensation of justice ascertainable fact can be ignored. 


FULTON ROBERTS, M.D. 


A PLEA or GULTY IN LATER Crvm PROCEEDINGS 


From time to time a question has been raised as to the evidential 
force of a plea of guilty to a criminal charge in subsequent civil 
proceedings arising on the same facts. It will be recalled that in 
Hollington v. Hewthorn > Goddard L.J. (as he then was) referred to 
the problem in the following terms: 


‘< It may frequently happen that where bigamy or any other 
crime has to be proved in a civil proceeding, the prisoner on his 
trial had pleaded guilty. Proof of the confession by a witness 
present at the trial is admissible because an admission can 
always be given in evidence against the party who made it. 
In the present case, had the defendant before the magistrates 
pleaded guilty or made some admission in giving evidence that 
would have supported the plaintiff’s case, this could have been 
proved but not the result of the trial.” 


Professor Cowen and Mr. Carter also adopt this approach ° saying: 


‘ A conviction, following a plea of guilty, should not be so 
admissible. Such a conviction does not necessarily possess the 
high probative value which results from the circumstance of 
proof beyond reasonable doubt of the facts upon which the con- 
viction is based. This inadmissibility qua conviction should, 
however, be without prejudice to admissibility qua admission 
and subject to the rules governing admissions.” ? 


It seems clear that these suggestions that guilty pleas be treated 
as admissions in subsequent proceedings envisage that they be 
treated as informal admissions and therefore not conclusive, since 
Dr. Cross * and Professor Cowen and Mr. Carter * consider that the 


1 1943] K.B. 587, at 590-600. 

2 Hasays on the Law of Emdencs, p. 204. 

3 They cite in support of this suggestion Moore v. Giofrelle [1952] Argus L.R.C.N. 
iii, where there was no express plea of guilty but a failure to appear upon 
summons and a failure to apply for a rehearing upon conviction. This conduct 
was treated as tantamount to a plea of guilty. See also Cross on Hotdence, p. 
847 and Canadian authority there cited. 

Cross on Evidence, p. 847. 

Essays onthe Law of Evtdence, p. 208. 


oa A 


544 THE MODERN LAW REVIEW Vor. 22 


principal danger of admitting this kind of evidence is that it may be 
in effect treated as conclusive and Lord Goddard is cited as showing 
this fear. However, there is not wanting a certain amount of 
authority for the proposition that such pleas are conclusive. 

The point was raised in the Canadian case of Cromarty v. 
Monteith” where the facts in outline were that the plaintiff was a 
guest in the defendant’s house and was assaulted by the defendant 
after molesting the defendant’s wife. Subsequently the defendant 
pleaded guilty in a police court to a charge of assault causing actual 
bodily harm. Then the plaintiff brought civil proceedings and it was 
contended on his behalf that the defendant’s guilty plea was a 
conclusive admission of guilt which precluded the civil court from 
hearing any evidence which might contradict it. Two Canadian 
cases were cited to Wilson J. sitting in the Supreme Court of British 
Columbia, dicta from which appeared to support this proposition. 
The cases were Wesley v. Toronto General Insurance ° and Ingles v. 
Sun Infe Assurance Co.* Wilson J., however, was able to find that 
these were not binding authority on this point. He then passed on 
lo consider English dicta and textbook opinions at some length.?° 


“< In Phipson on Evidence ™ R. v. Fontaine Moreau *” is cited 
as supporting this proposition: ‘ A pleads guilty to a crime and 
is convicted; the record of judgment upon this plea is 
admissible against him in a civil action, as a solemn judicial 
confession of the fact.’ 

‘“ Even the editors of Phtpson can be fallible; a reading of the 
report relied on shows that the judgment contains no such state- 
ment of law and that, in fact, the circumstances of the case had 
no resemblance to those of the matter before me.”’ 


Wilson J. then went on to remark that the admissibility of a plea of 
guilty was discussed in Fontaine Moreau by Lord Denman C.J., 
Coleridge J. and counsel ‘* why it is hard to say, because no plea of 
guilty was involved.” Wilson J. continued by saying that Lord 
Denman referred to Phillips’ Digest of Evidence at Nisi Prius ™ and 
that a footnote to the report showed that the opinion given in this 
book was that the plea of guilty was admissible but not conclusive. 
Wilson J. thought Lord Denman’s view in the discussion was to 
the same effect ** and did not support the statement in Phipson that 
a guilty plea is a ‘‘ solemn judicial confession.’ Continuing his 


Ibid., citing [1948] K.B. at p. 596. 

[1957] 8 D.L.R. (2d) 112. 

[1939] 3 D.L.R. 783 (affd. [1989] 4 D.L.R. 
[1937] 1 D.L.R. 706 (affid. [1988] 8 D.L.R. 80). 
10 At pp. 188-114. 

11 9th ed., p. 448. 

12 (1848) 11 Q.B. 1028, at p. 1083. 

13 Vol. I, 8th ed., p. 528. 

14 This seems mistaken. The words from Phillsps upon which Wilson J. seems to 
rely are pag from Lord Denman’s remarks by brackets in the Queen's Bench 
report of the case and would seem to be part of counsel’s argument. Lord Denman 
thought a guilty plea admissible (post, n. 27) but it is not clear whether he 
thought it conclusive or not. 
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survey of textbook opinion, Wilson J. said that Roscoe’s Evidence in 
Civil Actions! and the English and Empire Digest ** correctly 
stated the effect of Lord Denman’s opinion without adding Phillips’ 
qualification as to the inconclusiveness of the guilty plea. The learned 
judge then cited Wigmoge on Evidence `" which says: 
s An accused’s pleading in a criminal case, offered in a 
subsequent civil case would seem to be proper.” 


Wilson J. then concluded his examination of textbook authority 
in the following passage: 


‘c I think that Mr. Phillips has correctly stated the law. The 
plea of guilty is receivable in evidence as an admission against 
interest but it is not conclusive. It must be regarded as would any 
other admission by a litigant, and evidence of the circumstances 
under which it was made must be received in order to decide 
upon the weight to be attached toit. The fact that the admission 
has been made in a judicial proceeding is a factor to be con- 
sidered, but any presumption which might arise from this 
circumstance might be rebutted by evidence, for instance, that 
the plea had been induced by fraud or threats. The defendant 
may also, I think, be heard in a subsequent civil trial, to say 
that the admission was made under a misapprehension of law. 
(Here he referred to Roscoe’s Evidence in Civil Actions ** and 
Newton v. Liddiard.'*) But I think that once the admission is 
placed on record, it is incumbent upon the litigant to prove the 
existence of circumstances which detract from its apparent 
effect.” - 


He then went on to find that in the case before him there was no 
suggestion of fraud, compulsion, inducement or mistake of law. 
In consequence he attached considerable weight to the admission of 
guilt, found that the force used by the defendant against the plaintiff 
was excessive in proportion to what might legitimately have been 
used in defence of the defendant’s wife and therefore gave judgment 
for the plaintiff though without costs. 

The rule thus formulated by Wilson J. seems eminently sensible 
and workable but a lurking doubt may remain as to whether he may 
not have been unduly harsh upon the editors of Phipson especially 
since he might also have cited Taylor on Evidence *° for a proposition 
identical with that givenin Phipson. In addition to Fontaine Moreau, 
Taylor cites an anonymous case ** and Bradley v. Bradley.™ Taylor 
also explicitly says that the admissibility of the record of judgment 
upon a plea of guilty is dependent upon the deliberate declaration 


15 20th ed., p. 209. 

16 Vol. 22, p. 270. 

17 8rd ed., art. 1066. 

18 20th ed., p. 65. 

19 (1848) 12 Q.B. 925. 

20 12th ed., pp. 1066-1067. 

21 (1808) per Wood B. cited in Phillips on Evidence (8th ed., Vol. I, p. 528). 
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and admission of a party and is to be rah according to the rules 
which govern admissions. 

A fuller examination of Fontaine Moreau is therefore necessary. 
The facts of the case were that F. was indicted for falsely swearinty 
that E. owed him £50. The dispute had been referred to a barrister 
as arbitrator and he found that nothing was owing from E. to F. At 
the criminal trial Lord Denman C.J. admitted this finding as evidence 
against F. and the correctness of this ruling was in question in the 
reported proceedings, the final decision being that the award was not 
admissible evidence. In the argument prior to judgment the 
question of the admissibility of guilty pleas in later civil proceedings 
was raised by counsel probably because that appeared to be an 
analogous case to the extent that it might seem that the decision 
of one tribunal was used as evidence in another. It is apparent from 
a comparison of the Queen’s Bench and Jurist °° reports that we have 
a rather garbled version of the exchanges on this point. The Jurist 
report appears to be the more satisfactory and is followed in this 
account of the argument. Lord Denman explained that he had 
admitted the award on the ground that the parties had agreed to be 
bound by thè decision of the arbitration. Serjeant Shee then continued 
his argument by citing a long passage from Phillips on Evidence *4 
in which it is said that old authorities ?* regarded a guilty plea as 
conclusive in later civil proceedings. Phillips himself says “‘ it seems 
at least to be admissible.” At this point in the textbook comes a 
footnote reference to the anonymous case of 1808. It was an action 
for assault and battery tried at Leicester Lent Assizes and was 
undefended but Wood B. suggested an objection to the admissibility 
of an earlier guilty plea and after consideration, admitted the record 
in evidence. Serjeant Shee then adds that it is stated in Phillips that 
on a subsequent occasion Lord Tenterden had ruled that such a 
guilty plea was not admissible. Coleridge J. reinforced this by a 
second-hand reference to Phillips through Roscoe?’ and it appears 
from the Queen’s Bench report that Serjeant Shee attempted to find a 
practical justification for this exclusion of a plea of guilty in the 
suggestion that such a plea “ is often a matter of arrangement, rather 
than an avowal of guilt.” Lord Denman was, however, frankly 
incredulous. He said: 


“I do not believe that Lord Tenterden ever said that it 
was not evidence. If a man out of court admits an assault it 
would be evidence against him. How can it be, that if a man in 
court pleads guilty it is not evidence? ”? 2’ 


233 (1848) 12 Jurist 626, at 627 

24 8th ed., Vol. I, p. 523. Serjeant Shee was arguing for the admissibility of the 
arbitrator’s award and the point of his discussion seems to have been that guilty 

lea cases were instances of the determination of one tribunal being admissible 

in evidence against one of the parties in another tribunal. 

45 Lambard, Hirenarcha or Office of Justice of the Peace. Bk. 2, O. 9, p. 580 
(ed. 1619), supported by Year Book citations. 

26 4th ed., p. 120; (1848) 11 Q.B. at p. 1088. 

27 The exact wording is cited from (1848) 12 Jurist at p. 627. 
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This scepticism may be well-founded. If one turns to the relevant 
passage in Phillips ** the text reads: 


‘‘ But if a person indicted for an assault plead guilty to the 
charge, the record has been considered to be conclusive against 
him in an action for damages for the same assault.” 


To that there is appended a footnote which reads: 


‘s The contrary has, however, been ruled by the present 
Lord Chief Justice at Nisi Prius.”’ 


It is clear that the main text refers primarily to conclusiveness 
and not to admissibility. Therefore the footnote would seem to mean 
that Lord Tenterden had ruled that a guilty plea was admissible but 
not conclusive. It follows that Serjeant Shee, Roscoe and Coleridge J. 
are in error and Lord Denman’s doubts were well-founded. It also 
means that one English judicial opinion of tolerably modern vintage 
can be produced for the proposition that a guilty plea is not a 
conclusive admission.*** Hollington v. Hewthorn, as has been seen, 
does not in terms deal with this point, it is not clear from Phillips’ 
references to the anonymous case at Leicester whether Wood B. 
expressed any view and in any case it would seem that he had no 
occasion to do so and, despite what was said by Wilson J. in 
Cromarty v. Monteith, it is clear that none of the judges in R. v. 
Fontaine Moreau committed himself to a definite stand. 

On reading the relevant passages in Phillips ** it seems clear that 
the author thought that at least a good case could have been made 
out for the conclusive character of a guilty plea but in this he was 
relying on Lambard and the Year Books and however important 
these may be for the historian, it is suggested that it may safely be 
hazarded that a modern court, when faced with this problem of 
evidence will be mindful of the adjuration in United Australia v. 
' Barclays Bank *° and pass on undeterred. That being so, Cromarty 
v. Monteith seems to give as satisfactory a rule as could be desired. 
Wilson J. may have been a little harsh on the editors of Phipson 
(the learned judge, as he says, was unable to refer to Phillips *) but 
the authority for the proposition which appears in Phipson and Taylor 
is hardly such as would carry any real weight with a modern court in 


such & branch of the law as Evidence.” 
A. H. HUDSON. 


as 7th ed., Vol. IL, p. 208. 

28a This view is taken ın footnote (a) to 11 Q.B. at 1088. 

29 7th ed., Vol. I, p. 888; Vol. IL, p. 208, and references in note to Fontaine 
Moreau in 11 Q.B. at p. 1033. 

30 [1941] A.C. 1, at p. 20. 

31 [1957] 8 D.L.R. (2d) at p. 118. 

32 See algo Cross on Evidence, p. 847 citing English v. Richmond and Pulver [1958] 
8 D.L.R. (2d) 885 and Ferns v. Monaham [1956] 4 D.L.R. (2d) 539 where 
guilty pleas were held to be admissible but not conclusive. There was no 

iscussion of Fontaine Moreau 1n these cases. 
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THe MOUNTBATTEN Case: A PROTEST 


Tae courts, intent on their rule-idolatry, still keep up the pretence 
that the consequences of their decisions are not important to them. 
Or, where they have to deal with the implications of a foreign 
judgment in England, they maintain that they should be oblivious to 
merits—and concerned only with empty jurisdictional formalities. 
Is there no social function to perform? Or is the prod of logic so 
inevitable ? 

Modern divorce problems are a good illustration. The courts— 
and many writers—insist that the delightfully fuzzy concept of 
domicile is controlling. Accept this as the ‘‘ general rule ” (assuming 
that one can identify domicile when one sees it) and, barring the odd 
exceptions, you have the criterion for decision. All, mark you, 
without any study of the alternatives to this inevitable decision, 
no attempt to sort out the social goals involved and, above all, not a 
glance at the reasonably predictable results of legal encounter. It is 
& process which is not only easy and satisfying to the deductive 
mind but is also completely lacking in any serious appreciation of 
legal purpose and the individual’s expectation of fairness. 

Mr. Higgins, in commenting on the recent case of Mountbatten v. 
Mountbatten,’ has said that it did not “‘ lay down any new principles 
regarding the recognition of foreign divorce decrees.” I do not wish 
to argue the point. My concern is with how these “ principles ” 
acquired the right to be so immutable and what, if anything, they 
represent. J start with one important premise: that the courts are 
seldom forced to reach a conclusion unless they want to. To suggest 
that they are is not only a tacit insult to their imagination but also 
a complete denial of their power to mould the plasticine law into the 
likeness of some preferred model. 

The implications of section 18 of the Matrimonial Causes Act 
have very little to do with domicile, residence, or any other such 
empty phrase. If a court is so minded, it can find domicile to exist 
in a matter of days (or hours ?) if it can impute an intention to this 
effect; residence is much easier, for there need be no imaginary prob- 
ing of human thoughts long since past. Section 18 is concerned with 
extending the range of people who can seek matrimonial relief in 
the English courts. It is not a matter of attracting litigants, as is 
the open revenue policy of some United States jurisdictions, but 
simply a recognition that there exists a dissatisfied group which 
would just as soon put an end to its married life. There is no 
guarantee of success, of course, but the implication is that, given 
adequate “‘ grounds,” the dissolution will follow. To this, we might 
add the gradual statutory extensions of the ‘‘ grounds ”’ in the course 
of the last century, the increasingly liberal interpretation of cruelty 


1 (19501 2 W.L.R. 128; [1969] 1 All E.R. 99; noted by Mr. M. J. Higgins in 
1959) 22 M.L.R., p. 818. 
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as a cause for dissolution,’ the weakening of the insistence on 
corroboration,° the fantastic proportion of undefended divorce cases,‘ 
and we see the formation of some social and legal policy. I must 
leAve the full study of divorce facilities in our changing society to 
another time: the boundg of a Note are not elastic enough. But I 
would like to suggest that, despite a lot of nonsensical insistence that 
we must preserve the institution of marriage for its own sake and pay 
no attention to claims of individual well-being and economic 
security,” English divorce laws and practices are by no means so 
unseeing. They are moving with growing impetus towards a 
recognition that the welfare of all the individuals involved is the 
community’s basic concern.’ If we can dignify anything in our 
divorce practices with the name of policy, then, this is it. 

Turning to the recognition of foreign judgments, it is at once 
clear that to the extent that foreign decrees are accepted as valid, 
domestic policy is that much extended. Let me put this more 
persuasively. Jf an English court chooses to accept that an 
Argentinian decree based on incompatibility suffices to dissolve a 
marriage, then it implicitly accepts that there is nothing repugnant 
about incompatibility in English eyes, provided that it is confined to 
Argentina. A couple can be legaily incompatible in Buenos Aires 
but not in Manchester. Domestic policies hardly suffer, of course, 
because it is hardly any inducement to Mancunians to visit Argen- 
tina, in the way that the recognition of Nevada and Florida decrees 
has made these states the Meccas of marriage-weary New Yorkers. 
By the same token, collusion is not objectionable if given the nod by 
the courts of Mexico,’ or short-term residence if valid in the eyes of 
New South Wales,*® Northern Ireland,’ Finland,’® Switzerland,*! or 
Norway.'* The last situation is even stronger, of course, for our 
internal procedural policy runs on similar lines. But why should 
these lines have to be mathematically similar? If it is our divorce 
policy to cut the partners loose where the welfare of the individuals 
demands it, why should we frown on another jurisdiction simply 
because it carries out the same policy in ninety days,** or in one day, 
as here? The drawing of these lines means a mental reservation— 


2 See Allen, ‘‘ Matrimonial Cruelty ” (1957) 78 L.Q.R. 316 and 612. 
3 Cf. the comments of Sachs J. in Woodard v. Woodard [1959] 1 All B.R. 641, 
644, on the relaxed attitude towards the confessions. 
4 At the last count, 91.1% of the cases were undefended: Civil Judicial Statistics, 
1957, Table 11. 
5 The late unlamented Royal Commussion is the chief offender here. 
€ England, of course, 1s not alone. Scandinavian countries, the U.S. and 
the Commonwealth countries (cf. the Report of last year’s Cambridge Colloquia 
on Comparative Law (1959) 8 I.C.L.Q., at 892-398) are working on simular lines. 
T Davies p [1959] 1 All E.R. at 104; Crowe v. Crowe [Leer 9 All E.R. 728, 725. 
8 Travers v. Holley [1958] P. 246; [1958] 2 All E.R. 294. 
® Carr V. Carr [1955] 2 All E.R. 61. 
10 Arnold v. Arnold [1957] P. 287; [1957] 1 All E.R. 570. 
11 Robsnson-Scott v. Robinson-Scott [1958] P. 71; [1957] 8 All E.R. 478. 
13 Manning v. Manning [1958] P. 112; [1958] 1 All E.R. 291. 
13 Dunne v. Saban [1955] P. 178; [1954] 8 All E.R. 586—a Florida decree. 
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and, in effect, a discrimination against the policy of the Mexican 

legislation. 1* 

If, in Mountbatten v. Mountbatten, Mr. Justice Davies had 
chosen to accept the validity of the Mexican decree, the Law Courts 
would still have stood intact. What is mgre, he could easily have 
based his conclusion on a liberal reading of Travers v. Holley. 
My concern, as I have said before, is with the immediate results of his 
decision not to do so and with its complete failure to accomplish any 
particular purpose at all. The Mountbattens remain married in 
England, although they are divorced in Mexico and, presumably, 
anywhere in the United States they choose to raise the issue.!5 This 
despite the fact that they both wished to put an end to their married 
life, which had become distasteful to them and which only the Queen’s 
Proctor and Mr. Justice Davies wished them to continue. Of their 
present whereabouts I know nothing. Presumably the Marquis is 
still in England and the Marchioness in the United States. If she 
were to remarry there and stay there, she would be perfectly safe. 
The Marquis, though, stands in grave danger of committing bigamy 
and producing illegitimate children if he wishes to marry again in 
England. With closer concentration on the function of domestic 
policy and on the whole purpose of reviewing foreign decrees, this 
would never have happened. 

And all because New York only allows divorce for adultery... . 


ALAN MILNER. 


**Untrs ?? AND ‘f Customary Frreigut Units ”? 
IN THE CARRIAGE OF GOODS BY SEA 


Two recent decisions of the United States courts—Gul} Italia Co. v. 
American Eaport Lines Inc.1 and Pannell v. United States Lines 
Company *—add to the list of authorities concerning the important 
question as to the method of assessing the maximum liability of ship- 
owners in respect of the carriage of goods by sea. In this matter there 
has been a marked divergence between the words of the English 
statute, the Carriage of Goods by Sea Act, 1924, and its counterpart 
—the United States Carriage of Goods by Sea Act, 1986. 
The Carriage of Goods by Sea Act, 1924, provides * that: 


‘< Neither the carrier nor the ship shall in any event be or 
become liable for any loss or damage to or in connection with 
goods in an amount exceeding £100 * per package or unit, or the 


14 The most incisive criticism of such discrimination is still that by Justice Rutledge 
in Williams v. North Carolina (No. 2), 825 U.S. at 244 et seq.; 65 B.Ct. at 1101 
et seq- 

15 igen id New York, although that state will only grant divorces to its year-long 
residents on the ground of adultery. 

1 (1959) 268 F. 2d 185. 2 (1959) 268 F. 2d 497. 

3 Sched., Art. IV, r. 5. 

4 The sum of £200 has been substituted by the British Maritime Law Association 
Agreement of August 1, 1950. 
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equivalent of that sum in other currency, unless the nature and 
value of such goods have been declared by the shipper before 
shipment and inserted in the bill of lading.’’ 


No definition of the word ‘‘ unit ” is given in the English Act. 
Scrutton*® suggests that “ ‘Unit’ probably means the unit of 
enumeration shown in the bill of lading as provided by Art. IH, Rule 
8 (b).”’? The rule referred to says that, on the demand of the shipper, 
the carrier or the master or agent of the carrier must issue a bill of 
lading showing among other things: 


“ Either the number of packages or pieces, or the quantity, or 
weight, as the case may be, as furnished in writing by the 
shipper.’ 


This view is also put forward by Temperley and Vaughan ° who 
state that: 


‘a consignment described as ‘1,000 quarters of grain in 
bulk °’ would be composed of 1,000 units of measure. In practice, 
of course, the maximum liability of £1007 per unit would in 
such cases never be reached. This supports the view that the 
whole clause was primarily aimed at preventing excessive 
claims in respect of small packages of great value.’ 


But they also put forward an alternative view to the following 
effect : 

“< The word ‘ unit ’ connotes one of a number of things rather 
than a thing standing by itself, and with reference to goods 
carried by ship, it does not seem appropriate to describe the 
whole of a cargo or parcel of cargoes in bulk. Further, the 
natural interpretation of the word ‘ unit ° in the phrase ‘ package 
or unit °’ appears to be that it has been added in order to cover 
parts of cargo similar in a general way to a package, but not 
strictly included in that term, which properly implies something 

"packed up or made up for portability and would therefore not 
include such a thing as a log of wood or a bar of metal. The 
word ‘ unit ’ has, it is suggested, been added in order to embrace 
such things and not to extend the scope of the rule to bulk 
cargoes or parts thereof. Moreover the whole purpose of Rule 
5,* which is directed against excessive claims for things of 
undisclosed abnormal value supports this limited interpretation 
of the word.” 


An echo of this interpretation is to be found in the judgment 
of Goddard J. (as he then was) in Studebaker Distributors, Ltd. v. 
Charlton Steam Shipping Co., Ltd.,° where he observed *°: 


‘If the shipowners desire that [the clause] should refer 
to any individual piece of cargo it would not be difficult to use 


Charterparttes (16th ed., 1955), p. 490. 

Carriage of Goods by Sea Act, 1924 (4th ed., 1982), p. 81. 

See footnote 4, supra. 

Vez , Art. IV, r. 5. 

[1988] 1 K.B. 459. 10 Ibid., at p. 467. 


Duona a 


552 THE MODERN LAW REVIEW Vou. 22 


appropriate words, as for instance, ‘ package or unit’ to use 
the language of the Hague Rules.” 


Maclachan ™ adopts the view that the word means the unit ef 
enumeration as provided by Art. III, r. 8 (b), and goes on to say: 


“ In this way the rule can be made to apply equally well to 
a cargo of packages or to a homogeneous bulk cargo. Any other 
view leads to difficulties in case of bulk cargo; for a shipowner 
might only be liable in the sum of £100 ** for a whole parcel or 
even a whole cargo in a case where the whole was damaged or 
lost.”” 


On the other hand, the wording of the United States Carriage of 
Goods by Sea Act, 1986, s. 4 (5), is in these terms: 


** Neither the carrier nor the ship shall in any event be or 
become liable for any loss or damage to or in connection with 
the transportation of goods in an amount exceeding $500 per 
package lawful money of the United States, or in case of goods 
not shipped in packages, per customary freight unit, or the 
equivalent of that sum in other currency, unless the nature and 
value of such goods have been declared by the shipper before 
shipment and inserted in the bill of lading.” 


In reviewing the history of this part of the enactment District 
Judge Chesnut in The Bill ** said that in the United States the phrase 
** per unit ” in the Hague Rules had been expanded or changed to 
read ‘* per customary freight unit.” There was considerable delay 
(1928-1986) before the legislation was passed. In the intervening 
years several successive Bills were introduced in which the phaseology 
of the limitation clause at times read ‘* $100 per package or unit,” 
** $500 per package or unit,” ** $500 per package, or in case of goods 
not shipped in packages per customary freight unit.’ Various hear- 
ings were held on these several Bills, and during them other varying 
phraseology was suggested from time to time by interested parties 
including among other phrases ‘‘ per declared freight unit.” There 
appeared to be no committee reports which clearly explained the 
phrase “‘ per customary freight unit’? which appeared in the Bill 
as finally passed but he considered that the phrase was intended to 
be more definite than the shorter phrase ‘* per unit ”? contained in 
the Hague Rules. 

Do the words ‘‘ customary freight unit ’? mean the unit in which 
the type of cargo is customarily shipped? Or do they refer to the 
unit customarily employed in calculating the freight? 

This question was considered in The Bill,** which was a case con- 
cerning the short delivery of a cargo of oil. The shipowners claimed 
that the *‘ shipping unit ’’ was one kilogram, and not 1,000 kilograms 


11 Merchant Shipping (Tth ed., 1982), p. 381. 

12 Bee footnote 4, supra. 

13 (1044) 55 F.8upp. 780. (District Court of Maryland.) 
14 Supra. 
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as stated in the bill of lading in the calculation of the freight, and 
that their liability should be limited in the former basis accordingly. 
' The learned judge held that this claim failed and observed **: 


‘ Upon consideration of this hitherto unadjudicated point, 
I conclude that the phrase ‘ per customary freight unit ’ in this 
context in the light of its legislative history, refers to the unit 
of quantity, weight or measurement of the cargo customarily 
used for the calculation of the freight to be charged. Generally 
in marine contracts the word freight is used to denote remunera- 
tion or reward for carriage of goods by ship rather than the 
goods themselves.’’ 


This case was decided on June 8, 1944, but it was not the first 
that concerned the interpretation of the words ‘‘ customary freight 
unit,” for on February 28 of that year judgment had been given in 
Stirnimann v. The San Diego +° in the District Court for the Southern 
District of New York. Here a giant amusement crane consisting 
of 126 parts was delivered in a badly damaged condition. The 
shipowners claimed to limit their liability to $500 on the ground that 
the words “‘ freight unit ’? contemplated the crane as a whole, but 
this contention was rejected by the Court. District Judge Bright 
said *7: 

‘There does not seem to be any previous decision defining 
the meaning of the words. In the absence of any testimony as 
to the rate applied to the shipment or the manner in which the 
amount of the freight was arrived at, the words ‘ freight unit ’ in 
my opinion, refer not to the entire shipment which was in 126 
units or parts but to tons or separate pieces... The [shipper] 
may recover [his] damage, reasonably to be ascertained but not 
in excess of $500 as to any separate part scheduled in the bill of 
lading.” 

When this case went to appeal,’*® counsel for the shipowners 
contended that, as the freight was a lump sum, the shipper was only 
entitled to $500 on the authority of The Bill 1° which was cited to 
the court. The Circuit Court of Appeals, Second Circuit, rejected 
this argument on the ground that there was no indication as to how 
the figure on the bill of lading had been arrived at. The record 
showed that each piece of the crane was carefully weighed and 
measured and described in a schedule. It seemed reasonable to 
suppose that the weight and size of each piece were carefully and 
separately considered in arriving at the freight. The court below 
had held that each of the 126 pieces was a separate package or 


15 (1944) 65 F.Supp. 780, at p. 782. The question was considered only incidentally 
in The Margaret Lykes (1044) 57 F.Supp. 466, at 471, decided on July 31, 
1944. 

16 (1944) 55 F.Supp. 798. 

17 Ibid., at p. 800. 

18 (1945) 148 F. 2d 141. 

19 Supra. 
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freight unit, each being subject separately to the $500 limitation. 
This was a reasonable conclusion where there was no showing of a 
contrary custom in the light of the obvious purpose of the section, 
viz., to prevent excessive claims in respect of small packages bf 
great value,*® but not to permit carriers to escape liability for just 
claims. 

The passage from the judgment in The Bill ® set out above was 
cited with approval in Waterman S. S. Corporation v. United States 
Smelting and Refining Co.*? In that case 698 pieces of structural 
steel had been shipped in bulk and 18 pieces were lost overboard. 
The Circuit Court of Appeals, Fifth Circuit, did not regard each of 
them as a customary freight unit. Since the freight was charged at 
64 cents per 100 pounds, that unit of measure was held to be the 
customary freight unit. 

In Middle East Agency Inc. v. The John B. Waterman =® the 
liability of a carrier of a tractor damaged because of unseaworthi- 
ness and improper stowage was held by the United States District 
Court for the Southern Division of New York to be limited to $4,270, 
i.e., 8°54 freight units of 40 cubic feet each multiplied by $500, for 
this was the unit customarily employed. 

In Isbrandtsen Co. Inc. v. United States * the United States 
Court of Appeals, Second Circuit, observed *°: 


‘The authorities have construed the words ‘ customary 
freight unit’ to refer to the unit upon which the charge for 
freight is computed and not to the shipping unit.” 


But in that case, which concerned an unboxed locomotive and tender, 
the shipping unit and the unit for computing the freight charge 
were the same. 

This case was followed by the same court in Gulf Italia Co. v. 
American Haport Lines Inc.?° where a tractor was damaged. The 
liability of the shipowners was held to be limited to $17,800, 
calculated on the basis of the customary freight unit, which amounted 
in the case of this type of vehicle to 84°6 units. Circuit Judge 
Moore, however, in a dissenting judgment, observed 7’: 


“ Nor is there any reason for not regarding a tractor as a 
customary freight unit. The trial court could not ‘ believe that 
Congress intended the carrier to be able to limit its liability 
for its own negligence to a pittance of only $500.’ However, 
had the [shippers] wished to obtain protection on an ad 
valorem basis [they] could have done so. Under the Act this 


20 Quoting Temperley and Vaughan, op. cit., p. 82. 
21 Supra. 

22 (1946) 155 F. 2d 687. 

3 (1949) 86 F.Supp. 487. 

24 (1958) 201 F. 2d 281. 

25 Ibid., at p. 286. 

26 (1959) 268 F. 2d 185 

27 Ibid., at p. 188. 
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choice is open to shippers although the ad valorem rates are 
higher.”’ 


» The same judge repeated his view in Pannell v. United States 
Lines Company,*® concerning a yacht carried on the deck of a ship, 
though it was held by the United States Court of Appeals, Second 
Circuit, that the Carriage of Goods by Sea Act, 1936, applied only as 
it had been incorporated into the contract and not as a matter of 
law. He considered that the words ‘‘ customary freight unit” 
should be applied to the yacht as a whole. 

There seems considerable force in his argument that”: 


“had Congress intended to extend this limitation only to the 
unit used in calculating freight charges it would have been 
very simple to have so phrased the statute.” 


In view of the conflict of interpretation of the words in the cases 
considered above, perhaps it is as well that our own Parliament 
did not use them in the Carriage of Goods by Sea Act, 1924, as 
finally passed. 

In Canada the question of the meaning of the ‘** unit ’’ used in 
the corresponding Act—viz., the Canadian Water Carriage of Goods 
Act, 1986, Art. IV, r. 5—has recently been considered by the 
Supreme Court in Anticosti Shipping Co. v. Viateur St-Amand.*° 
This case concerned a motor-truck, which was damaged during a 
voyage from Port Menier to Rimouski. Support is lent by it to the 
second view expressed by Temperley and Vaughan set out above. 

Rand J., giving the judgment of the court, said that the word 
“ unit °’ would normally apply only to a shipping unit, i.e., a unit 
of goods; the work ‘‘ package ” and the context generally seemed 
so to limit it. But it had been suggested that it meant the unit of 
the charge for freight. Neither the bill of lading nor the evidence 
threw any light on the freight rate unit. The weight of the truck 
was shown, but to assume that the charge was calculated on a rate 
for 100 Ib. would bring a fractional figure, which was most 
unlikely to represent the actual basis. The sum of $500 would 
scarcely be taken as a fair limitation of the value of the average 
100 lb. weight of freight. In the instant case the amount would be 
the product of 102-16 units at $500 each, i.e., $51,000, which 
seemed disproportionate to any policy estimate to be attributed 
to the rule. The court therefore was left to take the unit as being 
that of the article. The learned judge thought that it was 
indisputable that this might produce anomalies, but the rule did 
not seem to permit qualification. 


E6 


E. R. Harpy-Ivamy. 


28 (1959) 268 F. 2d 497. Judgment was given in this case on the same day as 
that ın the preceding case. 

29 Ibid., at p. 499. 

30 [1959] 1 Lloyd's Rep. 352. 
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ApDsamMs V. NATIONAL Bank OF GREECE AND ATHENS ! 


Ix 1927 the National Mortgage Bank of Greece issued sterling 
mortgage bonds which the National Bank of Greece guaranteed. 
The proper law of the bonds and of the guarantee was English. In 
1958 the National Bank of Greece and nother Greek company, 
the Bank of Athens, were amalgamated by Greek decree and a new 
company, the National Bank of Greece and Athens, was formed 
to take over the business of the amalgamated banks. The 
amalgamating decree provided that the two original companies 
were dissolved and their entire assets and liabilities vested in 
the new company as universal successor of the dissolved companies 
subject, however, in the case of the liabilities to a Greek moratorium 
law passed in 1949. Shortly afterwards the new National Bank of 
Greece and Athens filed with the Registrar of Companies the 
particulars required by Part X of the Companies Act, 1948, and com- 
menced business here. 

Subsequently the holder of a number of bonds claimed payment 
of accrued interest from the original debtor bank, the National 
Mortgage Bank of Greece, which had continued in existence, and on 
payment being refused brought an action here not against the 
principal debtor bank but against the new bank, the National 
Bank of Greece and Athens. The reason for this appears to be that 
neither the National Mortgage Bank of Greece nor the National 
Bank of Greece had assets or sufficient assets (the reports are not 
clear on this point) in this country whereas the National Bank of 
Greece and Athens had assets here of the Bank of Athens to which it 
had succeeded. The House of Lords? held that the action would lie 
because (briefly) in the circumstances we would recognise the law of 
Greece, the law of the domicile of the dissolved company and of the 
new company, which determined the status of the new company and 
which had nominated it universal successor inheriting all the rights 
and liabilities of the dissolved company. The Greek moratorium was 
no defence since the proper law of the contract was English. 

Meanwhile the Greek Government passed, in July, 1956,° a 
decree whereby a new company formed by the amalgamation of 
other companies became the universal successor to the rights and 
obligations of the companies amalgamated except for obligations to 
which such companies were liable as principal or guarantor on bonds 
payable in gold or foreign currency. This decree was given 
retrospective effect and applied to the National Bank of Greece and 
Athens as from the date of its creation. The Bank was thus absolved 
by Greek law from all liability as guarantor of the bonds. 


1 [1969] 2 W.L.R. 800; [1959] 2 All E.R, 862. 

23 National Bank of Greece and Athens 9. A. v. Metliss [1958] A.C. 509, affirmin 
the decision of the Court of Appeal in Metlss v. Nattonal Bank of Greece a 
Athens §. A. [1957] 2 Q.B. 38. See 21 M.L.R. 425 and 7 I.C.L.Q. 870. 

3 Four days after the decision of Sellers J. in the Metliss case. 
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On the new bank again being sued,‘ this time for the payment 
of interest and principal due on the bonds, it pleaded that being 
a Greek company and not a party to the original contracts its 
only possible liability was under the law of its domicile and under 
Greek law as a result of the retroactive decree it was absolved from 
liability. This contention was rejected by Diplock J. He held that 
the decree of 1956 was not entitled to be recognised since it was not 
a law of succession and could not be made such by the retroactive 
effect given to it by Greek law. Moreover he held that the National 
Bank of Greece and Athens though not originally a party to the 
contract had been substituted as a party by the English courts’ 
recognition of the 1958 decree as being effective to bring about a 
substitution and thereafter the parties’ rights could only be affected 
by English law which was the proper law of the contract. 

The Court of Appeal,® however, was unable to agree with Diplock 
J.’s decision. It held that the bondholders’ only rights against the 
new bank rested on Greek law which had in 1958 imposed, as an 
incident of the status of the new company, liability towards the 
bondholders. It therefore followed that if ‘‘ they aver that Greek 
law can create, they must accept that Greek law can change ” and at 
the time when the action was brought, because of the 1956 decree, 
Greek law had changed and deprived the bondholders of their 
previous rights under it. The appeal was therefore allowed. 

With respect, however, there appears to be much to commend 
Diplock J.’s approach to the problem. Im the first place it seems 
preferable to treat this as a question of classification and to refuse 
to recognise the decree of 1956 because, as it was enacted after the 
dissolution of the National Bank of Greece, it is not a law of succes- 
sion.* Secondly, if it is accepted that the recognition of the 1958 
decree in the Metliss case made the National Bank of Greece and 
Athens a party to the contract of guarantee, it would follow that 
since the proper law of the contract is English, Greek law cannot 
subsequently discharge the new party unless English law recognises 
the discharge.’ And English law cannot recognise such a discharge 
for to do so would be to give extraterritorial effect to foreign 
confiscatory legislation. The Court of Appeal, however, disagreed 
with Diplock J., deciding that the appellant bank had not been 
made a party to the contract by the House of Lord’s recognition of 
the 1958 decree in the Metliss case, because the House had made 
it clear in that case that there was no plea of novation or statutory 
assignment. But, it is submitted, it does not follow because 
there was no plea of novation or statutory assignment, that the 


4 Adams v. National Bank of Greece and Athens [1958] 2 Q.B. 59. 

5 Adams v. National Bank of Greece and Athens [1959] 2 W.L R. 800; [1959] 
2 All E.R. 862. 

6 Compare succession to the movables of an intestate: Dicey, Tth ed., Rule 113, 

pp. 598 et seq. 

See Dicey, 7th ed., Rule 155, pp. 804 et seq. 
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House decided that the National Bank of Greece and Athens was 
not a party to the contract. On the contrary it is submitted that 
the House had to decide whether the 1958 decree could be recognised 
so as to make the National Bank of Greece and Athens a party ‘to 
the contract under English law. It pointed out that this was a 
novel point since there was no question in the case of its having 
been made a party by novation or statutory assignment but, it 
is submitted, it decided that the Bank was made a party to the 
contract by the recognition which it was able to give to the decree 
of 1958 and the Bank’s status under it. With respect it is submitted 
that the Court of Appeal in Adams’ case had to decide whether the 
National Bank of Greece and Athens, having been made a party to the 
contract by the recognition of the 1958 decree, could be discharged 
from its liabilities by the decree of 1956, and the House of Lords in 
Metliss’ case, by their approval of Antony Gibbs & Sons v. Société 
Industrielle etc., had made it clear that it could not. 

At all events there seems little doubt that the claims of the bond- 
holders for arrears of interest which had accrued before the date of 
the 1956 decree were unaffected by the decree because they were 
debts situate in this country. It seems, however, that this argument 
cannot be used in support of the claims arising after the decree 
because, as those debts had not fallen due at the time, they were 
not enforceable and had no situs in England.’ 

P. KEENAN. 


8 (1890) 25 Q.B.D: 899. 
° Re Helbert Wagg ¢ Co., Ltd.'s Claim [1956] Ch. 828, 389-340; Dicey, Tth ed., 
pp. 504-505. 
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Tue Basis oF OBLIGATION IN INTERNATIONAL Law AND OTHER 
PAPERS BY THE Late James LESLIE Brierzy. -Selected and 
Edited by Sm Hersca LavTERPACHT, Q.C., LL.D., F.B.A., Judge 
of the International Court of Justice, and C. H. M. WALDOCK, 
C.M.G., O.B.E., Q.C., D.c.L., Chichele Professor of Public 
International Law, Oxford. [Oxford: Clarendon Press. 1958. 
xxxvi and 875 and (index) 11 pp. 650s. net in U.K. only. | 


Tire death of Professor Brierly is a great loss and this publication of his 
collected papers is a fitting tribute to one of the most humane, penetrating and 
lucid exponents of international law in the first half of the twentieth century not 
only in this country but throughout the world, a worthy successor to a long 
line of distinguished British international lawyers. 

Regarding a platitude as often “a truth that no one denies but everyone 
forgets” (p. 250), the late Professor Brierly was not one who disdained 
the homely truths, but strove in all his writings to hammer home the funda- 
mentals of international law, eschewing, in that process, any juristic aerobatics 
or stunts in words, terminology, theories, ideological causes or purely emotional 
appeals He addressed himself not so much to other international lawyers as 
to the world at large. But it would be equally wrong to think of him as a 
populariser, even if his Law of Nations and Outlook for International Law, 
which have not been included in the present collection, besides being invaluable 
works for students, are probably two of the most suitable books in any language 
to be recommended to an intelligent layman wishing to gain an adult introduction 
to the subject In reading or re-reading his works, one cannot help being 
repeatedly struck by his deep humanity and sincerity. He talked to his 
readers or audience but never talked down to them; he enlightened but never 
dazzled or dazed them with his own learning. There is a total absence of 
special pleading or playing to the gallery. 

The present collection publishes for the first time the English text of his 
lectures at the Hague Academy in 1928 on the “ Basis of Obligation in Inter- 
national Law,” previously available only in French. This is probably his most 
theoretical work. In it he rejected voluntarism as a rational explanation of 
the binding force of law, whether in the form of consent or that of the “sense 
of right” (conscience juridique de Phomme), but found the true basis of law 
in a rule of morality: 


“If we ask why we ought to obey rules of law simply because they are 
rules of law, the answer is that there is a rule of morality of which this is 
the content” (p. 66). 


But it may be questioned if this represents Brierly’s ultimate view on the 
subject. His original conclusion might have been influenced by its being 
doubtless correct in an exceptionally homogeneous and law-abiding society 
such as England. That Brierly subsequently became aware of this fact may 
be inferred from the following passage in an address delivered in 1946: 


“At the time of the General Strike in England in 1926 a court of 
law decided that the strike was illegal, and some people thought that 
that was one of the causes that led to the collapse of the strike. I 
am not sure that they were right, but, even if they were, it only showed 
that the law-abiding sentiments of Englishmen had placed a reserve 
power of moral influences behind English law. That does happen in 
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a society where respect for lew is of long standing and has struck deep 
roots into the life of a people, but the sentiment which thus becomes 
attached to the law is still something added to it from outside the law 
itself. å 
“Now unfortunately in the international field we have not yet got, 
except in an attenuated form, this moral power to act as a substitute 
for physical power, because we have not got the sense of community which 
alone can produce it. Instead we have a situation in which, though States 
do normally obey the law, they do so with a sort of implied gentlemen’s 
understanding that it must not be too exigent in its demands upon them, 
and that they reserve the right to evade it if its claims are pitched too 
high” (p. 884). 
It is only in a highly integrated community that force recedes to the back- 
ground and morality comes to the fore as the mainspring of the legal system. 
Already in 1986, writing in the Acta Scandinavica, Brierly recognised 
that : 


“Law... is the conscience of a community expressing itself in rules 
of conduct appropriate to the conditions in which the members of the 
community have to live their common life. Those conditions differ 
greatly for the individual members of the State-community and for the 
States members of the international community. The former, because they 
are very numerous and because they are for the most part homogeneous, 
develop a vast number of rules of law of general application; the latter, 
because they are few and because each is unique, do not. Yet in both 
spheres the law has the same fundamental purpose of maintaining a 
scheme of order within which the relations of the members of the 
community with one another, individuals or States respectively, can be 
carried on and their differences be resolved without intolerable friction; 
in both the strength of the law depends on the support it receives from 
the community; but the forms and methods in which this spirit of 
legality is manifested cannot be quite the same” (p. 259). 


At this point, Brierly’s dissent from the consensual theory of the positivists 
and the sociological school’s postulate of the “ conscience juridique” becomes 
merely a matter of degree; for “support” differs but little from consent 
and “spirit of legality” from the sense of right. 

In an illuminating introduction, Sir Hersch Lauterpacht has rightly 
pointed to Brierly’s conception of the unity of international and municipal 
law (pp. xxi et eeqg.), but it is with respect submitted that, in Brierly’s mind, 
this unity was not a normative one involving identity in the subjects of both 
branches of the law, but merely a sociological one in that they are both means 
of social regulation possessing largely the same statics and dynamics, but 
operating in different social environments. 

The chief differences in the social environment in which international 
law and municipal law operate were, in Brierly’s view, first the smaller 
number of subjects of international law as compared with any municipal 
legal system—thus rendering the former far less impersonal—secondly that, 
although powerful subjects did exist also within a State, in international 
society they were proportionately far more numerous and immensely more 
formidable and, finally, the lack of a community sense and its accompanying 
institutions in international society. 


“If a system of law is to be really effective it must be something 
more than merely a body of rules; that in effect is what international 
law is at present, a body of rules, but not yet, as it should be, a true 
legal order. For a true legal order implies—besides rules for the 
behaviour of those, whether States or individuals, who are subject to it— 
the existence of institutions for organising the relations of the members of 
the community which it holds together ” (p. 811). 
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In the initial inter-war period, Brierly did believe peaceful change to be 
an essential part of this international order (ef. pp. 72 et seg.) when he said in 
1924: 


“We may grant that every State wishes to see its own interests 
protected; yet to believe that States actually prefer the protection of their 
interests by extra-legal mtans, rather than by law, if the choice is offered, 
would be an exaggerated cynicism” (p. 71). 


Subsequent events forced him to revise his earlier over-charitable interpretations 
of the behaviour of States. By 1942, he wrote: 


“Demands for a ‘ Place in the Sun,’ for Lebensraum, for Mare Nostrum, 
for New Orders, these are not the sort of demands that can be met and 
satisfied by offering to the claimants merely what they are entitled to 
in reason and justice. They can be met only in one or two ways, by 
yielding, or by opposing to them a preponderance of power ... That 
is perhaps the greatest of all the mistakes that we have made in the 
struggle to stabilise peace in these years between the wars” (pp. 278-279; 


of. also pp. 884-885). 


Doubtless the same reasons induced Brierly in later years to modify 
his earlier belief in the integrating force of modern economic and technological 
developments (cf. pp. 75, 80). In an address delivered in 1948 he said: 


“Tt is easy to assume that the growing interdependence of States in 
material things, the triumphs of modern science in reducing distances, 
in creating and satisfying new demands for the products of other nations, 
must automatically create new links of community and make the ideal 
of a world community easier to realise. Perhaps if human affairs were 
more wisely ordered than they are, if men were clearer-sighted in seeing 
their own true interests, that might be so. Unfortunately, as things are, 
if this material dependence of our nations one upon another is left to 
develop unguided, it is at least as likely to aggravate as to mollify the 
frictions to which it inevitably gives rise” (p. 868; of. also p. 278). 


But these changes of view, far from casting any reflection on Brierly’s 
sense of realism and judgment, are in fact evidence of his qualities of inherent 
fairness, humanity, and, as Sir Hersch Lauterpacht has pointed out (p. xxix), 
intellectual integrity, to which may be added his moral courage. For bold 
would he be who can confidently maintain that the events of the thirties could 
have been and should have been foreseen in the early twenties |! 

But there can be little controversy on the fundamentals of Brierly’s teachings, 
— ‘The dependence of international law, first upon the establishment of 
international order, and secondly upon international organisation” (p. 837). 
Here, it should be pointed out that Brierly used the latter term to mean 
not legal organisation—sole emphasis on which Brierly regarded as “not 
only a delusion, but a dangerous one” (p. 812)—but social organisation. 


“If [international law] is destined to go forward, it will be because 
it can draw strength from the establishment of an assured international 
order and from the knitting of the nations into a true community rather 
than from any purely juridical approach to its problems. For law is 
essentially a by-product of an integrated social order” (p. 887). 


While he conceded that functional co-operation and institutions might be made 
a starting point (pp. 874-875), it would be well not to forget his strong 
deprecation of “the impression that progress can be made without giving up 
anything substantial of the liberty of independent action which States have 
hitherto insisted on reserving for themselves” (p. 812) and his reminder of 
the ultimate need for “moral regeneration” (p. 870). It is perhaps typical 
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of the man that this collection of his works should end with the following 
message : 


“Yet it seems to me that, notwithstanding all the discouragements 
of the present international outlook, we have a duty to look to the future, 
if not with confidence, at least with hope, and, in the words of our English 
poet, Robert Browning, to ‘ greet the unseen with a cheer. Sursum corda” 


. B75). 
(P l Bin CHENG. 


SERVITUDES OF [INTERNATIONAL Law. A STUDY oF RIGHTS IN 
Forzıen Territory. By F. A. VALI. Second edition. 
[London: Stevens & Sons, Ltd. 1958. xvi and 849 pp. £2 10s. 
net. | - 


Tue first edition of this work was published in 1938 and has long been regarded 
as a useful contribution to the study of a perplexing branch of international 
law. In view of the rapid growth during the last twenty-five years of the 
practice whereby one State seeks rights of a real nature in the territory of 
another State, the production of a second edition, made possible by a grant 
from the Rockefeller Foundation to the author when he was a refugee from 
Hungary, is very much to be welcomed. 

Dr. Vali begins by considering a typical definition of servitudes, such as, 
for instance, “ restrictions of territorial sovereignty.” This leads him to embark 
upon a theoretical discussion of the nature of sovereignty in international law 
and the difference between territorial sovereignty and personal sovereignty. 
He next considers the differences between localised and non-localised restric- 
tions of sovereignty, between real and personal rights, between positive and 
negative rights, and between general and particular international law. 
Although not without value, these opening chapters are too superficial to 
throw much light on the main problem under discussion, and the author quite 
rightly proceeds next to trace the history of international servitudes and the 
practical necessities which have given rise to the theory. At this point he tells 
us: “The problem of international servitudes can be ultimately reduced to 
the following question: are the relations in question of a kind, character or 
nature which would justify both scientifically and practically their separation 
from other juristic relations and their independence within the study of inter- 
national law; and, if so, what are the characteristics which support such a 
separation?” (p. 44) The problem is thus well analysed and the question well 
put, and Dr. Váli is to be applauded when he goes on to say: “A positive and 
adequate answer would give a solution to the problem in substance. The 
question of terminology is another important problem.” Few questions in 
international law have been more bedevilled by terminological difficulties than 
` this one. Dr. Váli is right in distinguishing between the substance of the 
problem and the matter of terminology: the latter must be a means to an 
end, and not become an end in itself. 

Dr. Vali seeks to answer the question he set himself by a study of the 
practice of States. This leads him to analyse classical cases, such as the prob- 
lem of fishery rights in the North Atlantic; the Polish corridor; the 
Panama canal; the Aaland Islands; the Free Zones of Upper Savoy and the 
District of Gex; and the question of mining rights along the Netherlands- 
German frontier. Together with these he discusses new problems, such as 
those created by guided missile ranges, military bases in foreign territory, 
oil pipelines and the situation of the headquarters of the United Nations 
in New York City. The author rejects the easy course, which would be to 
say that these are all examples of régimes su generis in international law. 
Despite the differing features of the examples, he feels confident that they 
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disclose the existence of “ something intermediate between merely conventional 
relations and territorial sovereignty” (p. 804). It.is this “something inter- 
mediate ” which constitutes for him the essence of a servitude. 

e The servitude of international law,” he says, “is a permanent (durable) 
legal relationship established by a particular international treaty whereby 
one State, or a certain number of States, is or are entitled to exercise rights 
- within part or the whole of the territory of another State, for a special 
purpose or interest relating to the territory in question, or whereby a State 
is obliged towards another State, or a certain number of States, not to exercise 
certain of its rights within part or the whole of its territory, for a special 
purpose or interest relating to this territory.” (p. 809.) The key phrase 
is obviously “for a special purpose or interest relating to the territory in 
question,” and it is perhaps not altogether facetious to say that, until one 
has defined that phrase, one is not much further on than if one had described 
all the so-called servitudes of international law as régimes sui generis. A 
more serious criticism appears to be that, having stressed the purpose or 
interest relating to a piece of territory as the essence of a servitude, the 
author goes on to tell us that “ the civilian doctrine of the ‘ praedium dominans’ 
and ‘serotens’ has no standing whatever in international law” (tbid.), since 
the relation in a servitude exists between States and not between a State and 
a foreign territory, still less between one territory and another. If that is 
so, it is not clear what purpose is served by introducing the notion of 
servitudes at all into international law, and whether all the phenomena which 
it is sought to group together under this rubric could not be better studied 
under more familiar and fundamental headings, such as recognition, State 
succession and the law of treaties. Nevertheless Dr. Válľs book remains an 
invaluable commentary on a most difficult subject. 

D. H. N. Jonson. 


JoHN HowarD: Prison Rerormer. By D. L. Howarp. [London: 
Christopher Johnson. 1958. 186 pp. 18s. net.] 


Tue author of this book appears to be a prison visitor who as part of his 
educational work has encouraged discussion of penal reform among the 
prisoners with whom he has worked, and has found the life of John Howard 
a perennial subject of interest among them. This seems to have led him into 
some rather superficial researches into the work of the great prison reformer 
and thus to the writing of the present volume. 

It is indeed a pity that something rather more solid and scholarly has not 
been forthcoming, especially as there does not seem to have been a book about 
Howard since Stoughton’s Howard the Philanthropist and his Friends (1884) 
As will have already appeared the appeal of the present volume is essentially 
popular, and as such it may fulfil a useful purpose at a time when there is 
so much general interest in the problem of punishment, It does bring out 
in an interesting way the main features of Howard’s life and work and relates 
the latter to modern penal developments, though in a rather patchy and some- 
times superficial way. The book is awkwardly written and the author’s 
sententious observations on Howard’s peculiar personality are often irritating. 

Howard certainly was a strange character and it is certainly an element 
of real value in this book that it in no way covers up his abnormalities and 
weaknesses. Among the latter his curious relationship with his manservant 
Thomasson is emphasised. It is hinted that there was a homosexual element 
in this: the evidence that Thomasson was so addicted and led Howard’s 
son and only child into vicious practices seems to be conclusive. Perhaps 
Howard was of that fine type who succeed in sublimating their weakness. 

John Howard was the son of a prosperous upholsterer in London who 
like many businessmen was a nonconformist. As a result of this, higher 
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education was debarred to John, but as the father had bought an estate in 
Bedfordshire the son, who inherited it, succeeded in establishing himself among 
the county families there, becoming High Sheriff of the County in 1778 at the 
age of forty-seven. It was in this position that he was brought into touch 
with the local prison, and from the interest aroused in him in this way that 
his career as a prison reformer began. 

Howard was a restless energetic man who fad travelled a good deal on 
the Continent, and had been influenced by that important eighteenth century 
movement “philanthropy” which had already made him a model landlord 
who took pains over both the physical and religious welfare of the tenants 
on his estate, before he took up prison reform. Much if not most of eighteenth 
century philanthropy was independent of religion and indeed provides one 
of the major historical antecedents of present day humanism, but in Howard 
religion provided the driving force. Howard’s first tour of prisons was 
made during the winter of 1778-1774, and having communicated some of his 
observations to a Member of Parliament he was called to give evidence to 
a Committee of the whole House of Commons. As a result of this he had 
the unusual honour of being called to the bar of the House to receive its 
thanks. And this may be taken as the commencement of his fame as a prison 
reformer. His great book The State of the Prisons which was published in 
1777 had an immediate success and placed its author not only in a unique 
position as a prison reformer, but also at the very head of the philanthropic 
movement. Thus he became popularly known as, “the philanthropist,” and 
after he died he was considered worthy of commemoration by a statue in St. 
Paul’s Cathedral which when it was first placed there in 1795 was, our author 
says, the only one in the Church. 

This is hardly the place for a critical appreciation of The State of the 
Prisons. But this book brings out the immense care and industry which went 
into its production, and also the wide extent of its repercussions—educated 
Europe was a more homogeneous affair in the eighteenth century than it has 
since been, and French and German editions of the work appeared within a 
few years of this first publication: at Moscow too there was talk of a Russian 
edition. 

One of the facts about Howard which is most widely known is that he 
died in Russia of a fever contracted while visiting a hospital at Cherson on the 
Dnieper. It is not so well known that his first visit to that country originated 
in a report which had reached him that the death penalty had been abolished 
there. Nor indeed that on his final journey he was chiefly concerned with a 
new interest, an investigation of the causes and cure of the plague. He had 
already become concerned about the state of the hospitals, and had he lived might 
well have initiated a campaign for their improvement of even greater impor- 
tance than that for prison reform. 

The unusual interest aroused by The State of the Prisons is surprising 
until one remembers that in the eighteenth century imprisonment was mainly a 
method of bringing pressure to bear on debtors, a class of the community 
who had a better claim on the sympathy of people than had criminals. It 
was of course against the abuses of this system of imprisonment for debt 
that Dickens, Reade and other writers were to rouse the public again more than 
a generation later. 

The impression of Howard’s character left by a perusal of this book is 
one of restless energy, industry combined with a capacity for accurate 
observation—indeed he might almost be claimed as our first scientific 
sociologist for as his biographer justly notes, “he was the first to make a 
detailed analysis of any social problem ”’—courage—he was threatened more 
than once with the displeasure of the authorities in the countries which he 
visited, but never drew back—and a passion for truth which could not 
be subdued, even by the threats of these same authorities. At the same time 
he was prickly and self opinionated, a man who found it difficult to work 
with others and who hardly made a friend. His love of humanity was seldom 
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evidenced in his personal relationships, but seems rather to have been one of 
those grand abstract passions which from time to time provide the driving 
force which moves political, and even more, religious leaders. It was this 
ng doubt which keeps his memory green today. 


C. 


Tse Society or CAPTIVES. A STUDY oF a Maximum SEcuriry 
Prison. By GresuamM M. Sykes. [Princeton, N.J.: Princeton 
University Press. London: Oxford University Press. 1958. 
xx and 144 pp. 80s. net. | 


Astone the sanctions of the criminal law, imprisonment has been by far the 
most prominent for the past 150 years and more. It is likely to remain so for 
a long time yet, although it is often suggested that this form of punishment 
may well be working in the direction of the prisoner’s deterioration rather than 
towards his rehabilitation (which must surely be the aim unless deprivation of 
freedom is life-long). 

Is this charge well-founded? Certainly, recidivism is now recognised as 
the crucial problem of penology, that “hard core” of repeated offenders who 
move gradually from petty larceny to robbery with violence, and from unruliness 
to knife-sticking and gunning, and whose steady progress from approved 
school to Borstal, corrective training and at last to preventive detention is 
only broken by ever-shortening periods of ill-used freedom. 

Countless attempts have been made to establish, largely through statistics, 
the chances of a man who is once fairly launched on a criminal career to 
break loose from the vicious circle of crime and prison. Penologists and 
social reformers are still busy assessing, without issue, the relative contri- 
bution of criminal propensity vis-à-vis social environment in the so-called 
“free world” for the making of delinquency, and building penal theories on 
their various hypotheses. But—leaving aside altogether the more intangible 
aspects of human personality—the question must be asked whether propensity 
and background environment are the sole determining factors which can be so 
assessed. Has not perhaps the law by its own institutions created yet another 
powerful cause which makes for more crime? Does the gathering together of 
dificult, unmanageable, sub-standard children in approved schools, the exclusive 
association of tough and delinquent adolescents in Borstal institutions, the 
concentration of criminals in over-crowded prisons create for them there the 
kind of surroundings and relationships in which they are likely to develop and 
need the qualities suitable for a peaceful life in the community at large? Or 
do the singular conditions of confinement in which they are being placed lead 
and encourage, and even oblige them to adopt attitudes and values, and to 
contract habits which are fundamentally at odds with the values accepted— 
and, by and large, observed—elsewhere? 

Ecologists have shown us, convincingly, the existence of certain limited 
geographical areas (especially streets and districts in big cities), where the 
constant association of delinquent or semi-delinquent elements creates a 
“criminal sub-culture” sgo universally accepted by all who live there and 
exercising so powerful a hold on them as to make it exceptionally hard for 
an individual not to fall in with the prevailing code of behaviour and its low 
moral standards. Are not, perhaps, conditions in prison more extreme still? 
Do we really expect inmates of closed prisons to adopt the way of life and the 
moral attitudes piously intended for them by the prison commissioners rather 
than those sanctioned by their fellow prisoners who share with them the same 
predicament? Solitary confinement was recognised over 100 years ago as a 
noxious system, but is the result of association any better? In the last resort 
we must not shirk the question whether a man who has spent more than one 
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prolonged “stretch,” or perhaps two, in a closed prison is likely to be fit to 
be released upon society at all? 

To come near a useful, objective answer to these questions we need to 
know, first of all, far more about the realities of prison life than we glo 
now. Unfortunately, though perhaps to some extent unavoidably, secrecy has 
always in some odd way been bound up with prjson; official publications may 
tell us about the organisation of prison routine and activities as they are 
intended to be carried out, but guards as well as captives are jealously dis- 
inclined to allow outsiders to pry into the less obvious aspects of the day 
to day relationships which develop in the closed world in which they are 
unequally but inescapably thrown together Such inside accounts as we do get 
—with some frequency of late—from ex-convicts are likely to be biased by 
resentment or incomplete in some significant way or other; the warders, whose 
impressions might be of equal interest though no less coloured, are by their 
very office prevented from going into print even if they were tempted to do so. 

Dr. Gresham Sykes, a sociologist, must be considered a highly favoured 
man for being given the opportunity to study freely, as a strictly neutral 
observer, life in one American penal institution over a period of three years. 
His study of the social structure and inner working of this one particular 
prison as a strictly circumscribed “Society within Society” is based, as he 
says, not merely on official regulations and reports, but above all on first-hand 
knowledge of the practical day to day functioning of these rules and on a 
great number of interviews and informal talks, over a long period, with all 
the “men in prison ”—both the prisoners and their guards. It is of course 
true that some of his data and observations are peculiar to the New Jersey 
State Maximum Security Prison at Trenton, N.J., and its 1,200 male adult 
criminals among whom he carried out his investigations. Nonetheless, the 
picture which emerges of the pattern of social behaviour at this particular 
institution, of the inter-action between warders and prisoners and among 
the prisoners themselves may in many ways be taken as typical of any 
present-day penal establishment where “older, more serious and more 
recalcitrant offenders with poor records and long sentences” are held together. 
Since we, in this country, have so little information from unexceptional and 
untainted sources about the inner working of closed prisons, Dr. Sykes’ work 
must be welcomed as a most important step in a new direction. 

This is above all true of the chapters in his book which deal with the 
“defects of total power” in the regime of the custodians and with the 
“code of behaviour which the captives have developed among themselves to 
cope with the restrictions and mitigate the rigours of life behind prison 
walls.” We are generally inclined to regard the acknowledged shortcomings 
of prison staff as largely due to individual failings and tend to point to 
the difficulties of recruitment for a job which is “depressing, dangerous and 
possessing relatively low prestige.” Dr. Sykes, on the contrary, has come 
to the conclusion that these shortcomings among warders are “ far transcended ” 
by defects inherent in the regime of absolute power which they are expected 
to administer. “ Unable to count on a sense of duty to motivate their captives 
to obey, and unable to depend on the direct and immediate use of violence 
to insure ... submission to the rules, the custodians must fall back on a 
system of rewards and punishments,” but the scope for either is in the 
nature of things slight, so slight indeed in a closed prison that they look 
mostly like “gestures of futility.” “The glaring conclusion is,” Dr. Sykes 
writes, “that despite the guns and the surveillance, the searches and the 
precautions of the custodians, the actual behaviour of the inmate population 
differs markedly from what is called for by official commands and decrees.” 
Worse still in its implications—if they should be universally valid—is the 
author’s finding that in trying to achieve a modus vivendi with the prisoners 
and to secure a reasonably smooth running of their shift, individual warders 
may virtually find themselves compelled to “buy compliance and obedience 
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in certain areas at the cost of tolerating disobedience elsewhere,” and even 
to transfer some of their minor chores into the hands of inmates whom they 
have come to trust. By such little concessions, however innocuous at first sight, 
th¢ position of the warders can easily be compromised and even corrupted. 

As for the prisoners, their reaction to what Dr. Sykes calls “the pains of 
imprisonment ”—degradation, boredom, loss of normal emotional and sexual 
relationships, lack of material! comforts and possessions and not least the loss 
of autonomy and freedom of decision which is the result of their subjection 
to an infinity of rules and commands designed to control their behaviour 
in minute detail—must differ of course according to the personality of 
each individual. Dr. Sykes—very intelligently, I think—uses prison argot, 
the particular vocabulary created and employed in prisons for the specific 
problems of prison life, as a touchstone and expression of group ideals and 
loyalties. This enables him to generalise with considerable conviction about 
the social system established among prisoners, about the qualities which they 
admire and respect among their fellows and those which they condemn and 
detest, and about the degree of solidarity which they develop. This cohesion 
is never complete, but it is plain that, where none can escape the constant 
company of his fellows, and where there is no complete security even against 
violence for the outcast, the pressure to fall in with the beliefs and values of 
the majority is very strong. That these beliefs and values differ markedly 
from what we would like them to be can be gathered at once by simply 
listening to the language which fills a prison. And indeed, if we cast out 
convicted delinquents from our society and lock them up because we do not know 
what else to do with them, we can hardly expect them to feel and express 
our finest sentiments in the cells and blocks which are their miniature world. 
There is indeed honour even among thieves: the “real” man in prison, Dr. 
Sykes suggests, is he who is tough enough to take what is coming to him 
with that unflinching contempt for the “ screws,” and all they stand for which 
is usually termed “insolence” in official language. For the rest, prisoners 
naturally fend for themselves as best they may—in so far as they have any 
chance to exercise any initiative at all—employing every ounce of their 
ingenuity to cheat and bamboozle the warders and sailing as near the limit 
of open disobedience as possible; using intimidation and blackmail, petty 
violence and thieving, and shady bargaining of every conceivable sort—even 
with their bodies, since they have so little else—in order to make life physically 
and psychologically tolerable for themselves even at the expense of their fellows. 

If this is a fair view of what goes on in prison—and who Is to gainsay it?— 
the effect upon the individual can hardly prove altogether positive in the long 
run. It is not the least value of The Society of Captives as an outstanding 
sociological study that the author tries to interpret his facts and findings but 
refrains from drawing any far-reaching conclusions. For, after all, there is 
much more we need to know still. 

~ H. A. Hanmrsraranm, 


COURTS FOR ADOLESCENTS. By HERMANN MANNHEIM, DR.JOR., 
HON.LL.D. (Utrecht). [London: The Institute for the Study and 
Treatment of Delinquency. 1958. 28 pp. 1s. 6d. net. ] 


Prison Rerorm Now. By HowarD Jones. [London: The Fabian 
Society. 1959. 81 pp.| 
SOVET CRIMINAL Law AND PROCEDURE: FUNDAMENTAL PRINCIPLES 


OF LEGISLATION. [London: The Society for Cultural Relations 
with the U.S.S.R. 1958. 80 pp. Is. 6d. net.] 


Mocs of the important work which is now being done in criminal science is 
being made available in pamphlet form. We therefore bring to the attention 
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of our readers these noteworthy contributions which have recently appeared in 
that form. We do not propose to comment here on the material from the 
U.S S.R. which is of no less importance than the two drafts put forward by a 
Standing Committee of the two chambers of the Supreme Soviet on (1) fhe 
Fundamental Principles of Criminal Legislation and (2) the Fundamental 
Principles of Criminal Procedure. These appear to be intended to set out 
the governing principles for the great codification of Soviet Criminal Law 
which has been under weigh for a number of years, and are obviously of great 
interest to all students of Soviet institutions as well as to students of criminal 
law. The Society for Cultural Relations with the U.S.SR. deserves their 
thanks for making this material available in English. 

Dr. Mannheim’s pamphlet is the result of a research which he recently 
carried out into the special arrangements which exist in some countries for 
dealing with adolescent delinquents and which as he regretfully explains had _ to 
be somewhat partial in character. There has been growing up 1n this country 
for some years a feeling among welfare workers, probation officers, and some 
magistrates that it is not satisfactory to try adolescent offenders in the 
ordinary magistrates’ courts, at any rate by the ordinary procedure, and as 
part of the general work of those courts It is worth while recalling that up 
to 1908 even children from the age of eight were brought before “police 
courts” in the ordinary way It is obvious that some of the considerations 
which led to the setting up of the juvenile courts under the Children’s Act, 
1908, apply to “big children” between seventeen and twenty-one, and there 
has been a good deal of support for a proposal to extend the age limit for the 
jurisdiction of these courts to that age. 

On the other hand the problems of the adolescent are in many respects 
basically different from those of the child, and this has been recognised in a 
counter proposal which envisages the setting up of special courts to deal with 
young adults. 

Similar problems have naturally been confronting the authorities in other 
countries, and Dr, Mannheim’s study is in effect concerned with what has 
been done in two European countries, Western Germany and Sweden, and in 
two of the states in the U.S.A. The European countries mentioned are 
endeavouring to solve the problem by an extension of the jurisdiction of the 
juvenile courts, though only in West Germany have the new arrangements 
come into operation. 

In New York State and New York City and also in Chicago the alternative ~ 
scheme has been working for some years, and a short personal study of it 
which Dr. Mannheim has been able to undertake has convinced him that it 
is much the better, and he advocates that a somewhat modified version of it 
should be introduced here. 

It should be pointed out that Dr. Mannheim’s short appreciation of the 
West German system is based very largely upon an article which appeared 
in the Brittsh Journal of Delinquency and not on personal study, as in the 
case of the American courts. Perhaps a more extended research would be 
advisable, but prima facie it seems to us right that boys who have left school 
should be dealt with differently from those who are still there, so that we are 
disposed to agree with Dr. Mannheim’s opinion and indeed would on this 
basis suggest that the jurisdiction of the proposed new court should operate 
from the time the lads leave school, or if that is regarded as undesirable, 
because of the different ages at which this event takes place, then from 
fifteen, which is an age which would catch most of those who have started 
work. 

Dr. Mannheim’s pamphlet also contains a useful appendix on the working 
of American and Canadian juvenile courts. 

The Fabian pamphlet deals with the reform of our prison system, a 
subject which has been a good deal before Parliament and the public in recent 
years but which has been all too little the subject of serious scientific study 
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in spite of its long history, which goes back at least to John Howard’s The 
State of the Prisons (1777). The author who is a lecturer in social studies 
at Leicester University is indeed a little too ready to assume that no serious 
work was done on the subject until he and his fellow sociologists got down to 
‘it, dismissing as he does the efforts of earlier well-meaning persons, which 
he thinks were based merely gn “humanity” or “common sense conceptions,” 
altogether too airily What are we to make of such a statement as this? 
“When we tackle the reform of the prison system in a more scientific way, 
we find that the chief obstacle is the equivocal public attitude towards the 
prisoner.” As if this had not been well known to all the common sense 
humanitarian reformers since they started in on the job, and did not form one 
of the basic arguments of Dr. Mannheim’s Dilemma of Penal Reform, a book 
not without claims to scientific attainment. 

And indeed a great part of Mr. Howard Jones’ discussion does little more 
than repeat the familiar points which have appeared in the speeches in 
Parliament of the so-called empiricists whom he despises so much or their 
articles in the Howard League’s Journal or elsewhere. It is curious indeed that 
no reference is made in these pages to the British Journal of Delinquency which 
is certainly the most scientific periodical dealing with criminological topics 
which is being published ın this country, and perhaps in any country at the 
present time. ` 

Nevertheless as I shall indicate later Mr. Howard Jones does bring out 
some important aspects of the prison system which have not in the past 
received the attention which they deserve. The chief weakness of his pamphlet 
lies in his failure to set out clearly the existing position which depends largely 
on the Criminal Justice Act, 1948. In the result it will be difficult for the reader 
who is not already well up in these matters to obtain a clear picture of the 
situation. It is not therefore possible to commend this pamphlet to the 
attention of that type of reader, as one would like to be able to do. 

Some of the most valuable work which has been done by sociologists during 
the past generation has been concerned with group activities. This knowledge 
has been used by criminologists for example in the study of the criminal 
activities of gangs, but this use has been rather patchy, and it could certainly 
have been more effective in connection with the social context of prison life, 
both among the inmates and the staff. How important these matters are 
appears clearly enough from several of the books of reminiscences produced 
by ex-prisoners which were so popular a few years ago. A great deal of 
research into these matters is clearly called for—indeed, some is already going 
on—and this point is well made by Mr. Howard Jones who asks pertinently 
about the likely effect of the entrenched traditions and patterns of conduct 
among the prison staffs upon the attempts to spread the so-called Norwich 
system more widely—this is the forward looking attempt made by the governor 
of that prison to establish a sort of “big brother” relationship between the 
prison officers and the prisoners The central part which must be played by 
the staff of the prisons if the present reformist phase of prison discipline is 
to be successful has of course been realised more and more in recent years, 
but the matter is handled with exceptional understanding in these pages. 

It is interesting also that Mr Howard Jones comes down in favour of 
the specially qualified sentencing tribunal so successfully used for some years 
past. in California. This proposal which the writer of this review also 
supports has made but a slight appeal in this country where there is altogether 
too much confidence in the natural ability of judges to perform the difficult 
task of sentencing convicted criminals. 

Aftercare is not more obviously a part of prison reform than is probation, 
and it is not clear on what basis Mr. Howard Jones deals with the one subject 
and not the other. Yet its importance and the inadequacy of the present 
arrangements, improved as they have been of recent years, becomes more 
and more obvious as one studies the subject of punishment in a broad 
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perspective. Sensible suggestions are here made for linking aftercare up 
more closely with the prison system and indeed with the whole problem 
of the employment of prisoners both in and out of prison, and both during and 
after the period of sentence, an aspect of the matter which is very propefly 
stressed, 

Other matters dealt with by Mr. Howard Jenes are the urgent need for 
a programme of rapid building of prisons, and for better arrangements for 
“diagnosis” before sentences are passed. On these points however he is 
more obviously swimming with the tide of informed opinion—indeed on the 
_ diagnosis question we are almost into port, since the Committee under Streat- 
feild J. on the Procedure of the Criminal Courts has had this matter specifically 
referred to it. 

C. 


Prisons. By B. K. Bmarracmaryya. With a Foreword by Dr. 
HERMANN Mannuerm. [Calcutta: S. C. Sarkar & Sons (Private), 
Ltd. 1958. 196 pp., including Select Bibliography and Index. 
Rs. 10.00, £1 5s.] 


“Looxrxe at world penological literature,” as Dr. Mannheim remarks in his 
Foreword to this book by one of his former students, “we do not find very 
many examples of High Court judges appearing in the role of reformers 
and interesting themselves in all the details of this unpopular topic” with 
the enthusiasm and knowledge exhibited by the author But itis not only because 
its author is now a judge of the High Court of Calcutta that this book can claim 
to be a unique contribution, but also because it gives a fairly up-to-date 
account of the problems of prison administration in what must still be 
described regrettably as an underdeveloped country, with all the problems 
which poverty, {literacy and a crowded population create. As such, Dr. 
Bhattacharyya’s book will be of great interest to scholars who aspire to study 
prison administration along comparative lines, and it will provide a bridge 
for the Asiatic and African student of penology, which has hitherto been 
almost wholly lacking, between the study of the highly developed prison 
systems of the West and the immense problems of a relatively backward 
country enjoying an entirely different and diverse pattern of social systems 
and culture. 

It is from this angle that the book should surely be judged; perhaps we 
need not be too critical of errors of fact about the British prison system, 
or outdated facts and statistics even about the Indian prisons, but should 
assess it on its general approach and interpretation. We can say at once 
that the approach is liberal and humane, and the interpretation sympathetic 
and understanding. There are few errors of judgment, however many 
misprints may creep in, and we must congratulate the author on his considerable 
achievement, for it cannot have been easy to compile this book. 

To begin with, the Indian system of prisons is not a unified system 
administratively, as it has been in England since 1875. The author has had 
to travel widely in order to collect his material, and it is inevitable that some 
of his observations relate to conditions which, although they may have been 
true on the date observed, have since been rectified or improved. As the 
author himself remarks, in his Preface, no one would be happier than he 
“to learn that the defects mentioned have been remedied since.” 

Secondly, the rate of change in the English prisons has been so rapid 
that it is almost impossible for a person situated in England to keep up with 
all the latest developments, leave alone a person separated by many thousands 
of miles from the relevant sources of information. 

The minor blemishes are however rather irritating. - The very first page 
speaks of the alleged principle of “non-eligibility ” of prisoners, mis-quoting 
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from Dr. Mannheim’s Dilemma of Penal Reform. The “ethical aberrant 
personality” described on p. 18 is not one of the commonly used descrip- 
tions of the psychopath. On p. 84 the author cannot have intended the 
conditions of confinement to be made both “as mild and onerous as possible.” 
Pre-release training for preventive detention prisoners must begin before 
two-thirds of the sentence pas been served, not as stated on p. 87, after 
two-thirds of the sentence, for admission to the so-called “third stage” 
entitles the prisoner to one-third remission of sentence instead of one-sixth. 
The maximum earnings of English prisoners now amount to 78. per week, not 
1s., ag stated on p. 75. The first two corrigenda on p. 189 appear to be 
incorrect. 

Not the least interesting parts of the book are the Appendices, which occupy 
over fifty pages, and which reproduce certain Minutes of Lord Macaulay’s 
concerning the early nineteenth century Indian prisons, together with an account 
of Transportation to the Andaman Islands, and details about the conditions 


in the old Bengal jails. 
J. E. Harr WILLIAMEB. 


ZUM. EHESCHEIDUNGSPROBLEM. Eine rechtstheoretische Studie. By 
Orro Brusun. [Distribution: Akademische Buchhandlung, 
Helsinki, Finland. 1959. 188 pp.] 


Divorce is probably unique among the major topics of the law in the 
opportunities it offers to comparative lawyers or to law reformers. The 
author of this study, a Finnish jurist of distinction, would be well qualified 
to deal with divorce from both these points of view; he has chosen, however, 
to approach the subject differently. His concern is with legal theory which 
he defines as research into the relations between human behaviour and legal 
norms. Legal theory makes use of comparative methods to provide the material 
for theoretical analysis, but it must be kept distinct from matters of legal 
policy. Questions of divorce are considered particularly suitable for theoretical 
analysis because they provoke strongly emotional responses and also because 
here human conduct tends to deviate from legal norms. This can be explained 
by the fact that legislation on divorce, unlike most modern legislation, is not 
primarily designed to control the conduct of the individual, but is rather 
conceived so as to express the prevailing attitude towards the institution of 
marriage. The concept of fundamental attitude (Grundeinstellung), thus 
introduced, must be added to “human behaviour” and “legal norm” to 
complete the list of essential instruments of legal theory. Fundamental 
attitudes tend to become uniform in social life and a particular attitude will 
become dominant in any given society. Three types of fundamental attitudes, 
the religious, the secular-dogmatic and the secular-empirical, are selected as 
specially relevant to the present inquiry, since they have developed distinct 
conceptions of marriage which in turn have been reflected in the laws 
concerning divorce. 

To understand this tripartite classification and to grasp the nature of the 
task which the author has set himself, it is important to note that the functioning 
of secular-dogmatic and of religious attitudes as dominating ideologies can be 
readily illustrated. The secular-empirical attitude, although widely adopted 
throughout the Western world, has not attained anywhere complete domination, 
but is always found side by side with religious attitudes. The dominant 
ideology in countries of the Western world is thus composed of elements taken 
. from religious and secular attitudes in proportions which vary from time to 
time and from place to place. It may be more difficult to ascertain the 
ideological source and contents of the laws of Western countries than in the 
case of countries where either secular-dogmatic or religious ideologies dominate, 
but it is claimed that this difficulty can be solved by legal theory which provides 
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methods which will permit “the measurement of the degree of secularisation of 
the conception of marriage and of matrimonial legislation.” 

These methods are then applied in relation to a number of the established 
grounds for divorce, to divorce procedure and to collusive divorce. The 
results of this inquiry show in every instance that the divorce laws of the 
"Western world, whether one considers each sygtem as a whole or whether 
one takes the separate rules of which they are composed, are the products 
of a process whereby rules and institutions inspired by religion have been 
modified by secular influence or even secular rules have been affected by 
religious doctrines. 

Summarised in this form the efforts of the author may appear to have 
been directed towards proving a foregone conclusion, but this impression 
would be false since it would fail to indicate the extent of his achievement in 
stating the major inarticulate premises of the law, or, to use the authors . 
formula, to make explicit that which is implicit in the laws of divorce. On 
the other hand, the justice of the impression conveyed by a bare summary 
of this work cannot be denied entirely. The author has chosen to place in the 
centre of his work the antithesis of the religious and the secular although it 
cannot be expected that this antithesis can advance the understanding or 
the improvement of the laws of divorce. It would be useless and often quite 
impossible to deal in these terms with the vital issues of modern divorce 
‘legislation, such as whether divorce should be granted as redress for a wrong 
or as relief in cases of breakdown of marriage; whether the grounds for 
divorce should be separately catalogued or summarised in a general clause. 
These issues are indeed considered in the present study and at times the 
author even seems prepared to transgress the limits which he has set to his 
inquiry. These occasions yield interesting information, as in the account 
of Scandinavian attempts to give precision to the concept of breakdown of 
marriage, which appears to have led to a form of divorce by consent or even 
to unilateral divorce. He has also made some definite suggestions, as in 
the discussion of alcoholism and drug-addiction which in his opinion should not 
be admitted as grounds for divorce before rehabilitation has been attempted. 

Many observations of this nature clearly suffer from being kept far too 
short even if it is conceded that they are only of marginal interest to the 
main theme of this study. It is after all improbable that less than one hundred 
pages of text should be sufficient to investigate adequately the divorce laws 
of the world, especially since the author has chosen to write in German, a 
language which does not seem to encourage brevity when used by legal authors. 
Sometimes brevity is carried almost to the point of dogmatism. Thus we are 
told that administrative divorce has become an anachronism which is condemned 
to extinction. The only evidence offered is a reference, admittedly inconclusive, 
to developments in Soviet Russia. No attempt is made to reconcile this 
assertion with the fact that in Denmark, according to the figures supplied, 
twelve out of every thirteen divorces are granted by administrative agencles— 
a surprising performance by a moribund institution! Again, when dealing 
with publicity of divorce proceedings, the author makes the valid point that 
it may induce the parties to manipulate the evidence, but he allows himself 
no space to pursue the matter and to ask whether publicity may not also 
act as deterrent against divorce. 

The discussion of the problem of the general clause is more ample and 
accordingly more satisfying, even though the author has chosen to treat these 
clauses as admitting breakdown of marriage as a ground for divorce, which 
creates the risk of confusing two separate issues. General clauses, as he 
shows, do not mean easier divorce. They do not give more freedom to the 
individual but only enlarge the discretion of the judge. Constitutional objec- 
tions to rule by discretion rather than rule by law explain therefore why 
many countries are reluctant to introduce general clauses. Here again, the 
argument would have been more convincing if account had been taken of the 
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indirect introduction of general clauses through extensive interpretation of 
injures graves, cruelty or desertion. This omission is surprising since the 
author, ın another context, has shown himself to be fully aware of the elasticity 
of these grounds for divorce and also of the fact that some of them are the 
usual instruments of collusion. His apt comparison of the law with a dam 
which is broken at its wegkest point through the pressure continuously 
exerted by those anxious to divorce might equally be apphed to explain the 
force of a more legitimate demand for reform of the law. 

The unbiased and humane approach which distinguishes the present work 
is seen to best advantage in the examination of the delicate topic of colluston. 
Of the many frank and penetrating observations which it contains, the 
most significant is perhaps the author’s insistence that collusion could not be 
practised without the co-operation of the legal profession and of those judges 
who share the feeling that marriage and divorce concern the individual parties 
more than they concern the community. To prevent collusion it is necessary 
to change this attitude rather than to reform the law. The view that the 
answer to collusion must be found in tightening the law is dismissed as 
ignorant and emotional since divorce legislation is not a suitable instrument for 
social engineering. On this occasion the author’s scepticism about the effective- 
ness of legislation may have carried him too far No doubt, one cannot legislate 
for happy marriages, but it does not follow that therefore the legislator must 
accept collusive divorce with passive resignation, just as one would not expect 
this attitude to be adopted in the face of tax evasion. 


J. Uncen. 


THe Frencn LEGAL System: AN INTRODUCTION tro Crvm, Law 
Systems. By R. Davi and H. P. pe Vries. [New York: 
Oceana Publications. 1958. 152 pp. 42s. net.] 


Tue object of this little book is to give American lawyers an insight into 
the working of the French legal system as an introduction to the general 
habits of legal thinking in the civil law world. To this end the authors 
rightly concentrate on the traditions, structure and techniques of the 
system, for it is in these, rather than in the rules of substantive law, that the 
real common element in the civil law systems is to be found. French law as 
much as English law is steeped in its own traditions and national characteristics, 
and not the least merit of this book is the way in which it emphasises such 
features while at the same time bringing into relief the essential concepts and 
techniques of the civil law, which are embodied in the French as in other 
civil law systems. As the authors state, the French legal system is the 
nearest and most direct bridge to the civil Jaw world; yet by showing at the 
same time the individual and national character of French law the danger 
is avoided of misleading the reader into thinking that the civil law is a kind of 
universal code imposed ab extra on all civil law countries regardless of national 
peculiarities. 

The contents of the book consist of a discussion of the codes and their 
background; the various branches of the legal profession; the political and 
judicial organisation of the country; the fundamental divisions of law; and 
the techniques employed in the formulation of legal rules. Thus in a very 
few pages the reader is given a genuine and illuminating insight into the 
structure of one of the leading civil law systems. 

In the course of this short panorama there are so many points of exceptional 
interest to the English lawyer that only a few can be mentioned here. Thus 
he will find a very clear explanation of the position of the judiciary and its 
relation to the advocates on the one hand and the Jaw professors on the other. 
Particularly he may be struck by the remark that “the French judge feels a 
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far closer kinship with the professor of law than with the avocat, whom he 
tends to regard as a mere rhetorician.” Then he will find illuminating contrasts 
and comparisons iù the discussion of the ways in which general rules are 
formulated in statutes and codes and thereafter transmuted or developed by 
judicial construction or interpretation. He will see the true function of 
la doctrine in French law and why its relation to.case-law is so different from 
that between English juristic writings and judicial decisions. Yet at the 
same time he will learn that while judicial decisions are not by civil law 
standards a source of law as such, no instance has been found where the 
Cour de Cassation has overruled a prior decision of the full ‘court; on the 
other hand, a good deal less weight is attached to decisions of lower courts. 

It is interesting too to note that despite the cardinal role of public law in 
France, the system of training still tends to emphasise private law values, 
though this is partially if inadequately off-set by the incorporation of the 
political and social sciences into the Faculty of Law. This latter development, 
rather than the absence of judicial review of the validity of legislation, no 
doubt accounts for French constitutional Jaw being regarded as more in 
the nature of political science than lawyer’s law. From this point of view 
the minor importance in French law teaching vouchsafed to constitutional 
doctrine’ resembles the English rather than the American pattern; nor is 
the English student, brought up on Austin and Dicey, unfamiliar with the 
tendency to regard constitutional rules as differing from law properly so-called. 

In short, this work can be warmly recommended as the best existing 
introduction to its subject for the English as well as for the American lawyer; 
it does therefore seem unfortunate that its price, even by American standards, 


is almost prohibitive for so small a volume. 
Denwis Luoyp. 


OUTLINES oF INDUSTRIAL Law. Third edition. By W. MANSFELD 
Cooper and J. C. Woop. [London: Butterworth & Co., Ltd. 


1958. lxvi and 418 pp. 865s. net.] 


Tne first edition of this book appeared in 1947 and both then and in its 
second edition (1954) it earned unstinted praise from reviewers and an 
established place as an excellent students’ textbook in this rapidly growing 
subject. 

The new edition fully maintains the very high standards set by its 
predecessors, both in plan and execution. However some few matters of detail, 
some of them dating from the first edition, do call for comment, 

In the common law sections there seems to be at times a preference for 
old and unsatisfactory cases when much better and more recent authority is 
readily available. Thus it is difficult to see why Baxter v. Earl of Portsmouth 
(1826) 5 B. & C. 170 is cited, at p. 82, when Imperial Loan Co. v. Stone [1892] 
1 Q.B. 599 or York Glass Co. v. Jubb (1926) 184 L.T. 86 would have supported 
the text much more adequately. Again it is surprising that the much 
criticised Kearney v. Whitehaven Colliery [1898] 1 Q.B. 700 should be the only 
case cited on severance in contract. At pp. 181-182 the references to Wari v. 
Lubbock [1905] 1 K B. 258 and Winterbottom v. Wright (1842) 10 M. & W. 
109 might well have been accompanied by a reference to Donoghue v. 
Stevenson. 

Surely Gourley’s case is of sufficient importance to merit inclusion in any . 
general survey of common law principles, however elementary? McCarthy v. 
Daily Mirror [1949] 1 All E.R. 801 might well have been mentioned in 
conjunction with Deyong v. Shenburn [1946] K.B. 227 and Edwards v. West 
Herts. Hospital Management Committee [1957] 1 W.L.R. 415 to give a full 
picture of the possible rights of a servant in respect of property stolen from 
him on the employer’s premises. 
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Seduction receives a treatment that seems disproportionately full for a 
work on Industrial Law and in the discussion of “ general hiring” at pp. 50-52 
many of the old Poor Law cases might have been dropped to allow a fuller 
treatment of the very real doubt which arises on the more recent cases as to 
whether the presumption still exists or not. 

Full account is not always taken of statutory developments. ‘Thus the 
reference to Whincup v. Hughes (1871) L.R. 6 C.P. 78, at p. 91, should be 
accompanied by a reference to the Law Reform (Frustrated Contracts) Act, 
1948. The reference to limitation of actions in relation to contracts, at p. 84, 
could have carried a reference to the 1954 Act. The extended citations from 
Horton’s case, at p. 819, should carry a cautionary reference to the Occupiers’ 
Liability Act, 1957, and the statement, at p. 158, of the Parliamentary 
procedure for bringing into force regulations under the Factories Act, 1987, 
fauls to note the Statutory Instruments Act, 1946. A period of forty days 
should be substituted for twenty-eight. 

Other minor infelicities can be found. Thus the treatment of Diggle v. 
Ogston (1915) 84 L.J.K.B. 2165, at pp. 78-74, may mislead the unwary and 
unfortunate phrasing, at p. 29, might lead one to suppose that all contracts 
for an infant’s benefit are binding upon him. In the introductory sentence 
on loss of service due to personal injury, at p. 122, the master appears to be 
given an action against the servant (and not the the third party) in respect 
of a tort committed to the servant by a third party. Smith v. Cammell Laird, 
cited at p. 185, went on appeal to the House of Lords and the Court of Appeal 
decision was reversed [1940] A.C, 242. Fowler v. Kibble, cited at p. 896, went 
to the Court of Appeal in [1922] 1 Ch. 487 (this is noted in the Table of Cases) 
where the relevance of violence to the decision was doubted. John Summers v. 
Frost [1955] A.C. 740 should supersede Pugh v. Manchester Dry Docks [1954] 
1 W.L.R. 889, at p. 167. At p. 888 Harrison v. N.C.B. [1951] A.C, 689 
should be accompanied by a reference to section 159 of the Mines and Quarries 
Act, 1954, and since Stapley v. Gypsum Mines [1953] A.C. 668 the case of 
Manwaring v. Billington [1952] 2 All E R. 747 can no longer be explained on 
the basis of causation. A reference to recent suggestions for the amendment 
of Truck legislation would have given a finishing touch to the social and 
historical background to these Acts. 

Misprints are few and the standard of production is excellent. As will be 
seen from the illustrations given, the text still lacks the final polish necessary 
to confirm the work in the place of unquestioned pre-eminence which its great 
qualities merit. The defects are, on the whole, more irritating than important 
and are brought into high relief by the exacting standards by which alone 
the book deserves to be judged. 


A. H. HUDSON. 


Dzrorr pu Trava. By A. BRON and H. Gaunanp. With a Preface 
By A. Srecrriep. [Paris: Sirey. 1958. vi and 1058 pp. 
£9 10s. net.] 


Tuıs excellent work is the result of the joint efforts of an academic lawyer and 
of a practitioner. Professor Brun teaches labour law at the University of 
Lyon and is the director of its Institute of Labour Law and Law of 
Social Security. M. Galland is a practising advocate before the Conseil d'Etat 
and the Cour de Cassation. The book fills a very obvious gap in the French 
literature on labour law. That literature is voluminous and of very high 
quality. But there had been no medium sized work, occupying a place half-way 
between a “ Petit Précis Dalloz” and the monumental three-volume treatise by 
Durand. It may be of interest to summarise the principal contents of a 
French book on this subject intended for the use of students as well as of 
practitioners. The work is divided into three main parts: In the first part the 
authors give a survey of the foundations of labour law: this contains a 
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historical survey, including a discussion of the various political philosophies 
which have gone into the making of French labour law, a detailed analysis 
of the sources, ie., the constitution, statutes, subordinate legislation, case law 
and legal doctrine, autonomous sources (custom, collective bargaining), ana 
international sources (the I.L.O. and its work), and possible conflicts between 
these sources It further contains a descriptive agalysis of the administrative 
and judicial authorities entrusted with the enforcement of the rules of labour 
law, and a highly interesting chapter on the “characteristics of labour law” 
(umperative nature, role of autonomy, etc). The second part is a detailed 
discussion of the contract of employment in all its aspects, structure, distinction 
from other types of contract, formation and validity (including the role of 
the labour exchanges), content, enforcement and termination. The third part 
deals with collective relations: trade union law, collective agreements, the 
enterprise and its constitution, disputes and their settlement. Throughout 
the work the student’s attention is drawn to the social policies and formative 
ideas which influenced the development of the law. The work is refreshingly 
practical in its outlook, and does not suffer from the overestimation of academic 
controversies which one sometimes encounters in French treatises, nor from that 
of judicial utterances which is so common in this country. The reviewer has the 
book in frequent use, and has found it most valuable as a source of information 
and stimulating as an exposition of principles and developments. 

The late André Siegfried concluded his inspiring preface with the following 
words: 


“I do not believe that one could have chosen a more fascinating subject 
or a subject whose significance is more far-reaching. I do not know of any 
topic which lends itself to the same extent to reflections on the nature 
and evolution of our social structure, on the profound tendencies of a 
destiny of which Valery has said that it constitutes ‘a great adventure.’ ” 


The great adventure is what in a previous passage M. Siegfried calls “the 
astonishing technical, economic, and social revolution which the contemporary 
world has undergone in the last two centuries.” The “legal repercussion ” of 
this revolution André Siegfried found in the subject of this book. 

Obviously it is a subject considered to be of some little educational signifi- 
cance in France. The work under review will greatly assist those interested 
in teaching, in learning and in applying it. 

O. Kaun-FRevnp. 


CONFERENCE DE LA Have DE Drorr [INTERNATIONAL Privi: 
DOCUMENTS ET ACTES DE LA HUITIÈME SESSION, 8 AU 24 OcTOBRE, 
1956. [The Hague: The Permanent Bureau of the Con- 
ference, 1957. Two volumes. Price not stated. | 


Tue first of these volumes contains the documents which were distributed to 
governments preparatory to the meeting of the Kighth Session of The Hague 
Conference on Private International Law, 1956, together with a number of 
observations and comments made thereon by the governments concerned. 
The second volume provides a complete report of the proceedings of the Eighth 
Conference and the text of the draft conventions and recommendations adopted 
by it. $ 

The Eighth Conference continued the work of previous sessions in the field 
of international contracts for the sale of goods and adopted a draft convention 
on the law applicable to the transfer of ownership of movables, as well as a 
convention on the effect of the express designation by the parties in their 
contract of a court to which eventual disputes arising under that contract 
should be submitted. The Conference also drew up two conventions dealing with 
maintenance obligations towards children, one on the law governing such 
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obligations and the other on the enforcement of foreign maintenance orders 
made for the benefit of children. 

This was the second Conference which British delegates attended no longer 
4s mere observers but as members. Both Professor Graveson and Professor 
Wortley took an active part in the discussions and their views were clearly 
welcomed and valued by other delegates. It is therefore disappointing that 
the progress in the field of the unification of private international law which 
many hoped (albeit somewhat rashly) would result from the full British 
membership of the Conference has not been made. The British delegation 
was the only one to abstain from voting on all four conventions The reasons 
for this abstention are not always clearly formulated in the report and can 
but partially be found in the gulf between civil and common law, One stumbling 
block was provided by the absence of machinery in this country for the enforce- 
ment of foreign judgments except as legal debts to pay a sum of money. 
The other and kindred difficulty was caused by the apparent unwillingness 
of English courts to treat a foreign maintenance order as “ final and conclu- 
sive” because of the possibility of subsequent variation. Despite the fact 
that English law seems in these respects to be less satisfactory than the laws 
of continental States the British delegates did not hint at any prospect of reform. 

It is not easy to conclude the reading of the report without feeling that the 
British delegation (still one of the smallest at the Conference) was much 
more conscious than the delegations from other countries of the difficulties 
in the way of achieving such domestic changes as would make possible the 
adoption of the conventions by this country. Whether in effect the cause for 
the British abstention was the knowledge of the impracticability of securing 
necessary changes in English law to meet the continental viewpoint or official 
scepticism as to the value of the Conference as the medium for the unification of 
private international law or, finally, the absence from the Conference of other 
common law countries (for the first time American delegates attended as 
observers), some doubts may be felt as to the purpose, in these circum- 
stances, of the continued British membership. It could be said that instead 
of introducing a discordant note in the continental debates greater effort should 
be made to improve conflict rules in the common law family and that it might 
be better to aim at an objective which, though limited, is within immediate 
reach. As long, however, as the pursuit of the final goal does not interfere 
with the achievement of the lesser one, it would seem that ultimately only 
good can accrue from the widening of the membership of the Conference and 
the increase of contacts between common lawyers and civilians But that 
such reflections should be possible as a result of the experience of only two 
Conferences is a matter of regret to all concerned with the development of the 
law. The adventures of the recent Domicile Bill leave little room for optimism. 

J. K. GRODECEI. 


TBE EVOLUTION OF THE JupIcIAL Process. By Tue Hon. James C. 
McRuenr, Chief Justice of the High Court of Justice for Ontario. 
[Canada: Clarke, Irwin & Co., Ltd. 1958. xi and 115 pp. 
25s. net. | 


Tars slim volume contains three lectures given in 1956 at the University of 
Saskatchewan by Chief Justice McRuer. They are the first in a new series 
of W. M. Martin Lectures, inaugurated in that year under the auspices of 
the Law Society of Saskatchewan, in order to encourage the advancement 
of legal studies in the College of Law of the University, and the perpetuation 
of the “rule of law” in the Government of Canada and her provinces. The 
Chief Justice is primarily concerned to trace the evolution of the judicial 
process as it is applicable to Canada, and in his first lecture he gives a brief 
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account of the main landmarks in the historical development of the judictal 
system. Naturally he dwells mainly on English legal history, and his account 
is enlivened by descriptions of such cases as Ashford v. Thornton and 
Bushels Case, but he pays due attention to earlier roots of the legal system 
in Babylon and Israel. The second lecture, entitled “Contemporary,” is 
comparative in nature, for the author describes in outline the courts and 
systems of England, Canada, the U.S.A., a number of Western European 
countries, the U.S.S.R. and China. Because of its influence on Quebec, 
particular attention is paid to the French system, and some historical matter 
is included for this purpose The Chief Justice’s intention is to show that 
Canada and England can both learn from experience and practice in other 
countries, just as such law reform as has already been accomplished in 
England took place over a period of many centuries, during which countless 
people suffered harsh injustices. The third lecture is of a rather different 
nature, and deals with the history and possible future development of inter- 
national judicial process. The author considers it essential, in view of the 
threat of terrible worldwide destruction which hangs over us all today, that 
such process be sure and settled, and that all nations should recognise its 
jurisdiction over both disputes between countries and also an international 
criminal law. ‘Thus he regards the Nuremberg Tribunal as having been 
properly constituted and having performed a necessary duty. 

The book is intended for the general reader, but law students can read it 
with profit. The Chief Justice writes in a flowing style, with humour and 
many happy turns of phrase; and his thesis is a stimulating one. At the end 
of the book is a short bibliography which includes works from Sir James 
Stephen to Dr. Goodhart, and from Plato to Shakespeare and Sir Winston 
Churchill. The notes (pp. 107-112) might perhaps more conveniently have 
appeared as footnotes on each page. The reviewer noticed only one misleading 
statement needing further explanation, namely that “The judges on circuit 
may try chancery cases as well as divorce cases...” (p. 70). 


D. C. M. YARDLEY. 


THE SUPREME COURT 48 FINAL ARBITER IN FEDERAL-STATE RELATIONS, 
1789-1957. By Joun R. ScummDHAUsSER. [North Carolina 
University Press. London: Oxford University Press. 1958. 
ix and 241 pp. 40s. net. ] ; 


Dr. ScosrionauseR had two objects in writing this book, first to investigate 
the origin of the United States Supreme Court’s power in deciding cases con- 
cerned with federal-state relations, and secondly to analyse the manner in 
which the Court has exercised this power The author is a political scientist, 
and he purposely uses the term “ arbitration” as describing more appropriately 
than “adjudication” the essentially political aspect of the Supreme Court’s 
role in federal-state relations. The first chapter is devoted to the origin of 
the Court’s authority in this sphere He emphatically denies that the function of 
the Court is merely “ judicial usurpation ” for which there is no authority—an 
argument which still persists today, and which came into prominence after 
the school segregation case of Brown v. Board of Education in 1954 Dr. 
Schmidhauser points out that in any federal country there must be an institution 
to determine conflicts between the nation and the constituent states. In the 
U.S.A. this institution is a judicial body, in many respects a prototype for that 
in the younger federations of Canada, Australia and West Germany. The 
power of the Supreme Court in this fleld might be said to be inherited from 
the Committee of the Privy Council on Trade and Plantations which, in 
Colonial days, resolved conflicts between the colonies and the mother country. 
The author traces the disputes on the question before and during the famous 
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Philadelphia Convention. Those states’ leaders who feared the encroach- 
ments upon their powers of a strong national government looked upon a firm 
judicial system as a protector of the individual, while the federalists even- 
tually agreed to this principle as the Court’s power should also prove to be useful 
if restraining the states. Dr. Schmidhauser submits that the record of the 
Convention indicated unmistakably that the new Supreme Court had been 
designated the final judiciale arbiter in federal-state relations, yet, as is well 
known, no express conferment of this power actually appeared in so many 
words in Article III of the United States Constitution. It is interesting to 
find that the spokesmen of the very interests that later argued against the 
validity of this power were originally the instigators of it. 

Having disposed of his first problem in one chapter, Dr. Schmidhauser 
then spreads himself in the remaining ten chapters of the book in considering 
the various ways in which the Court has exercised its authority. This study is 
conducted by examining the decisions of the Court, and he demonstrates 
well the mastery he has attained in the use of law cases. The author divides 
up the periods of the Court’s history into the eras of the successive chief justices, 
admitting that the prevailing view in the Court did not necessarily alter 
on the demise of each chief justice, but finding that by and large the influence 
of each was such that any dividing lines which can be drawn occur roughly at 
the times of the appointments of new holders of the office. During what Dr. 
Schmidhauser calls the “formative decade” of 1790-1800 the universal confi- 
dence in the Court was gradually shaken President Washington only appointed 
staunch nationalists or federalists to the Court, and the states became conscious 
of the growing power of the Court to uphold the principles of national 
supremacy over the states. Under the Chief Justiceship of John Marshall 
(1801-1885), the federal power was consistently sustained where it conflicted 
with that of the states, with the exception of one decision limiting federal 
admiralty jurisdiction, and of some of the later contract and commerce clause 
cases. The Taney Court (1886-1864) has sometimes been regarded as having 
reversed this policy, but on an analysis of the cases the author shows quite con- 
vincingly that it nevertheless maintained the same principle of federal supremacy 
during very trying times. It was certainly more restrained than the Marshall 
Court in keeping the balance between the nation and the states, and it tried as far 
as possible to allow the states the fullest possible freedom of control of 
their social and economic affairs. Dr. Schmidhauser regards the Dred Scott 
decision as the unfortunate occasion for some fundamental differences in 
social outlook among the members of the Court boiling to the surface. The 
Chase Court (1864-1878), rather than the Taney Court, was, in the author's 
opinion, the outstanding “ states’ rights” Court in American judictal history. 
On the whole it was weaker than its predecessors, and some of its decisions were 
contradictory, but it did have an awareness of the need to preserve the states 
intact as part of the federal system, and it tended to protect the states from 
strong, and natural, federal pressures which followed in the wake of the 
Civil War, even though it sometimes went too far in that direction. Under 
Chief Justice Waite (1874-1888) this policy was largely continued, but in cases 
on the due process clause the Court did evolve doctrines which were destined 
to revolutionise federal-state relations by opening the way for federal judictal 
censorship of the legislation of the states, Perhaps the high water-mark of 
favour shown to the federation was reached in the period of the Fuller Court 
(1888-1910), for the Court used the due process clause of the Fourteenth 
Amendment as the lever for a vast expansion of federal judicial supervision 
over the legislation and actions of the states. In this and other fields the 
Courl modified the federal system in the direction of centralisation far 
more than any Court before it. This process continued under Chief Justices 
White and Taft (1911-1980), save that the federal commerce and taxing 
powers were construed narrowly, thus setting a limit on federal power in 
those areas of the Jaw. The author divides up the Chief Justiceship of Charles 


580 THE MODERN LAW REVIEW Yor. 22 


Evans Hughes (1980-1941) into the period up to 1987 and that after 1987, 
for in that year the Court finally took the step which brought it into line with 
_the policy of the “ New Deal.” It began to construe federal taxing and — 
spending powers broadly, but it also abandoned some previously held doctrines 
surrounding the due process clause and the former rigorous supervision bf 
state economic legislation. This policy has been continued up to the present 
day under the successive Chief Justiceships ef Stone, Vinson and Earl 
Warren, and the author concludes his study with a note of satisfaction that 
the Court is now apparently fully aware that it must both maintain proper 
federal authority and also safeguard state autonomy wherever possible. 

A Bibliography appears at the end of the volume, and there is also a Table 
of Cases and an Index. The Table of Cases is full, even including some cases 
which do not appear in any senes of Law Reports, but it is a pity that no 
references are given in the Table to the relevant pages in the text. This means 
that the reader cannot just look up odd cases. He must locate the period of 
the case, and then plough through a chapter until he comes upon it. ‘The 
Index is perhaps not as satisfactory as it might be, as about 90 per cent. of 
the entries in it are merely names of people. But the book makes stimulating 
reading, and it is attractively produced. 

D. C. M. Yarpiey. 


POTTER’S HISTORICAL INTRODUCTION TO ENGLISH LAW AND ITS 
Institutions. By A. K. R. KIRALFY, PH.D., LL.M. Fourth 
edition. [London: Sweet & Maxwell, Ltd. 1958. xxxii and 
675 pp. £2 5s. net. | 


POTTER’S OUTLINES oF EIneLIsH Leeau History. By A. K. R. 
KIRALFY, PH.D., LL.M, Fifth edition. [London: Sweet & Max- 
well, Ltd. 1958. xvi and 285 pp. 25s. net.] 


Tue fourth edition of Potters Historical Introduction is the first to appear 
since the author’s death, and the work of preparing it has been put in the 
very capable hands of Dr. Kiralfy. One of the great assets of the author 
was his clarity of expression, and it is perhaps a measure of the present 
editor’s success that he has not merely retained that attribute, but also 
contrived to introduce such new material as here appears with like clarity. 
Indeed such deletions and corrections as he has made in Professor Potter's 
own text have been by way of either pruning or eliminating misprints and 
occasional ambiguities, etc. Thus this book remains essentially Potter, which 
is as it should be. If an editor should find that the original scope, scheme and 
execution of a book needs radical alteration it is usually an indication that 
the work should not in fact be re-edited at all, but that an entirely new work. 
should be produced. Of course this suggestion really applies more aptly to 
some of the older textbooks on the present-day law than to those on legal 
history, where such changes as have to be made are more likely to be ın the 
light of recent research than for any other cause, and the results of such 
research only appear slowly and infrequently 

Dr. Kiralfy has fully maintained the traditions of the old Potter, which 
was first published in 1982. The scheme of the book remains the same, Part 
One being introductory, Part Two dealing with the history of the courts, 
Part Three the history of the substantive common law, and Part Four the 
history of equity. Part Two is supplemented by an Appendix in which the 
various courts, past and present, are set out in table form. Even the Court 
of Chivalry and its parent, the Court of the Constable and Marshal, receive 
a little table of their own—the revival of the Court of Chivalry in 1955 
necessitated a brief remark upon it in the text on p. 81. Some additions have 
been made to the sections on borough courts, the law merchant and the 
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Chancery, and to the chapter on the jury system; and modern administrative 
tribunals receive special attention. Most of the textual alterations are, however, 
in Parts Three and Four, the latter being reduced in length by judicious use 
of the editorial scissors, The section on Year Books has been revised in the 
light of knowledge available since the last edition, in particular through the 
work of the Selden Society, under whose auspices appeared, for example, 
the Register of Year Book MSS. in 1956. Additions to the section on early 
law reports were necessitated by, for instance, the publication of information 
on Keilway’s Reports by Mr. Simpson in the Law Quarterly Review. A 
section has been added on statutes as a source of law. Passages have been 
rewritten in the chapters on the’ forms of action and the history of tort, 
and, as was to be expected, copious references are made here and in the 
chapter on the history of contract to Dr. Kiralfy’s own book, The Aotion on 
the Case. What appears to be a major surgical operation is the separation 
of the treatment of tort from that of crime, but in fact the vast majority of the 
text remains as it was in the last edition, with little change other than some 
rearrangement of the material. On the other hand a departure from Professor 
Potter’s own ideas is to be seen in the inclusion of short sections on the history 
of specific crimes, principally treason, homicide end larceny, but also, together 
in one section, rape, arson, forgery, libel and related offences, and attempted 
crimes. One small, but highly significant, addition to the book is a very brief 
seven-page Appendix on the law of persons. As the editor truly says in his 
Preface, the lack of any treatment of this subject “is characteristic of most 
recent treatises on legal history.” This Appendix is modest, but perhaps it 
will be the precursor of more ambitious efforts to deal with the history of 
this subject in legal history textbooks. Dr. Kiralfy divides the Appendix 
into sections on husband and wife (marriage, divorce—such as it was till 1857 
—and the legal status of married women), infants (the age of majority, 
parental rights, guardianship, infants’ liability and the power to sue, legitimacy, 
legitimation and adoption), corporations (methods of incorporation, the 
different types and powers of corporations, and the position of unincorporated 
bodies), and obsolete forms of status (outlawry, civil death of monks and 
nuns, forfeiture after conviction for felony, etc.) 

In one particular way the editor has probably improved the book, for he 
is far less reticent to air his views upon problems on which conflicting theories 
exist than was Professor Potter. This may be seen, for example, in the dis- 
cussion on the origins of trespass and case, It is perhaps odd, however, that, 
although taking note of recent articles connected with the subject, such as 
those by Mr. Hall and Mr. Milsom, the editor fails to refer at all to the chapters 
in Fifoot’s History and Sources of the Common Law, which deals with the 
topics in, at the very least, an interesting way and quite fully. On the whole, 
however, Dr. Kiralfy has referred where desirable to Mr. Fifoot’s book and to 
his own, A Source Book of Hnglish Law. He explains in his Preface that 
this present edition of Potter and the Source Book were intended to be 
companion volumes, but that the Souroe Book had to be printed first so that 
page references could be given in Potter. He hopes, therefore, that the publica- 
tion of this edition will meet the criticisms that have been made that the 
“Source Book was not provided with a commentary. Finally, Dr. Kiralfy 
has provided a Table of Statutes, missing from earlier editions, and a new 
Table of Year Book Cases, organised in series—Black Letter, Rolls Series, 
Ames Foundation and the Selden Society series. 

There has been a gap of fourteen years between the publication of the last 
edition of Potters Outlines and the present one, but it is not the type of book 
which needs a new edition very often. It might be called an epitome of 
Potters Historical Introduction, though originally the latter work was an 
expansion of the former and appeared nine years after the first edition of the 
Outlines. The scheme of the two books is almost exactly the same, but in 
the smaller work only the merest outline is given of each subject. Again 
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clarity is one of its great merits, and it remains useful in providing the student 
with a first glimpse of the subject and an idea of its scope. Few changes have 
been necessary in this edition, though some new illustrations of points made 
have been inserted. Places are found for the Restrictive Practices Court, the 
Crown Courts of Manchester and Liverpool, and the effect of the County 
Courts Act, 1955. The tables of courts in an Appendix are almost identical 
with those in the Historical Introduotion, save that the Court of Chivalry 
and its predecessor do not appear. 

One small fault appears in both books, namely that the abbreviations 
grouped together in the Lists of Abbreviations do not always tally with 
those used in footnotes to the text. Thus on p. 208 of the Historical Introduc- 
tion, Holden’s The History of Negotiable Instruments in English Law is 
abbreviated, yet no such abbreviation is included fn the List. And on p. 189 
of the Outlines an abbreviation for Ames’ Lectures on Legal History is used 
which appears in the List for the larger book, but not in the List in the 
Outlines itself, where a different abbreviation is indicated. But this is a. 
minor matter, and we are greatly in Dr. Kiralfy’s debt for his labours on 
these two volumes. 


D. C. M. Yaaptry. 


PRIDEAUX’S PRECEDENTS IN Conveyancina. Vol. I. Twenty-fifth 
edition. By the late T. K. Wiaan and I. M. Pamirs, 
Barristers-at-Law. [London: Stevens & Sons, Ltd., and the 
Solicitors’ Law Stationery Society, Ltd. lxi and 826 and 
(Index) 115 pp. £6 6s.] 


W. S. Grrpear told an earlier generation, but the words still run in the text 
of Sullivan’s opera, that everyone is either born a Conservative or a Liberal— 
for “Liberal” today a varia lectio is “Labour.” For many years it might 
well have been said that everyone here who was a Conveyancer was either 
a devotee of Key & Elphinstone or of Prideaux, yet on the analogy of music, 
in respect of which it has often been said that one could either be a devotee 
of Bach or Handel, or Wagner or Brahms, but not a devotee of either pair, 
experience has proved that these generalisations have been wide of the mark. 
Certainly in the sphere of Conveyancing this is particularly true since the 
1925 edition (the 22nd) of Prideaus, for with the approaching advent of the 
1925 Property Legislation the value of guidance was so fully appreciated that 
it was sought from not merely one quarter but from all, and a certain halo 
attached thereto by reason of its senior editorship being in the hands of the 
late Sir Benjamin Cherry, whose association with the framing of the 1925 
Legislation was common knowledge. The 28rd edition (1986) brought some- 
thing of the Key & Elphinstone tradition into its “ opposite number” Prideauz 
by reason of the joint editorship thereof of Sir Lancelot Elphinstone, son of 
Sir Howard Elphinstone, the Elphinstone of the original “K. & E.” The 
24th edition (1952) represented the monumental editorial task of the late 
J. B. Richardson, a single-handed production, and one which by reason of his 
association with several titles of the Encyclopaedia of Forms & Precedents 
tn Conveyancing afforded a personal link with the methods and practice of 
that many-volumed collection. The present (the 25th) edition, the first volume 
of which has just been published, returns to the joint editorial system, 
Vol. I being edited by the late Mr. T. K. Wigan and Mr. Ivor M. Phillips, 
Mr. Wigan was at the time of his lamented passing away one of the Conveyanc- 
ing Counsel of the court and had agreed to become general editor of this 
new edition. Mr. Phillips’ preface observes, “his untimely loss has deprived 
his editors and publishers of his wide experience as a Conveyancer, but it is 
fortunate that he was able to complete the part of this volume, the Dissertation 
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_and the Conditions of Sale, for which he was personally responsible, and to 
make various suggestions relating to the second half of the volume, as well 
as contributing some of the Forms.” In Pridsaux the latter word is to be 
censtrued strictly, as a distinction is drawn therein between Forms on the one 
hand and Precedents on the other. Mr. Phillips adds “ Although we collabor- 
ated, it was not until I reag the proofs of the first half of this volume that 
I realised fully the great amount of work Mr. Wigan had put into his task. 
He rewrote the greater part of the Dissertation and it is thought that his 
Chapter 8 dealing with Restrictive Covenants will promote understanding of 
a difficult subject. He made a point of relating the Special Conditions of Sale 
and the subsequent conveyances to one another.” ‘This is a generous and 
- merited tribute to the work of a colleague whose identification with Prideaus 
adds to the established prestige of a conveyancing classic which has passed 
its century of first production by over five years. Nevertheless, the immense 
burden placed upon Mr. Phillips of completing more than half of the volume 
will be readily appreciated, a burden which Mr. Phillips has sustained with 
consummate ability and conspicuous success. 

Part I of Chapter 1 is devoted to the Transitional Provisions of the 1925 
legislation which, it is submitted, will probably for many years to come still 
sometimes be necessary for the investigation of title starting before 1926 
Pages 1 to 244 constitute, according to the Prideauaz tradition, a treatise on 
conveyancing practice and the law associated therewith in relation to sale 
and exchange of property in land. It is well annotated referentially At 
p. 58 in the admirable Chapter on Contracts for Sale there is a section devoted 
to Charity Trustees. This is a model of conciseness but one will have to 
‘await the publication of Volume 8 in order to find the full treatment of this 
most complex of subjects within the ambit of Prideaur. The outstanding 
Chapter in this edition is that of Chapter 8 on Covenants—a masterly presenta- 
tion which analyses and epitomises with lucidity and meticulous care the 
“ Burden” and the “ Benefit” the “ Power to release or vary the Remedies,” 
the referential statements of the principles expounded in Renals v. Cowlishaw 
(1878) 11 Ch.D. 866, Spicer v. Martin (1888) 14 App.Cas. 12, Elliston v. 
Reacher [1908] 2 Ch. 874 and Reid v. Bickerstaff [1909] 2 Ch. 805, being 
illustrations of the treatment. 

At p. 208 in citing the four requisites of a Building Scheme as laid down 
by Parker J., as he then was, in Elliston v. Reacher (supra), it might there 
have been usefully added the fifth enumerated in Reid v. Bickerstaff (supra), 
namely, that the area to which the scheme extends must be clearly defined, a 
principle for which the latter case is the leading authority (Incidentally at that 
page the defendant has a redundant “e” to his name.) The treatment of 
positive covenants is particularly noteworthy, and here it may be observed that 
the nomenclature of these covenants varies slightly, being termed “ positive 
covenants” in the Chapter in question, but “affirmative covenants” at points 
in the notes to the Forms and Precedents—this is mentioned because in the 
Index the references are exclusively to “ Affirmative Covenants.” However, 
there is high authority for saying that “a rose by any other name smells just as 
sweet.” 

Coming to the Forms of Recitals, one notes that they have been increased 
in number, and include development in legal practice consequential upon 
. the increasing legislation relating to Town Planning, especially in respect 
of user, and the Town Planning notes and the Conditions in respect of 
them should be carefully considered. The Recitals relating to Assents and 
Vesting Assents and the notes thereon have been well presented. After 
the Forms of Parcels there are some very useful Miscellaneous Forms. The 
Notes to Conveyances on Sale under the Settled Land Act, 1925, are quite 
voluminous, and of great value in practice. 

At p. 728 it is observed that the provisions of the Law of Property Act, 
1925, s. 4 (8) in respect of-a right of re-entry in relation to Perpetual 
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Rent Charges are not clear, and accordingly it will be prudent to limit the 
time to a Royal period in regard to the perpetuity Rule and the reference 
is to His late Majesty King George V. 

The editors appear to have no faith in the view that where the Persoral 
Representatives and the Assentees are the same person no written Assent 
. is necessary and the county court judgment in Hagris v. Harris! which contains 
a full exposition in support of the view is not cited. In this behalf it is 
of interest to scrutinise the Conveyance on p. 592 which is a Conveyance 
of Freeholds to a purchaser where the vendor is devisee for his own benefit 
subject to debts and legacies and also executor. The vendor here contracts 
to sell as executor, but conveys as beneficial owner with habendum dis- 
charged from the trusts and provisions of the recited will. It must be left 
for adherents to Harris v, Harris (supra) to take up the cudgels in respect 
thereof in relation to the question as to the statics and dynamics of the legal 
estate in the vendor in question. Some clue is afforded by the fact that the 
will is brought on the title by recital and a note explains that if the devisee 
and executor are different persons, the devisee cannot now make title till 
the executor has in writing assented to the legal estate vesting in him and 
that if such an assent has been made the will does not come on the title and 
there, would be a mere recital of the “seisin” of the vendor. This is all 
common ground, but the vendor here would appear to have changed his 
status on conveyance, unless, as is probably to be assumed, while he still 
sold as executor, he took upon himself the burden of covenants for title 
with which normally an executor would not saddle himself. 

_, The attitude taken up by the editors of this volume is in line with 
those of Vol 8 of the preceding edition, where the view that Re Hodge 
[1940] Ch. 260 supports the proposition that where the personal representa- 
tives and the persons in whose favour an Assent is required are the same 
(though the capacities in which they hold may change) the Assent may still be 
implied and not be in writing is regarded as wholly unsound (Vol. 8, p. 867). 
Yet Re Hodge would seem to be the clue to the conveyance last mentioned. __ 

There is an excellent note to the Conveyance of Freeholds by the 
survivor of two joint tenants, with helpful references to current literature 
on the subject (p. 464). At p. 418 the editors note that opinions differ 
whether an Assent made to an admittedly wrong person passes the legal 
estate under the Administration of Estates Act, 1925, s. 86 (1) and (4). 

A feature of the new edition is the noting of the adaptation of many 
of the Forms to Registered Land, an important point in view of the 
increasing areas of compulsory registration of title, and the consideration 
of conveyancing under compulsory purchase. Attention has also been given 
to the conveyancing in relation to freehold flats and to stamps.? 

In contrast to many other law books, the new edition is only- ten pages 
longer than its predecessor. 

Appropriate omissions have been judiciously counterbalanced by appro- 
priate accessions. ' 

The predominant spirit of this edition is a prudent caution and adventurous 
if attractive flights are avoided. The new Prideaue will become an invaluable 
replacement in the Conveyancer’s library. Guidance throughout is the key- 
note. It is a well-produced volume, with a serviceable index as well as Table 
of Contents and full Tables of Cases and Statutes. The one criticism that 
comes to mind on surveying the book as a whole is that it would be an 
improvement in subsequent editions if the printing of the numbers of the 
notes were in thicker type and darker ink—they are not very easy to decipher on 


1 1942 L.J.N.C.C.R. 119 and discussed at length in Williams on Assents. 


4 The footnote reference to ‘Stamps in the Index should read p. 236, not 
p. 249. 
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quick reference and Conveyancers’ eyes do tend to become tired. Nevertheless, 
- the publishers are to be congratulated on this renewal of a Conveyancing 
classic The continuance of the pietas of printing the names of editors of all 
the editions perpetuates a worthy tradition. 

Bertram B. Benas. 


BULLEN & LEAKE’S PRECEDENTS OF PLEADINGS. Eleventh edition. 
Editor: L. L. LoEwE, m.a.; Consulting Editors: R. F. 
BURNAND, C.B.E., O.B.E. MIL., M.A., and I. H. JACOB, LL.B. 
[Sweet & Maxwell, Ltd. 1959. cxcix and 1,184 and (index) 
52 pp. £7 7s.] 


Tae first thing which strikes one about the new edition of this famous work 
is its vastly improved layout. The precedents are numbered; the notes 
immediately follow them and are classified according to whether they deal 
with the substantive law or particular matters of procedure; the pages have 
headings which make reference easy; and the binding is attractive. These 
changes by themselves would be suficient cause for welcoming the new edition. 
In the past Bullen & Leake has been rather indigestible and forbidding in 
appearance. 

The distinguished editors, with the assistance of a number of experts in 
particular fields, have also undertaken a thorough revision of the precedents 
themselves, pruning obsolete forms and adding new ones ag required. In this 
they have been in a large measure successful. The precedents deal with events 
which most commonly lead to modern litigation, as well as covering in modern 
style the less frequent types of action. 

In a number of respects there is stil room for improvement. Thus in 
dealing with personal injury claims the pleader is often puzzled how to deal 
with income tax and national insurance in relation to the special damage 
No precedent shows how these matters should be set out. Indeed, income tax 
is only referred to in the introductory chapters and in relation to wrongful 
dismissal, and national insurance only in relation to fatal accidents. The 
reviewer could find no reference in the index to national insurance or to the 
discussion on income tax in the introductory chapters. Again, in searching 
for a precedent for breach of warranty claiming a declaration of indemnity 
against damages payable to third parties, no reference could be found in the 
index though the point was finally tracked down in a note on p. 848. Some 
of the landlord and tenant precedents end without specifying the relief 
claimed or giving any guidance on the point. Precedents relating to patent 
actions are given, excellent in themselves, but with no warning that such 
actions are assigned to the Chancery Division, although the book purports to 
be a book of precedents for use in the Queen’s Bench Division. The note 
at the heading of the section on Statements of Claim in Libel and Slander 
actions rightly stresses the undesirability of “so-called innuendoes which 
merely repeat the obvious meaning of the words in other language.” But 
Precedent No. 418 contains prectsely such an innuendo, although a note is 
added to say that it is unnecessary. It might have been more helpful to give 
a precedent of a case where an innuendo was really necessary with an example 
of the sort of particulars required. 

Nevertheless, these criticisms relate to a small proportion of the 1,101 
precedents provided, and in general the combination of modern layout and 
modern precedents makes this edition a notable milestone in the history of 
the book. 

JoHN MONTGOMERIE. 
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ENTSCHEIDUNGEN DES BUNDESVERFASSUNGSGERICHTS. Edited by 
Members of the Court. Vol. 7. [Tibingen: J. C. B. Mohr 
(Paul Siebeck). 1958. viii and 492 pp. 84 DM.] 


e 

Tux decisions of the German Federal Constitutional Court continue to consti- 
tute a faithful mirror of the ideological, social, economic and political conditions 
in Western Germany. The present volume corftains no less than forty-six 
judgments all issued within the period of a single year. This in itself may 
be taken to be a significant fact, particularly if it is remembered that the work 
of the Federal Constitutional Court is supplemented by that of the various 
Land Constitutional Courts. One has the impression that the mere quantity of 
constitutional legal work proves that something is basically wrong: either 
the constitution of the Bund and the various Lander does not receive sufficient 
respect from the government departments, or it is too vaguely expressed or 
perhaps parliamentary control is as yet not as effective or possesses less 
moral force than it should. 

The volume opens with a judgment which throws significant light on the 
legal position in Berlin: the court held that its writ does not run in Berlin. 
-One may well speculate whether the inclusion of Berlin would not have further 
swollen the number of constitutional conflicts. The longest judgment in this 
volume deals surprisingly with a problem that—at least from a functional 
point of view—has some connection with the problem of monopolies and 
which contains a significantly large number of considerations which come near to 
those on which the Restrictive Practices Court based its decision in Re Chemists’ 
Federation Agreement (No. £) [1958] 1 W.L.R. 1192. A Bavarian law of 
1952 had provided that a pharmacist’s opening of a new shop required a 
Government licence which would only be granted if it was in the public 
interest that a new pharmacy should be opened, if the latter would be certain to 
have a sufficient amount of business and if it would not interfere with the busi- 
ness of pharmacists already in business in neighbouring places to such an extent 
that the position of the latter would be endangered. The court held that 
this law was incompatible with the principle of freedom of commerce as laid 
down in section 12 of the Basic Law. The plaintiff, a fully qualified refugee 
from the Soviet Zone, was therefore entitled to start business as a pharmacist 
without requiring a licence. The court made extensive investigations into the 
position of qualified pharmacists in other European countries and laid particular 
stress on the fact that no similar restrictions existed in Switzerland. 

The struggle around Herr Harlan, the producer of the Goebbels-inspired 
film “ Jew Suess,” too, could, of course, not fail to reach the Constitutional Court. 
Dr. Lith, a noted protagonist of German-Jewish reconcilfation had spoken 
some remarkably frank words about Herr Harlan, whereupon the district 
court of Hamburg issued an injunction forbidding Dr. Liith to repeat his 
remarks ‘The Constitutional Court was seised of this matter by way of a 
clause in its rules of procedure enabling anybody to bring immediately 
before the court and without using the ordinary remedies any matter relating 
to the infringement of constitutional rights which is of general importance. 
The Constitutional Court held that the judgment of the Hamburg court 
infringed the basic principle of freedom of speech in the exercise of which 
Dr. Lüth had made the remarks under consideration and the judgment had 
to be set aside. 

A number of decisions deal with what may well be considered to be a 
particularly clumsy attempt on the part of the opposition parties to undermine 
the authority of the Federal Government. The Federal Parliament having 
rejected a motion that the Federal Government should renounce the use of 
atomic weapons, the opposition abused its majority in a number of Lander by 
passing in a number of Land Parliaments statutes ordering Land plebiscites 
on the same question. The Constitutional Court by way of a provisional decree 
ordered that these laws should not be carried into effect pending the decision 
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on the question whether they were permissible under the Basic Law. The 
matter will, no doubt, engage the attention of the court once more when it 
will come up'for a final hearing. The attitude of the Land Socialist parties, 
which are responsible for the introduction of these statutes, goes some way 
tô show that part of the burden which the court has to carry is due to the 
lack of understanding of democratic self-discipline, even on the part of 
those who proclaim themselves as champions of democracy. The court’s 
educational tasks are extensive and numerous. Experience makes one inclined 
to think that they will not be speedily solved. 
E. J. Conn. 


FINANCIAL PROBLEMS OF THE Faminy Company. By A. R. ENGLISH, 
A.C.A. With a Foreword by Lorp Percy or BURFORD, C.B.E. 
[London: Sweet & Maxwell, Ltd. 1958. x and 164 pp. 
21s. net. | 


Tus little book is written by a chartered accountant on the staff of the 
Industrial and Commercial Finance Corporation. It explains what family 
companies should do if they want to raise capital from the I.C.F.C. and similar 
institutions and deals briefly with the legal and commercial problems which 

they will then meet and suggests how they can best be solved. It should 
~- prove useful to those for whom it is intended and they, presumably, are 
unlikely to boggle at a price which certainly seems high. Much of the informa- 
tion and guidance that it gives cannot readily be found elsewhere. 

It is written clearly but in a style which invites pruning and is at times 
involved and pompous (“If that is the opinion of such an august authority, 
it would be presumptuous to endeavour more than to indicate the dangers of 
that section; but here let it be said that the Estate Duty Office rarely ever 
invokes this section unless there is a blatant case of duty avoidance ”—p. 134). 
In Chapter 6, dealing with Ordinary Shares, one might have expected some 
reference to the views of the institutional investors on non-voting A Shares. 
In the final paragraph on p. 146 there is a somewhat loose use of the expression 
“ par.” ; 

However, the author knows his stuf and he has rendered a useful service 
in passing it on. As Lord Piercy says in a felicitous Foreword “much wisdom 
is to be found thoughout the work—the fruit, as Bagehot would have said, of 
an experiencing mind.” 


L. C. B. G. 


Tue TAXATION OF GIFTS AND SETTLEMENTS: Including Pension 
Provisions by Stamp Duty, Estate Duty, Income Tax and 
Surtax. By G. S. A. WHEATCROFT, J.P., M.A. (Oxon.), assisted 
by MıcmarL FraNKs, M.a.(Oxon.). Third ed. [London: Sir 
Isaac Pitman & Sons, Ltd. 1958. 249 pp. £2 12s.] 


Surety there can be no branch of the law of England or Scotland today which 
does not require, for its practical application, some knowledge of taxation. This 
does not mean that every lawyer must be an expert in tax; but that he must 
have a sufficient grasp of the subject to be able to perceive a point of tax 
law which would otherwise escape his attention. And since the branch of the 
law which is most closely connected with tax is probably that which has 
to do with gifts and settlements, the taxation of gifts and settlements is a 
subject of which no lawyer who deals with trusts of any sort can afford to 
be ignorant. 

The Taxation of Gifts and Settlements is divided into two parts of roughly 
equal length. The first part contains a short statement of the law relating 
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to stamp duty, estate duty, income tax and surtax. The reader who comes 
to the subject for the first time would probably find this as good an intro- 
duction to the law as can be found anywhere, as although it is written with 
an eye on gifts and settlements, it manages to cover the whole subject in a 
manner both accurate and readable. The second part deals with the impact 
of tax law on gifts and settlements. The use of the terms “ gifts and settle- 
ments” is a little misleading, since the book elso deals with seven year 
covenants, insurance policies and retirement pensions: its scope is in fact 
rather wider than its title suggests. Taking the two parts together, it is safe 
to assert that there is to be found in this book every point of revenue law 
which a practitioner ought to bear in mind when he advises on a gift or 
settlement: and it is all set out ‘concisely, without superfluous verbiage. 

The book is thus one to be recommended. Over four years have passed since 
the second edition was published, and the extensive changes in the law which 
have occurred during that time make it essential for the practitioner, if he is 
to use the book at all, to use the new edition. And for the ‘practitioner who 
has anything to do with gifts, wills, trusts or settlements, and whether he 
thinks he knows about tax or not, this book is indispensable. 

: D. C. Porren. 


Purcmase Tax. By A. T. GRIEVE, M.A., LL.B. (Cantab.), Solicitor of 
the Supreme Court. [London: Sweet & Maxwell, Ltd. 
1958. 208 pp. 25s. net.] 


In sixty-four pages this book explains the whole law of purchase tax: the 
Appendices give the relevant statutes and a number of official notices including 
the General Guide to Purchase Tax Procedure. It thus provides a complete 
survey of the tax, and should be useful as a reference book. In addition, it 
provides a pleasantly compact explanation for the person who wishes, for 
whatever reason, to acquire a knowledge of the tax rapidly. It should perhaps 
be noticed that the reader will also require a copy of the First Schedule to 
the Finance Act, 1958, which contains the new rates which came into effect 
on April 16, 1958, and a copy of Notice No. 78, the Schedule of Goods Charged 
with Purchase Tax, if’ he intends to apply his knowledge in practice. If he 
objects that this means the book is not complete in itself, the answer is that the 
Schedule and the Notice are both fairly long, and can be obtained from the - 
Stationery Office: to have included them would have made the book too long. 

The legal profession rarely deal with purchase tax, but any practitioner 
who finds himself obliged to do so should join those who will surely find this 
book of constant usefulness, the manufacturers, retailers, importers and others, 
who are obliged to pay the tax irrespective of their profits. The subject is 
not exactly interesting to those not concerned in paying or collecting the tax: 
but occasionally it gives the imagination something to do: to wonder, for 
example, how the Commissioners of Customs and Excise came to fix the 
dimensions which differentiate a “lady’s front or modesty vest” from a 
“ blousette.” 

D. C. P. 


Tae ELEMENTS or Drarrinc. By E. L. Presse, A Solicitor of the 
Supreme Court of Victoria, and J. Gucurisr SMITA, LL.D., A 
Solicitor of the Supreme Court. Second edition. [London : 
Stevens & Sons, Ltd. 1958. xv and 115 and (Index) 4 pp. 
12s. 6d. net. | 


Tx1s small book first appeared in this country in 1950. Its popularity is 
shown by the fact that between then and the present edition a reprint was 
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needed and was exhausted. In its revised form that popularity should continue. 
. The present edition is slightly larger than the old. New references have 
been added, and the first chapter, in particular, has been expanded, but the 
ggneral character remains. One merit of the book is the considerable use 
made of the work of older masters of draftsmanship, such as Lord Thring. 
That remark is not intended to be derogatory of the work of the authors, 
but often the works to which they refer are hard to find nowadays, and a 
service is done in making essential parts readily available. The authors’ own 
part is well done. Although the title to the book is a challenge to the reader 
to find ambiguities in the text, it is hard to find occasions when one would 
quarrel with either the advice or the method of expressing it; in the next 
edition, though, the references to Scottish cases should be made to conform 
to Scottish conventions. The book remains a valuable and readable guide 
to accurate expression, and every law apprentice ought to be able to afford, 
what is today, ıts modest price; reading the book will repay him. 


J. D. B. MICHELL. 


THE Law anD Practice or Mrerwes. Fourth edition. By FRANK 
SHACKLETON, F.C.1.8. [London: Sweet & Maxwell, Ltd. 1958. 
xxiv and 280 and (Appendices) 8 and (Index) 8 pp. 80s. net.] 


Twenty-Four years have passed since Shackleton on Meetings made its first 
appearance. It was well received then, it has earned a high place in the mean- 
while and this fourth edition retains the same high standard. 

There have been few changes in the law of meetings since the last edition, 
but the opportunity has been taken to incorporate recent decisions, to refer to 
the Defamation Act, 1952, and to effect such minor re-arrangements of the 
text as experience has suggested. This book continues to be one which may 
safely be commended to anyone concerned with the proper conduct of a meeting. 


ALLISTER LONSDALE. 


YEARBOOK oN Human Ricuts For 1955. United Nations. [New 
York: United Nations; London: H.M.S.O. 1958. xvi and 
481 pp. 82s. net. | 


Tax tenth volume of the Yearbook on Human Rights, which has been compiled 
on the basis of the Universal Declaration of Human Rights, contains reports 
on the situation in seventy-eight States, including Liechtenstein—industrial 
and building workers are to receive in future, regardless of nationality, a 
holiday allowance of four per cent. of their wages, payable by way of voucher; 
Monaco—the Principality acceded to the Convention on Safety of Life at 
Sea and ratified the Universal Copyright Convention, and also introduced 
legislation for the protection of patents, copyright and trade marks, and for 
‘the arbitration of industrial disputes; San Marino—for the establishment of 
a compulsory system of social security; and Saudi Arabia—“ Islamic law, 
derived from the Koran, is a safeguard for all human rights. The law of 
Saudi Arabia emanates from Islamic jurisprudence, insofar as all personal 
civil relations in the community are concerned. Islamic Jaw is so flexible that it 
does guarantee, in the kingdom, human rights in conformity with the 
United Nations Universal Declaration of Human Rights.” On this there is 
an editomal note: “Information received from the Government of Saudi 
Arabia.” If Mr. Greenidge’s recent book on Slavery is to be believed, the 
Government of Saudi Arabia is apparently unaware that slavery is forbidden 
by the Declaration. 
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From the point of view of English readers the most interesting entry is 
that from the United Kingdom Delegation to the United Nations. As regards 
legislation, this mentions that the Children and Young Persons (Harmful 
Publications) Act, 1955, “prohibits the dissemination of certain kinds of 
pictorial publications harmful to children and young persons,” while the Alie’ 
Employment Act, 1955, “allows aliens in certain circumstances to be employed 
in civil service under the Crown.” Apart from this mention of the two statutes, 
there is a twenty-four-line summary of Watt v. Kesteven County Council 
[1955] 1 All E.R. 478, Of the more important decision, from the point of view 
of the protection of human rights, in Ez p. Kolozynski [1955] 1 Q.B. 540, the 
delegation saw fit to state merely that this “was a decision of the divisional 
court on a question of the interpretation of the provision of section 3 (1) of the 
Extradition Act, 1870, which prohibits the surrender of a fugitive criminal 
if the offence is of a political character, or if the requisition for surrender 
has been made with a view to his trial or punishment for an offence of a 
political character.” The fundamental point of the decision, which redefined 
the concept of a political offender, moving from the nature of the offence as 
laid down in Re Castiont [1891] 1 QB. 149, to the nature of the offender, is 
not even hinted at. 

The entire entry on the United Kingdom takes less than half a page. It 
is submitted than an entry of this character tells the reader little or nothing 
of the situation in Great Britain. Further it does the country an injustice. 
Those responsible for its compilation would do well to study the ten-page entry 
from the United States. This is divided into an Introduction; Human rights 
in general—Human Rights Day (in the United Kingdom the tenth anniversary 
of the Declaration on December 10 was almost completely ignored both by the 
Government and the B.B.C.); Civil and political rights—life, liberty and 
security of person, equal protection of the law, freedom of speech and the 
press, freedom of religion, freedom of travel, fair trial and government by 
the will of the people; Economic, social and cultural matters—work and 
remuneration, social security, housing, vocational rehabilitation, health, 
education, and benefits of scientific advancement. It is true that the federal 
character of the United States and the struggle against ractal prejudice give 
greater scope for developments where human rights are concerned. Neverthe- 
less, sufficient happens in this field annually in the United Kingdom to allow 
of a report on somewhat similar lines, 

In addition to the information furnished by States about their municipal 
developments, there are reports on the position in trust and non-self-governing 
territories, although there is nothing from the United States on her strategic 
trust territory in the Pacific. A further section is devoted to international 
instruments, while the final part of the volume deals with the United Nations 
and human rights, including a summary of the comments of the World Court 
on nationality and naturalisation in the Vottebohm case. 

Even though it might be considered as wishing for the moon, one cannot 
help expressing the desire that the Human Rights Division of the Secretariat 
would compile its own reports on what has happened in individual States. 
It is as important to know when human rights are denied as when they are 
respected. 

L. C. Green, 


INTERNATIONAL Tax AGREEMENTS. Vol. VII. United Nations Depart- 
ment of Economic and Social Affairs. [New York: United 
Nations; London: H.M.S.O. 1958. x and 884 pp. 18s. net.] 


Vorume WII of the International Tax Agreements published by the United 
Nations is the last of the present series, which commenced in 1948, to be 
published in the present form. Volume VIII will be a tabulated World Guide 


CG 
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to International Tav Agreements dealing with the agreements that have been 
entered into until June 1, 1955. Volume IX will institute a new method of 
publishing these agreements. It will be a ring binder containing new texts 
with quarterly supplements, while Volume X will provide the same service for 
tħe Guide, although in this case supplements will be published annually. By 
publishing International Tax Agreements as a current series in future, the 
United Nations will preventea recurrence of the situation whereby the latest 
document included in Volume VII and published in 1958 was signed in 
July, 1957, while it may be possible in future to know the state of ratifications 
at any particular date. 

The present volume contains thirty-eight agreements on income and 
property taxes, of which one is between the Isle of Man and the United Kingdom 
and another between Guernsey and Jersey—which may be considered inter- 
national agreements only by an extensive interpretation of the term. There 
is one agreement dated 1956 on the taxation of income from movable capital 
‘which may have to be revised at an early date for it has been entered into by 
France and the Government-General of French West Africa. As regards the 
taxation of income from non-residents there are three letters between the 
Canton of St. Gall (Switzerland) and Liechtenstein, dated 1926, confirming 
that frontier workers are immune from tax, There is one agreement on the 
taxation of income from air transport enterprises and nine, to no less than 
four of which Israel is a party, on the taxation of income from maritime and 
air transport enterprises. 

There are two bilateral and three multilateral agreements on the taxation of 
motor-vehicle traffic. The latter deal with private vehicles in international 
traffic, international goods transport and international passenger transport, 
and were all signed at Geneva in 1956. 

This volume of International Tan Agreements includes ten agreements on 
death duties and gift taxes contracted between 1954 and 1967, including that 
of 1956 between the United Kingdom and India and of 1957 between the 
United Kingdom and Pakistan. According to these “India” means “all 
the States and territories comprised in the Union of India” and “ Pakistan ” 
means “the Provinces of Pakistan and the Capital of the Federation.” Neither 
indicates what happens with regard to death dutieg on property in Kashmir, 
nor whether both Republics are equally entitled to claim with regard to 
Junagadh. 

The remaining five agreements concern reciprocal administrative assistance 
(2) and sales, transfer and turnover taxes (8). 

It is of interest to note that the present volume contains only three agree- 
ments concerning countries of Eastern Europe. Hungary is a party to all 
three, each of which relates to income and property taxes. Two are pre-war, 
- while the third was entered into in 1948 with Roumania, perhaps one of the last 
agreements concerning income tax and death duties to be entered into by 
a Communist State. 

L. C. GREEN. 


TASMANIAN Universiry Law Review. Vol. 1, No. 1. July 1958. 


JOURNAL OF THE INDIAN Law Institute. Vol. 1, No. 1. October 
1958. 


We extend a hearty welcome to these new periodicals, the appearance of which 
at a short interval made 1958 a remarkable year in the legal history of the 
Commonwealth, for both are of outstanding quality, which their respective 
editors will not find it easy to maintain. 

The small go-ahead Law School at Hobart under its chief of the Law 
Department and General Editor of this Revisw, Professor R. W. Baker, 
has relied mainly upon outside assistance for the articles in its first number. 
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The wisdom and urbanity of Sir Garfield Barwick, whom one is glad to con- 
gratulate on promotion since this number appeared, provides the keynote to 
his “ Courts, Lawyers, and the Attainment of Justice.” His shrewd, practical 
commentary on the difficulties which are interfering with the smooth administra- 
tion of justice in Australia, so similar to those being experienced here, will be 
of interest to common lawyers everywhere. 

The most scholarly article in this number if “Thomas Hobbes and the 
Common Law” by Miss Enid Campbell, a young Tasmanian lawyer at present 
working in the-U:S.A. Holdsworth long ago drew attention to? Hobbes’ 
trenchant criticisms of the common law as administered in his day—and it was. 
one of its “strongest” periods. It is good to have this detailed and well- 
documented exposition of Hobbes’ views. 

Two substantial articles on South East Asian problems, the “ Emergence 
of a New Federation in Malaya” by Professor Zelman Cowen and “Human 
Rights and the Criminal Law in South East Asia” by Professor Norval 
Morris, underline the new-found community of interest between Australia and 
that area of the world. Students of constitutional law will benefit from the 
wide perspective which Professor Cowen brings to his work, while all progres- 
sive and liberty-loving lawyers will be encouraged by the sympathetic and 
go-ahead outlook which marked the discussions at the first United Nations 
regional conference on the protection of human rights in criminal law, which was 
held at Manila in February, 1958. 

In a “Plea for Restitution” Mr. R. P. Roulston, a member of the Editorial 
Committee of the Review, brings together and summarises much of the material 
which has been appearing on unjust enrichment during the past géneration 
and makes an eloquent plea for accepting Restitution as a main category of 
the common law. In a survey of the law relating to sexual offences, perforce 
somewhat superficial owing to its shortness, the Solicitor-General of Tasmania, 
Mr. D. M. Chambers, a.c., devotes much of his space to interesting and 
promising new types of treatment for this type of offender introduced there 
as recently as 1956. In such cases, on the application of the prosecution, 
the court may make either a segregation order or a treatment order. The 
segregation order is of particular interest because without being a sentence 
of imprisonment it enables the offender’s liberty of movement to be substantially 
restricted, and while it can in the first place only be made for a period of 
twelve months it can apparently be extended in proper cases. This as Mr. 
Chambers points out offends against English prejudices in respect of indeter- 
minate sentencing. However, this does not seem to me to be an essential 
element in the treatment which is concerned with control falling short of 
imprisonment, a method which I have long felt should be introduced in 
England if we are ever to make real headway in the Herculean task of 
preventing deliquency. 

It is interesting to note in this number a certain orientation towards the 
U.S A. on the part of the Tasmanian Law School: thus the Editors turn to 
a distinguished American judge, Justice Frankfurter, for a foreword. On 
the other hand most of the Case Notes and many of the Book Reviews deal 
with English cases and books. This duality of influence cannot but be of 
value. 

The Indian Law Institute is a recent foundation, and it speaks volumes for 
the importance attached by the highest authorities in that country to 
scientific study of the law that the opening ceremony held at Parliament House, 
New Delhi, in December, 1957, was attended by the President of the 
Republic, who is its Patron in Chief, by the Vice-President and the Prime 
Minister, who are its Patrons, and by the Chief Justice of India, who is its 
President. On this occasion most of these gentlemen made speeches which are 
reproduced in this first number of the Institute’s Journal, and which, if one 
may be permitted to say so, are models of their kind. 

After the inaugural ceremony the Institute proceeded immediately to hold 
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a Seminar on Administrative Law, which was organised with the help of two 
eminent American lawyers, Professors Ebb and Clark Byse, and received the 
financial support of the Ford Foundation. It is understandable that the 
Indians, who have adopted a federal constitution, should fee] that they have 
much to learn from American experience. Yet it is clear enough from the 
articles contributed to this number that the prevalling authorities, apart from 
their own growing and valuaBle case law, are still British. One noteworthy point 
is that having looked with interest and perhaps with hope at the French 
administrative law arrangements the Indians have definitely concluded that 
the common law suits their requirements better. 

It was a useful, 1f perhaps a bold, decision to devote the first number of 
the Institute’s Journal to the publication of the texts contributed to the 
Seminar on Administrative Law to which I have just referred. A number of 
exceptionally gifted lawyers, many of them holding high judicial office in 
India, had taken part in the discussions, and it was important that their 
contributions should be made available to a far wider audience than the 
Seminar to whom they were addressed. 

While a few of these addresses are concerned with the peculiar problems 
of India herself, for the most part they deal with the wide general matters 
which are so vital to us all. It is naturally not possible here to comment 
upon all these articles, but a few of the titles together with the names of the 
contributors will be sufficient to indicate their interest and importance. Thus 
we have the “Rule of Law and a Planned Society” by S. V. Ramaswanii, 
Chief Justice of the Patna High Court; “ Administrative Law—Essential 
Elements” by P. B. Mukharji, Judge of the High Court, Calcutta; “ Judicial 
Review of Administrative Proceedings” by Shri M. C. Setalvad, Attorney- 
General of India; and “ Control of the Legislative Powers of Administration ” 
by Shri N. C. Chatterjee, Senior Advocate of the Supreme Court of India. 

In his persuasive foreword, Chief Justice Shri S. R. Das, President of the 
Institute, makes it clear that this Journal will be devoted principally to 
“transmission of the research activities of the Institute,” and these will be 
largely concerned with the legal aspects of the social life of a community 
which has dedicated itself to achieving the Welfare State. Dr. K. M. Munshi, 
Chairman of the Executive Committee of the Institute and also of the Editorial 
Board, expands this interestingly in an editorial foreword. He also contri- 
butes a valuable report of the Seminar on research topics in which he analyses 
the results which emerged from the Seminar. 


G. 


THe Lecar Historian. No. 1, 1958. [Published annually for the 


American Society for Legal History by the Bobbs-Merrill Co. 
Inc. 1958.] 


Reapers will welcome the appearance of this little book which recounts the 
foundation of the American Society for Legal History in December, 1956, and 
constitutes in the main that Society’s annual account of its activities, the 
principal one being the American Journal of Legal History which began to 
appear in February, 1957; “the quarterly subscription rate of the Journal is 
$7.50, but members of the Society receive it without charge ”—an unhappy 
phrase, which wrongly suggests that the Journal costs thirty dollars a year. For 
“ quarterly ” we should most probably read “annual.” This brochure contains 
a statement of aims, “ an alphabetical list with biographical matter ” concerning 
the members, a bibliography of members’ publications (which duplicates, it ~ 
seems, material which is already contained a few pages earlier in the 
alphabetical list), a “registry of projects in legal history” and a selection 
from the Hampton L. Carson Collection of letters of justices of the United 
_ States Supreme Court. 
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The president and the secretary of the Society, and the editor of the 
Journal, can be reached at the Temple University School of Law, 1715 North 
Broad Street, Philadelphia 22, Pa. 

LET Pg 


Prwcrres or Sours Arrican Companye Law. By the late E. 
Emmett and T. B. Bartow. Fourth edition by T. B. Bartow, 
B.A.(8.4.), LL.B. (Cape Town), LL.D. (Stellenbosch), Advocate 
of the Supreme Court of South Africa, and M. D. EMMETT, B.A., 
LL.B. (Cape Town), Attorney of the Supreme Court of South 
Africa. [South Africa: Cape Town and Johannesburg: Juta & 
Co., Ltd. London Agents: Sweet & Maxwell, Ltd. 1957. xxx 
and 864 pp. 64s. 6d. net.] 


Tais is the fourth edition of a well-known and succinct work on Company 
Law, much used by students and often consulted by practitioners. It is good 
to see a younger Emmett maintaining the high standard set by the late 
Professor Emmett. The present edition contains two new or resuscitated 
chapters, one on the criminal liability of a company, its directors and 
servants, the other on criminal offences under the Companies Act generally. 
These chapters are particularly interesting. The liability placed by section 
881 of the Criminal Procedure Act on a company for the acts and omissions 
of its directors and servants performed in the exercise of their powers or 
the performance of their duties as servants is very wide. It is not limited 
to crimes of strict liability or to highly placed servants: and even if the 
director or servant is not acting in the performance of his duties, the company 
is criminally liable if he was endeavouring to further the interests of the 
corporate body. It can only be justified as a measure to prevent the 
members of a corporation from being unjustly enriched through the activities 
of its directors or servants: and perhaps the criminal law is the best or only 
means of securing this end. 

Emmett and Barlow, like Charlesworth in English law, is outstanding as 
a short but never superficial account of the subject. 

A. M. Honoré 


Best Murper Cases. Edited by Donn RusseLL. [London: Faber 
and Faber. 1958. 272 pp. 18s. net.] 


Amone my earliest undergraduate reminiscences of the criminal law is a sort 
of quip about “irresistible” or “uncontrollable” impulse which has found 
its place in dozens of textbooks. The criminal, so we were told on the authority 
of some judge whose name escapes me, would certainly resist the impulse if 
a policeman were at his elbow. 

I never cared for this facile generalisation, but I owe to Mr. Donn Russell 
my first acquaintance with a case that proves it downright wrong. One of the 
stories in his admirable anthology Best Murder Cases concerns the shooting by a 
policeman of a man with another policeman standing beside him, and the success 
of a brilliant American trial lawyer, Samuel S. Leibowitz, in saving him from 
a death sentence by the plea of uncontrollable Impulse, less than twenty years 
ago. This is my favourite among the thirteen cases collected in this volume 
from various countries and periods, but it is run close by Raymond Postgate’s 
account of Charles Peace who led a Jekyll-and-Hyde existence for almost two 
years in the 1870s and, incidentally, confessed to a murder for which a poor 
Irishman had been sentenced to death in an English court and nearly sent to 
the gallows. 

Best Murder Cases contains examples of the most spectacular performances 
in the criminal courts of Marshall Hall, Lord Birkenhead, Sir Patrick Hastings, 
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and some of the most- popular writers on the subject like Edgar Lustgarten, 
Quentin Reynolds, and Richard Roviere. It is a pity that the editor himself, 
who is so good a judge of the well-told murder case, should have indulged in 
“fine writing” in his introductory remarks to what he calls with affectation 
“the good tellings in English of murder trials.” 

H. A. HAMMELMANN. 


Books and Publications Received 


REPORTS OF RESTRICTIVE Practices Cases. Editor: R. P. CoL- 
vaux. Vol. I, Part 1, October, 1958; Part 2, November, 
1958. [The Incorporated Council of Law Reporting for 
England and Wales, London. Subscription £8 8s. Od. a 


volume. | 


A Lees BIBLIOGRAPHY oF THE British COMMONWEALTH OF 
Nations. Vol. 6. Australia, New Zealand and their Depen- 
dencies. Second edition. [London: Sweet & Maxwell, Ltd. 
1958. vii and 147 pp. 80s.] 


Crvi Liserties Docket. Vol. IM, Nos. 8 and 4, April and July, 
1958. [National Lawyers’ Guild, 154 Nassau St., New York 
City 88, N.Y. Ann. subscription $7.50. | 


INTERNATIONAL POLITICAL SCŒNCE ApstTracts. Vol. VIII, Nos. 2 
and 8, 1958. [Basil Blackwell, Oxford. Ann. subscription 
42s. | 


GEGENOPFER UND OPFERVERWEHRUNG. Strukturen des Schuldrechts 
auf der Grundlage des anglo-amerikanischen ‘‘ check-and- 
balance ’*’-Systems. By Dr. Water G. Becker. [Franz 
Vahlen G.m.b.H. Berlin. 1958. 516 pp. DM. 45.] 


THE Morau Decision. RIGHT AND WRONG IN THE LIGHT OF 
AMERICAN Law. By Epmonp Cann. (First published in 1955 
by the Indiana University Press.) [London: Stevens & Sons, 
Ltd. 1959. ix and 816 pp. 28s.] 


MELBOURNE UNIversiry Law Review. Formerly Res JUDICATAE. 
Vol. I, Nos. 1—4 (July, 1957-November, 1958). [Distributors: 
The Law Book Co. of Australasia Pty. Ltd.] 


Hanson’s Dears Duties. Tenth edition. Third Cumulative Sup- 
plement to January 1, 1959. By H. E. Sıra, assisted by 
P. H. FLETCHER. [London: Sweet & Maxwell, Ltd. 1959. xi 
and 140 pp. £1 1s. post paid. | 


GUIDE To Law REPORTS AND STATUTES. Third edition. [London: 
Sweet & Maxwell, Ltd. Edinburgh: W. Green & Son, Ltd. 
1959. 117 pp. 21s.] 


CONTEMPT oF Count. A Report BY Justice. [London: Stevens 
& Sons, Ltd. 1959. v and 42 pp. 5s. net.] 
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Laws AND REGULATIONS ON THE REGIME OF THE Hiem Sras. (Vols. 
1 and 2) and Laws CONCERNING THE NATIONALITY OF SHIPS. 
[United Nations: New York. 1959. xxi and 184 pp. 9s.] 


Tuer [RIs ELECTION SYSTEM. WHAT IT IS AND HOW IT WORKS. By 
J. F. S. Ross. [London: The Pal Mall Press, Ltd. 1959. x 
and 85 pp. 8s. 6d.] 


RICHTER, STAAT UND GESELLSCHAFT IN ENGLAND. By E. J. Coun. 
Juristische Studiengesellschaft, Karlsruhe. Schriftenreihe Heft 
87/88. [C. F. Miller. Karlsruhe. 1958. 52 pp. DM. 8,60.] 


ENCYCLOPAEDIA OF PLANNING, COMPULSORY PURCHASE AND COMPEN- 
SATION. Vol. 1, Revision 88, November 21, 1958. Vol. 2, 
Revision 88, November 21, 1958. Vol. 1, Revision 84, Vol. 2, 
Revision 84, February 2, 1959. 


GREEN’S DEATH DUTIES. Supplement to fourth edition. By D. J. 
Lawpay and E. J. Mann. [London: Butterworth & Co. (Pub-'` 


lishers), Ltd. 1958. 7s. 6d., postage 6d.] 


CURRENT Law YEAR Book, 1958. With Cumulative Index to All the 
Law for 1947-1958. [London: Sweet & Maxwell, Ltd. Current 
Law Citator, 1947-1958. Two volumes. £4 10s. net.] 


THE CONSTITUTION AND PowERS OF PARISH COUNCILS AND PARISH 
MeeTINeGs. By CHARLES ARNOLD-Baker. With a Preface by 
the Rr. Hon. Henry Brooxe. Second edition. [The National 
Association of Parish Councils, 26, Bedford Square, London, 
W.C.1. 1959. viii and 40 pp. 2s.] 


MEMORANDA OF EVIDENCE SUBMITTED TO THE SELECT COMMITTEE OF 
THE House or Commons ON OBSCENE PUBLICATIONS BY THE. 
Procressive Leacur. [Alec Craig, The Society of Labour 
Lawyers. The Progressive League, 20, Buckingham Street, 
W.C.1. 1958. 12 pp. 2s.] 


CLERK & LINDSELL on Torts. Fifth Cumulative Supplement to the 
Eleventh edition. (To September 1, 1959.) By F. Maurice 
Drake, M.A. [London: Sweet & Maxwell, Ltd. 7s. 6d.] 


CHARLESWORTH ON NEGLIGENCE. Third Cumulative Supplement to 
the Third edition. (To September 1, 1959.) By R. A. Percy, 
M.A. [London: Sweet & Maxwell, Lid. 7s. 6d.] 


Currry on Contracts. Fifth Cumulative Supplement to Vols. 1 
and 2 of the Twenty-first edition. (To September 1, 1959.) By 
F. ay DRAKE, M.A. [London: Sweet & Maxwell, Ltd. 
7s. 6d. l 
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THE RATIO OF THE RATIO DECIDENDI 


I. Stare Decisis AND THE PROCESS oF CHANGE 


Poor, indeed, must be the common lawyer who has not paused to 
ask, with Lord Wright, how the ‘‘ perpetual process of change ”’ 
in the body of common law “can be reconciled with the principle 
of authority and the rule of stare decisis??? Beneath the dry and 
niggling distinctions, the flat frustrating contradictions, behind the 
bold dynamic precept suddenly emasculated or the mouldering 
precedent revivified by a new constellation of facts, behind the 
wavering alternations of judicial caution and judicial valour, 
coyness and courage, the lawyer of imaginative intelligence must be 
conscious of the elements of a perennial mystery. He is challenged 
to ask what magic at the heart of the system of stare dectsis can 
transform a symbol of immobility into a vehicle of changer And 
the challenge confronts him in the dimension both of space and time. 
In the dimension of space the English common law continues to 
spread, independently of the powers of political sovereignty, over 
substantial parts of the globe, and, even amidst the uncertainties 
of our age, its place as a major legal heritage of all mankind seems 
assured. In the dimension of time this corpus jurts already 
approaches its second millennium of traceable history as a living 
system of law. 

It remains a common assumption among most, of us, even today, 
that the present common law is somehow still one with that common 
law whose origins we trace back into the early centuries of the 
modern world. We think of it as a single system of law, somehow 
linked into unity throughout time. And it is perhaps in this 
assumed link that we should look for the deepest seat of mystery. 
Formerly, and sometimes even today, we have tended to take for 
- granted that the link is in whole or in part that of logical derivation. 
Certain fundamental principles were always there: for new problems 
we have had to draw out what was already implied in these 
fundamental principles. To decide the instant case, we have to 
make a specific application of these fundamental principles; and by 
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the same token the rule now newly applied is deemed, in posse 
if not in esse, to be a rule of the same common law and coeval with it. 
We assume (though there may also be other reasons for this) that 
judicially developed norms applied in a particular case have always 
been the law. This rule, at the least, symbolises the common 
assumption (spoken or tacit) that all present and future develop- 
ments in common law principles are somehow already implicit in the 
common law existing hitherto. 

The intelligent citizen, and certainly the intelligent lawyer, 
must at some stage formulate a position on some aspects of these 
matters. How is it possible that, over large segments of human 
relations, a single body of common Jaw has maintained its position 
as a means of sound ordering in a mid-twentieth-century world 
of approaching automation, of ever more rapid movement, and 
massing of urban populations, as it formerly did in the vastly 
different conditions of ancient agricultural, pastoral and petty 
industrial society? By what magic could the common law have 
developed out its own inner resources from its former to its present 
scope and functions? What can be the link which allows us to 
think of these vastly differing modes of adjustment as but phases 
of a single system of law? What can be the secret, of the remarkable 
capacity for growth and adaptation which has allowed a body of 
principles and its assumed implications to perform at such a 
tolerable level of efficiency both in primitive, petty feudal, rural and 
in great modern urban civilisations? These may seem rather general 
and even melodramatic questions to ask in a prologue to a technical 
inquiry about the ratio decidendi of a case. But they are essential 
to be asked if we are to understand the full import of the technical 
questions, against the vast exciting framework of which they are 
& part. 

The doctrine of stare decisis, in addition to whatever it may 
enjoin upon the intellect, certainly evokes an atmosphere and a 
mood to abide by ancient decisions, to follow the old ways, and 
conform to existing precedents. It suggests a condition of rest, 
even of stasis, a system of law whose content is more or less settled, 
the past content by past decisions, and the present and future content 
because they too are controlled by those past decisions. It implies 
the stability of the legal system along the stream of time, that 
despite all the vast social, economic and technological changes of 
the last eight or nine hundred years, society remains nevertheless 
in some meaningful sense under the governance of the same system of 
law. 

Nor is the drama of these questions exhausted even then. For 
with this same inner mystery of the common law there are probably 
also entangled some subsidiary mysteries of ‘f the rule of law ” as 
this notion has arisen in the common law world, and offers itself 
for adoption elsewhere. As a political concept “ the rule of law ” 
has, as at least one main strand, the minimisation if not the exclusion 
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of human arbitrariness from the processes of law and government. 
And if we are to take seriously the atmosphere and mood which 
surround the notion of stare decisis, if past decisions yielded 
precepts of ready-to-be-known content, if present and future 
decisions were already implicit in past ones, then indeed human 
arbitrariness would be ‘at a minimum. The assumed emergence 
of new decisions from those of the past would depend only on 
correct judicial reasoning and not on judicial choice and will. And 
the notion of stare decisis would thus run into the notion of ** the rule 
of law,” as in Bracton’s famous subjection of the King not to man 
but to God and the law. If we could wholly accept the idea that 
present and future decisions are determinable and determined on 
the basis of stare decisis then indeed we would finally have attained 
the dream of being under a government of laws and not of men. 


Tl. Tue Ratio Decidendi as THE LINK BETWEEN GENERATIONS 


In a system of law which lives by stare decisis the precise identifica- 
tion and delimitation of the decisum is the deepest secret of juristic 
life. Whatever the other meanings of the ratto decidendt of a case 
they must include whatever is meant by that identified and 
delimited decisum to which stare decisis requires us to adhere. 
But its historical meaning is no less vivid. In the stream of time 
in which the common law is assumed to unfold from its own pre- 
existing resources to govern a changeful society, the ratio decidendi 
would be the indispensable organic link between generations both of 
men and of emerging legal precepts. It would be this ratio which, 
as it were, legitimises new precepts as being indeed the offspring of 
those patriarchal fundamental principles of the common law which 
unify it by their pristine origins. 

If stare decisis seems to import a mood of resting on the old 
ways, of stability and even stasis in the legal materials, then 
history compels us to observe that this apparent mood overlays a 
process of constant and often dynamic change. And if such contra- 
dictions are to be understood, it must be in the nature of the ratio 
decidendi that we must seek some main clues. For it is the use 
of this notion through which new decisions can be made in the 
comfort and respectability of a proper social relation, and in a manner 
legitimising the fruits of decision. Here, if anywhere, is the 
operating concept allowing courts which base themselves on stare 
decisis to do their day-to-day job of deciding new cases sensibly, 
even while purporting to adhere to the older rules. 

No one, therefore, need apologise for adding an article on this 
subject to those of Professors Goodhart and Montrose, and Mr. 
Simpson. And, by the same token, the subject is far too grave 


1 See recently J. L. Montrose, ‘' Ratio Decidendi and the House of Lords ” 
(1957) 20 M.U.R. 124-180; A. W. B. Simpson, “ The Ratio Deoidendt of a 
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and momentous to justify neglect of such developments of thought 
in this area as the last two or three decades have produced. It is 
naturally gratifying that each of the contributors has felt it neces- 
sary to argue that, on some point or other, this writer’s position 
as to the ratio decidendi supported, or was not inconsistent with, 
his own. This present article, however, if not designed to defend 
or even explain the present writer’s position, The design is rather 
to see if there can be found, from the present vantage point of 
debate, any basic distinctions to help in the more fruitful explora- 
tion of this holy of holies of the world of stare decisis. It will be 
all the better if any such distinction helps to resolve some of the 
cross-purposes figuring in the debate hitherto; but that, in the 
present design, would be but collateral to the main purpose. 


OI. Tue Term “ Ratio Decidendi’’?: DISTINCION BETWEEN 
DESCRIPTIVE AND PRESCRIPTIVE SENSES 


Should we not, in the first place, try scrupulously to respect the 
distinction between that use of the term ratio decidendi which 
describes the process of reasoning by which decision was reached 
(the ‘* descriptive ” ratio decidendt), and that which identifies and 
delimits the reasoning which a later court is bound to follow (the 
“< prescriptive ” or ‘* binding ” ratio decidendt) ? 

Descriptively the phrase imports merely an explanation of the 
court’s reasoning to its conclusion, based on sociological, historical 
and even psychological inquiry. The finding from such an inquiry 
is true or untrue as a matter of fact; it could not be refuted merely 
by showing that logically the same decision could have been reached 
by different reasoning, or by showing that as a matter of law the 
actual reasoning was fallacious, unpersuasive or even downright 
improper and impermissible. This descriptive ratio decidendi may, of 
course, itself be sought at various levels; it may for instance be 
limited to the level of verbal behaviour of the judge, or it may 
seek to embrace the level of his total behaviour.* Prescriptively 
used, on the other hand, the phrase ratio decidendt refers to a 


Case’ (1957) 20 sbed., 418-415; and under simular titles respectively, J. L. 
Montrose, A. W. B. Simpson, and A. L. Goodhart, in (1057) 20 M.L.R. 
587-505, (1958) 21 M.L.R. 156-160, (1959) 22 M.L.R. 117-124. Bee further, 
Simpson in (1959) 22 M.L.R, 4538-467. 

To avoid further complicating issues already too complex, and ın order to 
give Professor Goodhart’s theory its most favourable ground, I have 
consciously limited the later remarks here on the descriptive ratio decidends 
to the former level, to motives of decision express or implicit through verbal 
behaviour, as distinct from the actual psychological motivation leading the 
court to decision. Cases may, of course, occur in which the reasons express 
or implicit in the court’s judgment do not correspond with the actual 
motivations. Many American reslists in their time proposed not only that 
description should normally proceed at the deeper level, but that increased 
knowledge of this level was so important and neglected that all efforts should 
be concentrated on it, and the search for the prescriptive ratio decidendi if 
necessary abandoned, or at least suspended. 


se 
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normative judgment requiring us to choose a particular ratto 
decidendi as legally required to be drawn from the prior case, that 
is, as the binding ratio decidendt. 

* The relation between the ambits of the descriptive and prescrip- 
tive rationes is normally at least one of overlapping. The degree 
of overlapping, and how near it may approach coincidence, depend, 
inter alia, on which of the competing methods of discovering the 
prescriptive ratio decidendi is assumed to be correct.* The range 
of the prescriptive ratio decidendi, in particular, does not of necessity 
fall within that of the descriptive. For instance, in that version 
of the prescriptive ratio which stresses the proposition of law 
enunciated by the court as a basis of its holding, the prescriptive 
ratio decidendi would necessarily coincide with or at least be 
included within, the descriptive.‘ On the other hand, in a version 
(such as Professor Goodhart’s) which rests on the relation between 
the “‘ material facts’? and the holding, and for which the court’s 
enunciated propositions of law are relevant only insofar as they 
imply a view of what facts are “‘ material,” the position is different. 
Insofar as the later court, looking at the whole report of the precedent 
case, may select as ‘‘ material’? (in the precedent court’s view) 
facts different from those which could be inferred to be so from that 
court’s enounced propositions of law, the prescriptive ratio might 
turn out to differ from the descriptive. 

The present distinction between descriptive and prescriptive 
rationes may clarify the difference between Professor Goodhart,' 
Mr. Simpson, and Professor Montrose,’ as to whether it can be 
useful or proper to use the term ‘‘ ratio decidendi’’ to refer to the 
original court’s actual reasoning in reaching its holding, without 
reference to the question whether that reasoning is binding in a 
later case. The present answer to this would be that no harm can 
come of this, provided that we are careful to indicate by some such 
adjective as ‘‘ descriptive ’’ or ‘‘ actual,” that one is not intending 
by the use of the phrase to say anything about the binding force of 
the reasons. A fuller analysis would then require us to add that 
this ‘* descriptive ’’ or ‘‘ actual’ ratio is, on one version of the 
prescriptive ratio decidendi, deemed to be binding insofar as it is 
a basis of the actual decision. (Beyond that it remains (also on that 
version) merely descriptive, or in common parlance obiter.) 


3 And, of course, on the level of description which is being attempted. See 
supra, n. 2. 

4 This would be subject to only apparent qualification, for instance, insofar as 
the legal proposition enunciated is wider than necessary to base the holding 
on the instant facts. 

5 Serr hl “The Ratio Decidendi of a Case’’ (1959) 22 M.L.R. at 

6 A. W. B. Simpson, same title (1958) 21 M.L.R. 155-1656. 

7 J. L. Montrose, same title (1957) 20 M.L.R. 587-588. 
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IV. APPROACHES TO THE OPERATION OF THE “ System ”? 
oF Stare Decisis 


Related to the distinction between the descriptive ratio decidendé 
and prescriptive ratio decidendi, are two approaches to the behaviour 
of courts as this bears on the problem of tbe ratio decidendi. One 
approach is that of the observer who seeks to describe and explain 
as a matter of fact how present decisions are related to prior 
decisions. The other approach seeks to establish from the behaviour 
of courts themselves, perhaps supplemented by assumed first 
principles, the limits within which, as a matter of law, a prior decision 
prescribes a binding rule for later decisions. It seeks (to use 
Professor Goodhart’s term) to establish a “‘ system”? by which we 
can test what ground of decision of an earlier case is legally binding 
on the court in a later case. 

That the present writer’s account of the working of precedent 
has been directed essentially to description and explanation is 
obvious. It is quite explicit from the beginning to the end of the 
relevant chapter. At the beginning it was asked: 


“ What are the features of our system of precedent which 
can give an appearance of stability and continuity and never- 
theless permit constant change to take place, new propositions to 
be established, old ones discarded in whole or in part, and permit 
all this to proceed seemingly on the basis of logical deduction 
from pre-existing premises.’’ °? 


And, at the end of the chapter, it was said that the ‘‘ main purpose ”’ 

had been: 
“< to display the devices and techniques whereby English judges 
can live and work by the creative light of (what Holmes had 
called) ‘good sense’ (as opposed to logic), even while they 
render homage to the authoritative premiss and the syllogistic 
deduction. It was to display how they are able to promote 
legal flux under the very banner and in the very stronghold of 
stare decisis; how, in Holmes’ words, ‘ knowing too much to 
sacrifice good sense to the syllogism,’ they are able to present 
the growth of the law as ‘ logical in form,’ even while they make 
the creative choice before which logic stops short.” ° 


Which of these attitudes is adopted by a particular inquiry is 
generally a matter of taste, or direction of intellectual interest. 
But it may also involve much more than that. To engage for 
example on an inquiry concerning the method, or even the best 
method, of discovering from the report of a single case what is ** THE 
ratio dectdendt’’ of that case, may also be an intellectually 
impermissible activity, unless at least two assumptions can be 
made. One of these is that there is normally ONE ratio decidendi, 
AND ONE ONLY, which explains the holding on the facts, and is as 


8 J. Stone, The Province of Function of Law (1946), 168. 
9 Ibid.. at 206. 
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such binding. The other is that such a ratio decidendi, assumed 
to exist, can be delimited from examination of the particular case 
itself. Professor Goodhart’s paper of 1981 (originally published 
1980),*° both by its general thesis and by its detailed argument, 
indulges both of these assumptions. It is, indeed, a model of their 
indulgence. s 


V. ACCEPTABILITY OF THE UNDERLYING ASSUMPTIONS OF 
Proresson GoopHaRT’s VEW 


It is believed that the assumptions just stated will not bear examina- 
tion, and the reasons for this belief may here be expanded as follows. 

If the ratio of a case is deemed to turn on the facts in relation 
to the holding, and nine facts (a)-(j) are to be found in the report, 
there may (so far as logical possibilities are concerned) be as many 
rival rationes decidendi as there are possible combinations of 
distinguishable facts in it. What is more, each of these “ facts ” is 
usually itself capable of being stated at various levels of generality, 
all of which embrace “‘ the fact ” in question in the precedent decision, 
but each of which may yield a different result in the different fact- 
situation of a later case. The range of “facts”? of Donoghue v. 
Stevenson, standing alone, might be oversimplified into a list 
somewhat as follows, each fact being itself stated at alternative levels. 


(a) Fact as to the Agent of Harm. Dead snails, or any snails, 
or any noxious physical foreign body, or any noxious foreign 
element, physical or not, or any noxious element. 

(b) Fact as to Vehicle of Harm. An opaque bottle of ginger beer, 
or an opaque bottle of beverage, or any bottle of beverage, 
or any container of commodities for human consumption, or 
any containers of any chattels for human use, or any chattel 
whatsoever, or any thing (including land or buildings). 

(c) Fact as to Defendant’s Identity. A manufacturer of goods 
nationally distributed through dispersed retailers, or any 
manufacturer, or any person working on the object for 
reward, or any person working on the object, or anyone 
dealing with the object. 

(d) Fact as to Potential Danger from Vehicle of Harm. Object 
likely to become dangerous by negligence, or whether or not 


80. 

(e) Fact as to Injury to Plaintiff. Physical personal injury, or 
nervous or physical personal injury, or any injury. 

(f) Fact as to Plaintiff’s Identity. A Scots widow, or a Scots- 
woman or a woman, or any adult, or any human being, or 
any legal person. 

(g) Fact as to Plaintiff’s Relation to Vehicle of Harm. Donee 
of purchaser, from retailer who bought directly from the 


10 In (1980) 40 Yale L.J. 161-188. 
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defendant, or the purchaser from such retailer, or the 
purchaser from anyone, or any person related to such 
purchaser or other person, or any person into whose hands 
the object rightfully comes, or any person into whose hands 
it comes at all. 

(h) Fact as to Discoverability of Agen? of Harm. The noxious 
element being not discoverable by inspection of any inter- 
mediate party, or not so discoverable without destroying 
the saleability of the commodity, or not so discoverable by 
any such party who had a duty to inspect, or not so discover- 
able by any such party who could reasonably be expected by 
the defendant to inspect, or not discoverable by any such 
party who could reasonably be expected by the court or a 
jury to inspect. 

(j) Fact as to Time of Litigation. The facts complained of were 
litigated in 1982, or any time before 1982, or after 1982, or 
at any time. 


Let us first consider the question of ‘‘ materiality ” apart from 
any view on that matter “ emplicttly ” or “‘ implicitly ?? manifest in 
the precedent court’s opinion. As to none of these facts (a)-(j), and 
as to none of the several alternative levels of statement of each of 
them, could it be said on the basis of the report of Donoghue v. 
Stevenson alone that it was on its face not “‘ material ” (in the logical 
sense) to the holding in that case. Even as to the time of litigation, 
as to which we are most tempted to say that this at least must be 
“ immaterial” on the face of it, we must be careful to avoid a 
petitio principii. Are we really prepared to assert with dogmatism 
that Donoghue v. Stevenson should have been, and would in fact 
have been, so decided in 1800? If not, it follows that logically, i.e., 
apart from any special indication that should be drawn from the 
precedent court’s own attitude, the “ ratio’? of Donoghue v. 
Stevenson did not compel later courts to impose liability in any case 
where only some of the above possible ‘‘ material ” facts, and some 
levels of statement of them, were found. And another way of saying 
this is that (apart still from such special indication) a ratio decidendi 
drawn from a case by the “ material facts ° method can only be 
prescriptive or binding for a later case whose facts are “on all 
fours’ in every respect. And since the italicised words must be 
taken seriously, this reduces the range of binding ratio decidendi 
to vanishing point. Outside this range, the question always is 
whether in the later court’s view the presence in the instant case of 
some of the facts (a)-(j), at some of their alternative levels or 
generalised statement, is more relevant to its present decision, than 
is the absence of the rest of them. And this is not a question of the 
“* materiality ” of facts to the decision in the precedent case imposing 
itself on the later court. It is rather a question of the analogical 
relevance of the prior holding to the later case, requiring the later 
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court to choose between possibilities presented’ by the precedent 
case, ! 

At this point then, before we begin searching for the precedent 
court’s assertion as to which facts and levels of statement of them 
are ‘f material,” it is correct to say that the questions: What single 
principle does a particuldr case establish r What is the ratio decidendt ° 
of this case as at the time of its decision? are strictly nonsensical. 
It can only be answered by saying that there is no such single 
principle or ratio that can in terms of the “ material facts ”’ test 
be binding in a later case. 

Does it then overcome this difficulty to define ‘f materiality ” 
as Professor Goodhart in effect does, in terms of the precedent 
court’s explicit or implicit assertion as to which of facts (a)~-(j) are 
material? Or to insist that the question, What are ‘f material 
facts ” by which we determine the prescriptive ratio of a case? is 
always to be determined according to the view of the precedent 
court, and not according to the view of the later court or observer. 
(Indeed, in defending his position in 1959 ™ this distinction becomes 
almost its central bastion.) Yet there will often be the gravest doubt 
as to what facts the precedent court ‘‘ explicitly or implicitly ”’ 
‘ determined ” to be material. There will often be inconsistent indica- 
tions from what is expressed or implicit, even in a one judge court. 
Such inconsistencies as between the concurring judgments in appellate 
courts are notoriously also a constant and fruitful source of legal 
uncertainty and change. The more important the issue and the 
instance of appeal the more likely are there to be multiple 
judgments and therefore multiple versions of the ratio decidendt 
and this by any test. And there are other chronic sources of compet- 
ing versions and indeterminacies later to be mentioned. 

Professor Goodhart recognises some of these difficulties in 
distinguishing which of facts (a)—(}) are ** material,” and in particu- 
lar that this would involve some guesswork on the part of later 
courts in applying his system. In his latest exposition he urges that 
they nevertheless do not affect his ‘‘ system ” since they are due to 
‘c the subject-matter itself, and not to the system which is applied 
to it.”?*> On the most favourable understanding of this, it appears 
to mean that the difficulties spring from deficiencies in articulation of 
the precedent court or in the report, or other characteristics which are 
of a more or less “‘ accidental ” nature. Even to this it would have 
to be said that the ‘* accident-proneness’”’ in the subject-matter 
makes the difficulties serious and constant. 

Yet these are not the most crucial difficulties with Professor 
Goodhart’s system. The crucial ones arise rather from the several 
alternative levels of statement of each ‘‘ material fact” of the 


11 And see infra, pp. 617, 618. 
12 (1959) 22 M.L.R. at 128. 
13 Ibid., at 124. 
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precedent case, ranging from the full unique concreteness of that 
actual case, through a series of widening generalisations. In this 
series only the unique concreteness is firmly anchored to the precedent 
court’s view that a given Fact A is “ material’; and ew hypothesi 
that level of unique concreteness can scarcely figure as a part of the 
binding ratio for other cases. By the samt token the reach of the 
ratio, even after each ‘‘ material fact”? seen by the original court 
is identified, will vary with the level of generalisation at which “ the 
fact ” is stated. How then is the “ correct ” level of statement of 
Fact A to be ascertained by the later court? 

Is this question too to be referred back entirely to the “ explicit ” 
or “implicit”? view of the precedent court, as to which is the 
** material ”? level of statement of each “ material’? fact? Are we 
to say that merely because the House in Donoghue v. Stevenson 
might have stated the material fact as to the agent and vehicle of 
harm in terms of bottles of beverage, this concludes one Way or 
another a later case as to cartons of butter, or the wheels of auto- 
mobiles? Is it reasonable to assume that courts using language 
appropriate to the case before them do, or could, address themselves 
in their choice of language to all the levels of generality at which 
each ‘‘ material ’’ fact (a}-(j) of the concrete case is capable of 
statement, not to speak of the possible combinations and variations 
of these facts, and the implications of all these for as yet unforseen 
future cases? Yet unless it is reasonable so to say it would reduce 
judgment in later cases to a kind of lottery (turning on the chance of 
words used) to say that the later holding is controlled by that level 
of generalised statement of the assumed “ material fact” which is 
explicit in the precedent court’s judgment. And to admit also that 
level which might be ‘‘ implicit ” in the former judgment would in 
most cases be merely to impute to the precedent court a choice of 
levels of generalised statement (and therefore of the reach of the 
ratio in the instant case) which must in reality be made by the 
instant later court. 

If, on the other hand, Professor Goodhart’s reference of the 
question of ‘* materiality ° back to the precedent court does not 
extend to the question, Which level of generalised statement of the 
‘‘material fact? is determinative of the ratio? the impasse of 
his system would become, if possible, even clearer, because more 
patent. Each “ material fact’? of a case would then have to be 
recognised as capable of statement in an often numerous range of 
more or less generalised versions, the range of the ratio varying with 
each version. Since this is so the extraction of the ratio decidendi 
in the course of later judgment could never have the flavour of 
discovering the single correct ratio decidendi of the earlier case, 
by merely identifying nunc pro tunc the ‘facts’? deemed 
‘“ material ” by the precedent court as at the instant of the precedent 
decision. And this is quite additional to the difficulties, already 
mentioned, of so identifying these “‘ material facts.” 
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We here approach the very core of the difference between Professor 
Goodhart and the present writer concerning ‘‘ the ratio decidendt 
of a case.” However it be as to the interesting ancillary points of 
debate between Professor Montrose and Mr. Simpson on matters 
collateral to this writer’s position, both of them are agreed (and, it 
is believed, correctly) on two matters.** One is that Professor 
Goodhart’s ‘‘ system’? of discovering the ratio decidendt neither 
describes adequately the actual process by which case law is built up, 
nor can it be the answer to the question, How do we discover ‘°° the 
ratio decidendt of a single case ’’? They are also agreed, and correct 
in believing, that this writer shares their conclusions on these two 
matters. If there has been doubt on this it is hoped that the present 
restatement will dispel it. For this restatement is intended to spell 
out and supplement the main gist of the treatment in The Province 
and Function of Law. This is, that there is not (despite Professor 
Goodhart’s theory) any one ratio decidendt which is necessary to 
explain a particular decision, and is discoverable from that decision. 


VI. PrRoressor GoopHART’s RECENT FORMULATION 


For, once it is granted that “fa material fact ’’ of the precedent 
case can be stated at various levels of generality, each of which is 
correct for that case, any of these levels of statement is potentially 
a ‘‘ material fact.” Insofar as the ratio decidendi is determined by 
each ‘‘ material fact,” then what the precedent case yields must 
be a number of potentially binding rationes competing inter se to 
govern future cases of which the facts may fall within one level of 
generality, but not within another. An automobile in bad repair 
can be a noxious physical object, but no one can call it an opaque 
bottle containing a reputed snail. 

That the above submissions are correct can (with respect) also 
be inferred from Professor Goodhart’s latest statement on the matter. 
He expresses himself, at the very end of his recent article, as in 
complete agreement with the present writer’s view that ‘‘ further 
decisions are frequently required ”? before the scope of “‘ the ratio 
decidendi of a case ” © is finally determined.** The least that this 
can mean is that the scope of the ratio decidendi of the precedent 
ease will “‘ frequently ’? not be determined or determinable until 
further decisions have been made; and that it will *‘ frequently ” be 
impossible to draw from “‘ the facts treated by the judge as material 
and his decision as based on them ” a single ratio dectdend: that will 
serve as a useful basis for later judgment. If this is so, we must 


14 See esp. A. W. B. Simpson, op. cit. (1958) 21 M.L.R. 159-160; J. L. Montrose, 
in (1957) 20 M.L.R. 587, 5938-594. 

15 He actually writes ‘‘the scope of a principle.” ( (1959) 22 M.L.R. 124.) 
Tf this is relevant at all, however, at the point of insertion, the words ‘‘a 
principle ° must be read as equivalent to ‘‘ the ratio dectdendt of a case.” 

16 Op. cit. (1959) 28 M.L.R. 124 
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look in a single case not for the one single binding ratio decidendi, 
but rather for a range of alternative rationes decidendi competing 
inter se to govern future fact situations; and, as among these, only 
future decisions will show which is binding. All this involves 
critical admissions, which (it is ventured to submit) finally contradict 
Professor Goodhart’s steady assumptions that there must be a single 
ratio decidendi of a case, ascertainable from within that case. This 
self-contradiction can be made fully to appear by the following steps. 

First, this need for later decisions to plot the limits of the 
precedent case arises, in part at least (as just observed), because 
each ‘* material fact ” can be stated at several levels of generality. 
Second, this means, as has also been seen, that the precedent case 
in itself must yield more than one, and often many, potentially 
binding rationes dectdendi, competing to govern future cases. Third, 
a later court which rejects one of these competing potential rationes 
decitdendt of the preceding case, is thereby determining, as at the 
time of its own decision, which of these competing rationes is to be 
prescriptive for the instant case. Fourth, in terms of Professor 
Goodhart’s system, what the later court is here doing is choosing 
between the competing versions of “‘ the material facts.” For (the 
holding itself in the precedent case being fixed) variations in the 
ratio decitdendt must be attributable to variations in the other main 
component of Professor Goodhart’s system, namely, ‘‘ the material 
facts.” Fifth, the later court cannot, merely by operating with 
Professor Goodhart’s system, choose between these competing 
versions of the ‘‘ material facts.’ Such choices (be admits) are 
“< frequently required ’’ to determine the scope of the prescriptive 
ratio dectdendi. Yet his system requires him to seek only the 
precedent court’s view of ‘‘ the material facts ’’; and thus, by his 
present admission, Professor Goodhart has in effect acknowledged 
that more than one competing view of “‘ the material facts ’’ will 
“< frequently ” be available to the later court. It seems to follow that 
the assumption on which his system is based, that each case has 
within itself a single ratio decidendi ascertainable in terms of the 
precedent court’s view of *‘ the material facts’ together with its 
holding, is denied by this very admission. Sixth, insofar as the 
multiplicity of possible competing versions of ‘‘ the material facts ” 
seems characteristic of most appellate cases, the difficulty thus 
revealed is not, as Professor Goodhart would have us believe,!” an 
accident arising from ‘‘ the subject-matter ”’ of ‘f some precedents ”’; 
it is rather a difficulty and (with respect) a fatal difficulty for his 
‘< system ” itself. 1° 

He himself now courageously concedes that his ‘‘ system ” in- 
volves its operator in some “‘ guesswork,” and he seeks to soften this 
by saying that there is always some ‘‘ guesswork ”’ in “* legal interpre- 
tation,” and that “‘ this is what makes the law so aie ” But 


17 Ibid. 18 Ibid. 
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it has to be observed that since the sources of these uncertainties are 
(as has now been shown) central, and not merely marginal, to “* the 
subject-matter,” the “‘ guesswork ” of which he speaks also becomes 
rather central in the operation of his ‘* system.” 1° And (as has also 
been shown) the area of indeterminacy arising from this guesswork 
is as wide as the uncertainties affecting identification of each 
‘‘ material fact,’? when multiplied by those affecting the level of 
statement at which each “ fact ” is deemed to be ‘* material.” 

In all these circumstances it becomes a matter for serious con- 
sideration how much more intellectual energy should be devoted to 
juristic effort to discover the ‘‘ correct ° mode of ascertaining “* the 
ratio decidendi of a particular case’? by examining the case itself; 
for ew hypothesi there is no such unique ratio. It was this reason, 
and no disrespect for a colleague’s views, which led the present writer 
to deal only in a footnote with Professor Goodhart’s own method and 
rules for discovering ‘‘ the ratio decidendi of a case.” For insofar as 
these proceeded on the above mistaken assumptions, they could be 
no more persuasive (however distinguished and learned their author) 
than any other proposal so proceeding; and that is not at all per- 
suasive. And it was precisely at the point in the text at which these 
assumptions were questioned, that his work was footnoted. The 
reference in the note to the fact that Professor Goodhart could not 
claim that he was purporting to describe “‘the actual uniform 
operation of English courts,” was merely ancillary to the main 
point in the text.” 

This brings us to that learned writer’s suggestion that this last 
point would undermine not only his position but the present writer’s 
also. ‘ Since,” he says, “ there is no actual uniform ** operation of 
English courts concerning the application of precedents it would 
scem to follow that all theories on this point, including those expressed 
by Professor Stone, must be invalid.” ** Such poignancy as this 
observation might otherwise have had, ceases as soon as the quoted 
words are replaced in their context, and as the distinction is recalled 
between inquiries, on the one hand, seeking to describe and explain 
how present decisions are as a matter of fact related to past decisions, 
and those, on the other, which seek the correct method of ascertaining 
‘“‘ the ratio decidendi of a case,” i.e., the one prescriptive or binding 
ratio. It was the illusory nature of the latter inquiries, arising from 
the erroneous assumptions on which they proceed, which led the 


19 Tt does not, therefore, represent a possible accommodation between our views 
for him to admit merely ‘‘ that some precedents will always remain indeter- 
minate.” ( (1959) 22 M.U.R. 124.) s a reply to my own conclusion (on 
the reasoning now again here developed) that his ‘** rules for determining the 
material facts’’ would still leave ‘‘ the ratio in many, if not most appellate 
cases, a matter for variable judgment,’’ it does not really join issue to admit 
that ‘‘some’’ precedents will always remain indeterminate. 

20 J. Stone, op. oit., 187-188, esp. 187, text lines 1-15 et seq. and footnote 219. 

21 His italics. 

22 Op. cit. (1959) 22 M.L.R. 124. 
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present writer to relegate even the most famous example of them 
to a footnote. It was with the former, the sociological, type of 
inquiries that the present writer’s own work was concerned. And 
since such inquiries do not proceed on the assumptions in question 
there seems no reason why they should share this illusory ‘character. 
It is moreover certainly not necessary, in trying to describe or ewplain 
the phenomena of judicial precedent, to assume any degree of 
uniformity in the relevant judicial behaviour; here, indeed, is where 
the lack of uniformity itself may only make the attempt at descrip- 
tion more fascinating and fruitful. 

It is the more important to stress the distinction between these 
two kinds of inquiries, since Professor Goodhart continues to insist, 
even in 1959, that his earlier essay provides ‘‘ a guide to the method 
which . . . most English courts follow when attempting to determine 
the ratio decidendi of a doubtful case.” Here again, still, there seems 
to be the unquestioning assumption that there must necessarily be 
only one correct ratio decidendi,* and one discoverable within the 
four corners of the particular case. He is at, pains to stress, indeed, 
even more than he had done twenty-eight years before, that this 
ratio depends on “ the material facts as seen’? expressly or impli- 
citly, by the judge or judges in the precedent case, and not on 
discriminations between material and other facts made by later 
courts in fixing the ratio decidendi. He thus redoubles the depen- 
dence of his position on the challenged assumptions. Professor 
Goodhart may conceivably be able to show that that challenge was 
itself baseless; it would be a great service if he would squarely address 
himself to this task. 


VU. JUDICIAL CHOICES AND THE Ratio or tae Ratio 


It seems appropriate at this point to place the areas within which 
the exercise of judicial choice is compelled by the indeterminate 
nature of the ratto decidendi, along with other areas of such re- 
quired judicial choice. Such a stocktaking, as it were, of the bearing 
of modern juristic thought on ‘‘ the rule of stare decisis,” may afford 
some at least of the answer to Lord Wright’s question how the 
“* perpetual process of change ” in the common Jaw (and above all 
its movement on appellate levels) is to be reconciled with “ the rule 
of stare decisis.” The main areas of judicial choice listed below, 
which thus call for recognition, will quickly be seen to occupy a 
number of the principal “f control centres ” in the operation of a 
system of precedent. A brief summation of each follows. 


(a) Choices Unavoidably Arising from the Nature of Terms Used 
in Substantive Rules, or from Interrelations of Rules. 


33 Ibid., at 118, where he says that even where there are many judgments in an 
appellate case, ‘‘each case must contain a principle which is binding in 
future cases.'’ And of. ibid., 121 (two places). 

24 Ibid., 119, 121, 128. 
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(b) Choices Unavoidably Arising from Competing Methods of 
Seeking “‘ the Ratio Decidend of a Case.”’ 

(c) Choices Unavoidably Arising from the Competing Versions 

° of the Ratio Dectdends of a Particular Case, when the 

‘Material Facts °’ Method is Applied even to a Single Judge 
Decision. ° 

(d) Additional Choices Arising from the Competing Versions of 
the Ratio Decidendi of a Particular Case (by any Test) when 
Several Judgments are Given. 

(e) The Multiplication of Available Choices Arising from the 
Interplay of the Above. 


A. Choices unavoidably arising from the terms used in substantive 
rules and their interrelations: categories of illusory reference 


The common law is at least as rich as any other in the use of 
terms which leave open for the court a substantial choice as to 
the result to be reached in a particular case. Some years ago it was 
sought to identify and illustrate the main kinds of categories, whether 
consisting of supposed distinctions, or of particular terms used in 
rules, principles, standards or conceptions, which allow freedom of 
choice to courts despite seeming to require a particular result to be 
reached. One is the category of meaningless reference, of whicb 
most examples resolve themselves into the legal distinction without 
the factual] difference. Though the court may seem to treat such a 
legal distinction as determinative of the case, its decision can still 
obviously not be determined by it. Another is the category of 
concealed multiple reference, where a single verbal term represents 
a number of different though related legal notions, each with a 
different set of legal consequences, and where the courts, operating 
under the appearance of a single rule, can still exercise freedom to 
reach the results they think appropriate by shifting from one legal 
notion to the other. 

Even more ubiquitous and important, throughout the legal system 
and its operation, are the legal categories of competing reference, 
and the single category with competing versions of reference. No 
source of litigation on matters of law is more central on the appellate 
level than the availability of alternative starting points for logical 
arguments, both of which converge in their conclusions on the instant 
facts, to make available opposite conclusions. When this occurs, 
apart from questions of hierarchy of authority, the court is not only 
free to choose between the alternatives unembarrassed by legal 
compulsion; it is obliged to do so. Nor is even the circuitous 
argument without its importance in a going system of law, though 
the legal category of circuitous reference (as might be expected from 
the sophistication of lawyers) usually has its circuity concealed. 
Some theories of quasi-contractual recovery and of frustration of 
contract, which have had their influence, are examples. Nor should 
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it be necessary at this stage to do more than recall the wide ramifica- 
tions, throughout the common law, of categories of indeterminate | 
reference, such as that of reasonableness or fairness, in allowing courts 
to reach variable conclusions in the particular case, within a wide 
range of legal possibilities. This type of legal category is particularly 
illuminating since its effect is openly to iavite the court to inject 
into the living body of the older law insights arising from the court’s 
knowledge of contemporary social relations and the contemporary 
environment. But the fact that the invitation is here openly given, 
should not prevent us from seeing that this injection also takes 
place within the areas of required judicial choice which the other 
types of illusory reference also provide.*® 


B. Choices unavoidably arising from competing methods of 
ascertaining the supposed ratio decidendi of a case 


Tt may be, as Professor Goodhart has again argued so earnestly, 
that his own purported method for finding the ratio decidendi, 
namely ‘‘ to find the material facts as seen by the judge and his 
conclusion based on them,” ** may often yield different results from 
other methods (variously described) which focus on ‘‘ the reasons 
given for decisions ’’ by judges, or on the rule of law “* enunciated ”’ 
by the court.*” Indeed, it seems to have been a main point of his 
original article,** as well as of the issue he has currently taken with 
Mr. Simpson, that the different tests may well yield different rationes 
and therefore opposed results in later cases. 

Insofar as this main point was accepted,?* we would then be 


45 See, for fuller treatment, J. Stone, The Province and Function of Law (1946), 
c. 7. For an attempt ta represent the logical structure of the fallacies of 
legal reasoning, discussed in that ‘ag a by use of symbolic logic, see 
I. Tammelo, ‘‘ Sketch for a Symbolic Juristic Logic © (1956) 8 Journal of 
Legal Education, 277, at 300-802. See also U. Klug, Jurtstische Logik 
(2nd ed., 1958), 144. 

26 Ibid., at 119. 27 Tbid., at 118. 

28 Repr. in Essays tn Jurisprudence and the Common Law (1981), 1-26. 

29% Mr. Simpson points out that the court’s application of the enunciated proposi- 
tion of law in the instant case implies a holding as to what are ‘ the 

material facts,’ and thus amounts in the end to the same test as Professor 

Goodhart’s. If the latter be taken on its own claims, i.e., as yielding one 

single rato from within the precedent case, Professor Goodhart might perhaps 

seem correct in insisting that ‘‘ the material facts '’ as he would find them in the’ 
report as a whole, may not be the same as might be drawn from the court's 
application of the enunciated proposition of law. This would arise, in the 
present view, because of the different. available levels of statement of each 
particular ‘“‘ material fact,’’ because the notion ‘‘ fact’? itself is a notion of 
multiple versions. (See supra, pp. 603-604.) Merely because the precedent 

enunciated proposition of law referred to snails m bottles would not prevent a 

later court, operating on the ‘‘ material facta’’ test, from holding that the 

‘‘ material fact did not concern snails or bottles as such, but only as 

examples of a wider range of noxious agents and vehicles embracing these. 
Yet, since the multiple versions of each ‘‘ fact’’ arising from different 

levels of statement also prevent Professor Goodhart’s test from yleldng any 
single ratio (see supra, pp. 606-606), this clarification seems also to boomerang on 
deg ha Goodhart’s own positions, leaving the particular controversy rather 
in the sir. 
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confronted with the indubitable fact that British courts continue, 
more than a generation after the ‘‘ correct method ” was presented to 
them, to use also, more or less cogently, the other ‘methods ”’ 
which are liable to produce other results. It was indeed precisely 
the neglect even of any attempt to apply the Professor Goodhart’s 
** material facts ” test, by the Court of Appeal of Northern Ireland *° 
in relation to the House of Lords case of Geo. Wimpey & Co., Ltd. 
v. B.O.A.C.,*? that led Professor Montrose to write the stimulating 
article which initiated the present exchanges. Whatever weight 
be attached to Professor Goodhart’s view that ‘‘ most English 
courts ”? follow ‘‘ the method’? to which he is seeking to give a 
‘* guide,” it seems clear both that judicial practice does not con- 
sistently do so, and that no rule of law compels them to do so. It 
follows that insofar as different methods are thought to be capable 
of yielding different rationes, there is here one constantly important 
source of judicial choices at the very heart of the notion of stare 
decisis. And this would be additional to the choices which (in the 
present view) necessarily and in any case arises from the competing 
versions of “the material facts ’’ of any particular case, considered 
under the next head. 


C. Choices unavoidably arising from the competing versions of the 
ratio decidendi of a particular case 


Additional to the areas of choice just examined, and even more 
important, are those which arise for any court which may seriously 
attempt to rely wholly on Professor Goodhart’s test of ‘* the material 
facts as seen by the judge and his conclusion based on them,”’ in 
seeking the ratto decidendi of a previous case. It but rarely if ever 
occurs that the previous decision has explicitly stated: *‘ Out of the 
facts (a)—(j) appearing in this case the material facts as I see them 
solely basing my conclusion are A, B and C.” Yet unless it does 
this (at least in effect) there is no logically valid method whereby a 
later court, looking only at that single case, can decide with certainty 
that the facts A, B and C are *‘ material,” while facts D-J are not. 
For, in mere logic (as has been seen) it is possible to draw as many 
general propositions from a given decision as there are possible 
combinations of distinguishable facts in it. But merely looking at 
the facts it is impossible logically to say which are to be taken as 
the basis for the ratio decidendi. The question—What single 
principle does a particular case establish ? has for these reasons been 
said (and correctly so) to be ‘‘strictly nonsensical, that is, 
inherently incapable of being answered.” *7 

Moreover, as has also been seen, the ratio decidendi to be drawn 
by the later court on this ‘f material facts °’ test would have still a 


30 In Walsh v. Curry [1955] N.I. 112. 
31 [1955] A.O. 169. 
32 Cf. The Province and Function of Law (1946), 187. 
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greater number of competing versions, by virtue of the truth that 
each “fact ” itself can be stated at different levels of generality, 
ranging from a supposed “‘ snail in an opaque bottle ” to ‘‘ a noxious 
agent.” The guesswork component involved in most cases in 
separating out the ‘‘ material’? from the other facts, would be 
vastly compounded by further guesswork econcerning each of the 
facts guessed to be “‘ material.” I mean by “‘ further guesswork,” 
guesswork as to the level of generality at which each of these facts 
was °** material.” For many such levels of statement will equally 
embrace the fact appearing in the report; but the breadth of the 
ratio decidendt would have to be dependent on the level of 
generality of meaning which the later court thinks the precedent 
court ** explicitly or implicitly ” had its eye on.” 


D. Choices unavotdably arising from multiplicity of judgments in 
many appellate cases 


The articles of Professors Paton and Sawer,** and more recently 
of Professor Montrose,** have well stressed the problematical impact 
of the role of concurring or dissenting judgments on any simple theory 
of how to discover ‘* the ratto decidendi of a case.” It may still be 
important to bring out again the fuller context of these important 
contributions. The duties of later judicial choice here arising are a 
special and most important area of the operation of the single legal 
category (*‘ the assumed ratio dectdendi of the case ’’) with several, 
and possibly numerous, competing versions, none of them authorita- 
tive, all of them more or less persuasive. 

What is so important to observe is that the ratto with the several 
competing versions, far from being marginal in the system of stare 
decists, is one of its main products. The structure and modus 
operandi of our courts, especially at the appellate level where points 
of law which are under stress come to be reviewed, seem to be geared 
so as to increase the range of competing versions available in rough 
proportion to the importance of the point of law. The large discre- 
tion left to a single judge for discussion of his reasons, and for 
obiter dicta, the separate opinions habitually given by the members 
of appellate courts and of the House of Lords, whether concurring 
or dissenting, may all be productive of numerous versions of the 
legal category under examination. Even where all the decisions 
concur for the instant facts, the differing versions are liable to be 
brought into bitter competition by the slightly different state of 
facts of a future case. It is essentially from this feature of House 
of Lords decisions that there derives its wide freedom of action, 
despite the rule that it is bound by its prior decisions. For since 


33 See supra, pp. 608 et seq., for fuller demonstration of these positions. 

34 G. W. Paton and G. Sawer, ‘‘ Ratio Decidend: and Obiter Dictum ”’ (1947) 
68 L.Q.R. 461. 

35 J. L. Montrose, “ Ratio Deoidendi and the House of Lords” (1957) 20 
M.U.R. 124. 
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no sanctity attaches to one set of concurring reasons as against 
another, one may be preferred to another, or even used merely to 
neutralise it, leaving the field clear. This technique of distinguishing 
ts often regarded as in the nature of an evasion of the system of 
precedent. It is respectfully submitted that, on the contrary, it 
affords a deep insight* into its essential nature. ‘* Competing 
versions ” of a legal category are a normal feature of the authoritative 
materials; and wherever they exist, a set of facts will sooner or later 
arise which stands between the competing versions, and can only 
be dealt with by a fresh creative decision. The system of separate 
speeches merely sets this aspect into relief.*® 


E. The vast further multiplication of available choices arising from 
the interplay of the above 


Each area of required judicial choice arising in the above several 
ways imports room for action of a later court uncoerced by a supposed 
single ratio decidendi of the earlier case. Each such area may later 
present itself in a particular case. And while all of them may not 
necessarily be present in every important appellate case, more than 
one of them may be, and indeed, often are, present together. When 
this occurs the effect of the interaction of the two areas will be to 
increase the area of judicial choice, not merely in arithmetical but in 
geometrical proportions, by dint of the range of combinations and 
variations of the series of choices available in each area. 

The duty of choice in the interpretation of a precedent containing 
in its language a “‘category of illusory reference ’’ (as above 
described) will be further expanded if later courts resort to competing 
versions of the method of determining its ratio. And even if later 
courts all choose one method of determining its ratio, the choices 
might still be greatly expanded because the later courts, despite 
their similarity of method, still reach (as we have seen they may) 
competing versions of the ratio decidendt of that particular precedent. 
And, of course, there will often be superadded to such situations, 
especially where the precedent is a leading case decided at a high 
appellate level, the range of choices and of further combinations 
and variations of them, arising from varied rules ‘* enunciated,” 
or ** material facts ” explicitly or implicitly found, as a basis of the 
respective decisions in a multiplicity of appellate judgments in the 
single case. 


VIO. Dury or JUDICIAL CHOICE-MAKING AS INHERENT IN THE 
RULE oF Stare Decisis 


This article has emphasised the choices usually available at the 
appellate level as a steady normal product, rather than a rare and 
abnormal one, of the operation of the rule of stare decisis. It is 


36 Of. The Province and Function of Law (1046), 179-181. 
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necessary, in closing, also to stress that to assert the availability of 
judicial choices is not the same as to assert judicial arbitrariness 
in decision, or even judicial “‘ legislative power ” in the sense in 
which we attribute this to the legislature. The effect of the exercise 
of the judicial duty to choose is, of course, to produce new law and 
control and guide its growth; in this sense it may be called 
‘““creative’? or even “‘legislative.’? But unlike that of the 
parliamentary legislator, the judicial choice is usually between 
alternative decisions and modes of reaching them presented to the 
judge by the authoritative materials of the law. These materials do, 
of course, include areas of settled rules which it would require parlia- 
mentary action to overcome. But they also present (especially at the 
appellate level) guide posts to alternative solutions which remain 
legally open, beyond the settled areas. In these senses the required 
judicial choice-making here under discussion, creative as it is, is 
still (in Cardozo’s famous phrases) confined from molar to molecular 
motions, and is “‘ interstitial ” in character. 

Yet we must be careful not to assume from such metaphors 
that the area of movement is unimportant, or (still less) that its 
size is somehow always diminishing by the accumulation of past 
decisions. For the universe of problems raised for judicial choices 
at the growing points of law is an expanding universe. The area 
brought under control by the accumulation of past judicial choices 
is, of course, large; but that does not prevent the area newly 
presented for still further choices by the changing social, economic 
and technological conditions from being also considerable. And it 
has always to be remembered that many occasions for choice arise 
by the mere fact that no generation looks out on the world quite 
from the same vantage point as its predecessor, nor for that matter 
with the same eyes. A different vantage point, and different eyes, 
often reveal the need for choice-making where formerly no alterna- 
tive, and perhaps not even any problem, were perceived at all. 
The massiveness of the areas for judicial choice at a particular time, 
in other words, is a function not only of the accumulation of past 
decisions, not only of changes in the environment, but also of new 
insights and perspectives both on old problems, and on the new 
problems thrown up by these changes or otherwise entering the 
cultural and spiritual heritage. And one essential point is that, 
whatever the area, the rule of stare decisis not only imposes on 
judges these constant duties of choice, but also requires them in 
choosing to give scrupulous heed to the alternative paths presented by 
the authoritative legal materials, including especially past decisions. 
Another is that the present thesis does not assert that judges ought 
to assume, in defiance of the rule of stare decisis, any new right to 
make choices. It is rather that in many areas the only authoritative 
guides consist, even as things are, only of a series of alternatives 
among which, by the system of stare dectsis itself, they have in any 
case an inescapable duty to choose. 


Nov.91959 THE RATIO OF THE RATIO DECIDENDI 617 


It is precisely in the above sense that the rule of stare decisis has 
played and will continue to play a great role in common law judicial 
achievement. Precedents present, for the instant case, a rapid 
‘review of social contexts comparable to the present, and of results 
thought to be apt in those contexts by other minds after careful 
inquiry. They also pdint to the available paths of reasoning by 
which one result or another can be, or has been reached. Moreover, 
it remains consistent with the present view that even appellate 
courts do in fact follow precedents, do “‘ draw ” rationes decidendt 
from cases and decide subsequent cases ‘‘ in accordance with ” these. 
They even do so, often enough, by characterising some ‘“‘ facts ”’ 
(at some levels of generality of statement) in the prior case as the 
‘< material ” or ‘f important ” ones, and others as not such. What 
has been here urged is that both in logic and in law other alternative 
rationes based on alternative characterisations were also usually 
. available for choice, though in the particular cases not chosen. The 
point of interest then shifts to the elements of technique, skill, 
experience and plain wisdom, with which such choices are made 
when they do present themselves. Here, it is believed, is the heart 
of the secret by which Lord Wright’s paradox is eased, by which 
‘the rule of stare decisis” stands together with ‘‘a perpetual 
process of change.” 

Cardozo, Holmes, Wright and others have described aspects of 
the judicial choice-making as seen and felt by the judge, and a great 
but scattered and controversial literature has attempted such descrip- 
tion from the outside. The elements of judgment involved are 
unlikely ever to receive adequate description, even in an age in 
which ‘‘ decision-making ’’ in general has become a fashionable 
focus of social inquiry. The framework of judicial choices within 
the matrix of the “‘ rule of stare decisis,” in any case, sets judicial 
decision-making somewhat apart. While it is no part of the 
present purpose to attempt any general description, one or two 
more limited observations may here be added. 

Perhaps the two commonest ways of referring to the develop- 
ment of the common law have been in terms of (1) a process of 
trial and error by which the limits of a rule are progressively defined; 
or (2) the search among the authorities for the ‘* closest ° or ‘‘ the 
right ?? analogy. In both these ways of speaking, when we think 
them through, certain essential insights are well embedded. If we 
think of the plotting of the limits of a rule by trial and error, there 
is involved at each point the later court’s assessment of the 
relevance of the former problem to the instant one, and the wisdom 
of incurring the logical and social consequences of the former decision 
in connection with its present duty of choice. And which alternative 
is chosen from the versions of the material facts (or of the ratto 
of the precedent case) made or left available by the authoritative 
materials, will reflect the assessments thus made. If we think in 
terms of the use of analogy then, again, there are involved 
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Judgments as to the “ similarity ’? of the problem presented by the 
precedent case to that in the instant one, and as to the version of the 
ratio of the precedent case by use of which (in terms both of logical 
and social consequences) that similar problem will receive g 
‘“ similar ”? solution in the instant case. In either way of speaking, 
it is impossible to confine the ingredients of judgment either to 
the logical relations between legal propositions, whether actual or 
potential, and whether framed in terms of ‘‘ material facts ” or of 
enunciated principles, or to the social consequences arising from 
one choice or compared to another, or to judicial views of ‘‘ public 
policy,’ <“ ethics,” ‘‘ justice,” ‘ expediency ” or other standard 
of what is deemed desirable. And by the same token, we also 
cannot exclude a limine the operation of any of these groups of 
considerations as an ingredient actually and properly to be enter- 
tained. 

In short a “rule”? or “principle” as it emerges from a 
precedent case is subject in its further elaboration to continual 
review, in the light of analogies and differences, not merely in the 
logical relations between legal concepts and propositions; not merely 
in the relations between fact situations, and the problems springing 
from these; but also in the light of the import of these analogies 
and differences for what is thought by the later court to yield a 
tolerably acceptable result in terms of “policy,” ‘ ethics,” 
“< justice,” ‘* expediency ’’ or whatever other norm of desirability 
the law may be thought to subserve. No ineluctable logic, but a 
composite of the logical relations seen between legal propositions, of 
observation of facts and consequences, and of value-judgments 
about the acceptability of these consequences, is what finally comes 
to bear upon the alternatives with which “ the rule of stare decisis ” 
confronts the courts, and especially appellate courts. And this, 
it may be supposed, is why finally we cannot assess the product 
of their work in terms of any less complex quality than that of 
wisdom. 

Among recent statements which express something of the 
nuances and delicacies of balance involved, is that of Dean Erwin 
N. Griswold: 


“. .. There is in nearly every case an area of choice. How 
a judge marks out and determines that area largely determines 
the type of judge he is. In this area, most matters are ones of 
degree, ones of more or less. They are not black and white. 

If a judge keeps this area too small, he is likely to be a 
poor judge, for he will be too hidebound by precedent, too 
much tied to the past, too unaware of the relevance of variations 
in the situation before him. 

On the other hand, if a judge allows this area to be too 
broad, he is not likely to be a good judge. He may run some 
risk of deciding according to his own personal choice rather 
than according to law as he is given light to understand the 
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law; he may give too little weight to precedent, and make the 
law unsettled. 

Most judges successfully avoid these extremes. Even then, 
_* there is an area of choice. That is what judges are for. Within 
this Area, it may not be possible to give a purely logical demon- 
stration that one result is better than another. A judge has to 
call on all the resources of his experience and wisdom in coming 
to a conclusion. Some judges hew rather closely to the line; 
some are more free-wheeling.” *" 


When, therefore, Lord Wright says that ‘“‘ judging is an act of 
will,” and that “‘ notwithstanding all the apparatus of authority, 
the judge has nearly always some degree of choice,” this is but the 
negative side of the answer to the question how the “ perpetual 
process of change ” in the common law can be reconciled with ** the 
rule of stare decisis.” The rest of the answer lies in the wisdom of 
the exercise of the duty of judicial choice down through the genera- 
tions. It flows from recognition that our law constantly produces 
and reproduces new areas for choice-making not only by frequent 
resort to what I have called “‘ categories of illusory reference ’’ of 
substantive law, but (above all) by maintaining at the centre of 
‘ the rule of stare decisis ” a notion of the ratio decidendt of a case 
which is almost a perfect medium for the creation of multiple and 
competing references. While, thus leaving room for the play of 
contemporary insight and wisdom, however, the notion also directs 
the attention of the later court to the contexts of earlier cases, and 
to the views of logical consistency, experience and values displayed 
by judges in the earlier contexts. It thus tends to ensure that what 
official experience there is relevant to the instant situation is taken 
into account. 

If we are to recognise in this wider sense the truth of Holmes’ 
view that ‘‘ behind the logical form lies a judgment as to the relative 
worth and importance of competing .. . grounds, often an inarticu- 
late and unconscious judgment,” the question may properly be 
raised how far judgment is likely to become wiser by dint of bringing 
its grounds to judicial consciousness and articulation. That is a 
large and hazardous question on which perhaps the passage of years 
may lead this writer to qualify such oes eae as he seemed to 
express in 1946. Yet the answer to that question cannot affect 
the duty of all of us, especially in free societies, to cherish the 
processes by which we are held together; and the duty to understand 
is not the least important corollary of the duty to cherish. If we 
must continue to think of stare decisis as sanctifying still any 
particular “‘ principles of the common law,” then let us also see 
the deep relevance of Ehrlich’s truth that “‘ apparently stable 


37 Erwin N. Griswold, ‘‘ Earl Warren and the Supreme Court, The Christian 
Science Monitor, December 28, 1958. While the context of the quotation 
concerns the Supreme Court of the United States, Dean Griswold has informed 
me that it represents accurately his view of the role of choice throughout 
judicial activity. 
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principles,” can ‘* become so general by the uninterrupted process 
of extension and enrichment of their content . . . that they are 
adaptable to the most diverse situations. ... In actual fact (the 
norm) is not the same norm at all; it has remained unchanged in 
appearance only; it has received an entirely new inner content.” 
Even thus, perhaps it is, that the “‘ rule of stare decisis ” maintains ` 
its sway over the common law, by compelling a self-perpetuating 

self-renewal of what the common law contains. ! 


JULIUS STONE.* 


r 


* LL.M. (Leeds), 8.7.D. (Harvard), D.0.L. (Oxford), Challis Professor of Jurisprudence 
and International Law, University of Sydney. 


* THE VITALITY OF CASE-LAW UNDER 
A GRIMINAL CODE 


Recent years have seen an understandable increase in dissatisfaction 
with the present form and machinery of the English criminal law. 
Dr. Glanville Williams has recently expressed the view that: 


‘“ The English criminal law is a disorganised mass of statutes 
and precedents, the latter scattered over many hundreds of 
volumes of law reports. Although the Jaw as a whole is well 
settled, some of it is intricate to the last degree; some precedents 
are conflicting; in some the extent of the decision is uncertain; 
some are of doubtful authority, either because of the unsatis- 
factory nature of the rule laid down in them, or because of some 
precedent or argument not having been brought to the 
attention of the court.’ * 


This is here accepted as being a fair summary of the present 
position. Whether, however, this present position is “ due to the 
failure of the two great codification movements of the nineteenth 
century ” ? and whether it necessarily follows that “‘ we should begin 
to think of codification again ’’* are different matters. There is a 
need to resolve conflicts between precedents; there is a need to 
clarify decisions the extent of which is uncertain; one might perhaps 
add that there is a need to correct mistakes; but this says no 
more than that there is a need for piecemeal reform of a clarificatory 
nature. Some branches of the law are no doubt outmoded, and 
hence there is a need for remoulding according to the demands of a 
more enlightened policy. None of this, however, justifies codification. 

There remains the question of the intricacy of the English criminal 
law. Does this justify codification? Before one can answer this 
question in the affirmative, one must be satisfied on two points. 
The first of these is that intricacy is an unnecessary evil. On this 
point, it is enough to point out that merely to demonstrate that 
intricacy may and does result in injustice does not establish the 
converse proposition that simplicity will eradicate injustice. It 
is yet to be established that a certain and knowable law will be a 
just law. 

The second of these points is this. Do codes dispense with 
intricacy? Does codification bring independence of case-law? It 
is with these points that this article is concerned. 

The Society of Public Teachers of Law Memorandum on the 
Establishment of a Criminal Law Reform Committee envisaged that 
such a body ‘“‘ would no doubt be greatly assisted by the various 


1 (1958) Journal 8.P.T.L. 217-218. 2 Ibid., p. 218. 
3 Ibid. 
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Dominion and Colonial Codes... .”?* Always remembering that 
the potential of the Tasmanian experience to render such assistance 
is very limited, these comments are offered in this connection. 

Tasmania inherited the principles of the Common Law, including 
its criminal law. For over a century, the criminal law administered 
’ In Tasmania was to be found basically in thé cases, part of it via the 
medium of legislation drafted on English lines. In 1924, a criminal 
code, based largely on that of Sir James Fitzjames Stephens, was 
introduced. Whilst it is too early to form a final conclusion as to its 
success or otherwise as a code, it is not too early to discern certain 
trends in the attitude towards the ‘‘ old’? law—an attitude which 
may shed light on the problem of codification as a whole. 


WHAT 1s A CoDpEP 


The word ‘* code ” is not a term of art. Codification may, however, 
be distinguished from consolidation. 
s. . . consolidation merely reduces into shape the law as 
already written in many existing statutes; whereas codification 
not only does that, but fuses into the new whole the Common 
Law (as laid down by judicial decisions) besides.’? 5 
The hall-mark of the “f code ’’ would therefore seem to be that it 
purports to contain within its terms all the law, as opposed to merely 
one part (t.e., statute law) of that law. Even thus delimited, 
however, two possibilities remain. A code may, on the one hand, 
purport to destroy all the pre-existing law, as did the Code Napoléon. 
Such a code pretends to be sufficient unto itself and all other 
sources are proscribed. On the other hand, the word ‘‘ code” in 
common law jurisdictions is applied to compilations which do not 
necessarily go as far as this. Cases decided before its coming into 
force are still frequently cited in connection with actions brought 
under the Sale of Goods Act, 1898, the function of which is therein 
described as that of ‘‘ codifying the law relating to the Sale of 
Goods.” © We may justifiably describe as a ‘‘ code,” therefore, an 
enactment which purports to contain all the law upon a particular 
subject, but which, nevertheless, may allow some reference to 
previously decided cases in order to make its provisions meaningful. 


Is THE TASMANIAN CrommNaL CODE a CODE? 


The Tasmanian Crimina] Code comprises the First Schedule to the 

Tasmanian Criminal Code Act, 1924. By section 2 (1) of that Act, it 
is provided : 

** After the passing of this Act, the provisions contained in 

the Code of Criminal Law set forth in the First Schedule, and 


Reproduced in (1958) Journal 8.P.T.L. 281 at 282. 
Wharton's Law Legztcon, 12th ed., 1916, sub nom. ‘‘ Code.” 


Long title, [1893] L.R. Statutes 858. 


4 
5 
6 
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hereinafter called ‘the Code,’ shall be the law of this State 
with respect to the several matters therein dealt with.”’ 


By its long title, the Act is “An Act to declare, consolidate and 
amend the Criminal Law, and to establish a Code of Criminal Law.”’ 
It thus appears that °‘ with respect to the several matters therein 
dealt with,” the law within the State of Tasmania is to be found 
solely in the Criminal Code, and not at all elsewhere. 

It is pertinent, first of all, to point to the fact that several 
important ‘‘ matters’? are not “therein dealt with.” Perhaps 
the most important of these are defences available at common law. 
Section 8 of the Act provides: 


‘* AJl rules and principles of the common law which render 
any circumstances a justification or excuse for any act or 
omission, or a defence to a charge upon indictment, shall remain 
in force and apply to any defence to a charge upon indictment, 
except insofar as they are altered by, or are inconsistent with, 
the Code.’’' 


As will be readily appreciated, the italicised clause gives rise to 
serious difficulties. For example, section 20° of the Code defines 
the defence of “‘ compulsion’? in terms very reminiscent of the 
common law ‘‘ duress per minas.’ The Code, however, makes no 
mention of simple ‘* duress,’ nor of ‘‘ superior orders,” nor of 
“ necessity ’’ all of which may possibly, in certain circumstances, 
operate as defences at common law. Are they, in Tasmania, to be 
regarded as ‘‘ altered by” or ‘* inconsistent with’? the Code by 
virtue of the fact that the Code deals with the question of constraint, 
though giving it a limited effect, or are they saved by section 8? 
Another important matter which is not therein dealt with is that 
of summary proceedings. The extent of this immunity is not 
entirely clear due to an ambiguity, as yet unresolved, in one of the 
Code provisions creating it.® The nearest judicial comment to what 


7 Italics supplied. It would seem that common law defences which are written 
into the Code, but which are not thereby altered or rendered inconsistent, 
survive. There may thus be two identical co-existing defences, one common 
law and one under the Code. The pomt remains academic until such time 
as the relevant provisions are repealed and questions of the survival and date 
of ‘‘ freezing ” of the common law arise. 

8‘ (1) Except as provided by section sixty-four, compulsion by threats of 

immediate death or grievous bodily harm, from a person actually present 

at the commiss.on of the offence, Jan be an excuse for the commission, by 

& person subject to such threats, and who believes that such threats will be 

executed, and who 1s not a party to any association or conspiracy the being 

a party to which rendered him subject to compulsion, of any offence other 

than treason, murder, piracy, offences deemed to be piracy, attempting to 

murder, rape, forcible abduction, robbery with violence, robbery, causing 
levous ba y harm, and arson.’ 

4 provides as follows: “ (1) After the passing of this Act every statute 
shall, for the purposes of this Act, be read and construed as if any offence 
therein mentioned for which the offender may be prosecuted on indictment or 
information (however such offence may be therein described or referred to) 
were described or referred to as @ crime as defined by the Code; and all 
provisions of this Act relating to crimes generally shall apply to every such 


624 THE MODERN LAW REVIEW You. 22 


might be claimed to be an interpretation of the status of summary 
proceedings in relation to the Code is that of Crisp J., in Woodruff v. 
Nolan,*® “ Hands off summary proceedings under statute.” 

The claim of this legislation to the title ‘* code ” is, however, 
justified by section 6: 


“ After the passing of this Act no person shall be proceeded 
against as for a crime as defined by the Code, except under the 
provisions of this Act, or of some other Act, or of some Common- 
wealth Act, or of some Imperial Act in force in this State.” 


Since “crime ”’ is defined in section 1 of the Code as “‘ an offence 
punishable on indictment ” and since, by section 4 of the Act, the 
provisions of the Code extend to all crimes in no matter what statute 
contained, it can be seen that although many common law defences 
survive, and although certain summary proceedings remain governed 
by common law, proceedings on indictment can only be carried 
through under the provisions of the Code. To all such proceedings 
the provisions of the Code apply. Most “‘ crimes” are, in fact, 
made such by the Code itself. 


THe UsuaL RELATION oF Case-Law To CODES AT 
Common Law 


The locus classicus as to the usual relation of case-law to codes at 
common law is the dictum of Lord Herschell in Bank of England v. 
Vagliano Bros.: 


“ I think the proper cause is in the first, instance to examine 
the language of the statute, and to ask what is its natural 
meaning, uninfluenced by any considerations derived from the 


offence. (2) Where in any statute reference is made to proceedings upon 
informat:on in the Supreme Court, the same shall be construed as a reference 
to proceedings upon indictment. (8) Nothing herein contained shall be 
construed to affect the construction of any statute, or of any provisions thereof, 
referring or relating to summary proceedings.” 

The source of difficulty 18 the meaning of subs. (8). Alterations of the 
common law by the Code could be applied to summary proceedings under 
s. 4 (1) without affecting the construction of the relevant statute or any of 
ts provisions, ag opposed to affecting the application of the common law to 
summary offences. Is there any reason why the Code defences should not 
apply instead of the common law defences to a statute creating a summary 
offence but silent on the question of defences? See, however, Knibbs v. 
Turner (1958) unrep. as yet, where the plea of autrefois acquit having been 
raised in summary proceedings, Crisp J. states: ‘‘It may be a solecism to 
refer to this defence ın a summary court as a plea of autrefois acquit, such 
being the technical names of the written pleas found only in the Supreme 
Court ın proceedings on indictment ” (under s. 355 (1) ID. 

Another difficulty 1s the extent of s. 4 (1). An offence may be punishable 
(1) upon indictment; (2) upon information; or (8) upon information or 
indictment. The italicised words may apparently be taken as referring to all 
three classes of offence or as to such only as fall within class (3). The 
preferable view would seem to be that s. 4 (1) deals with all three classes 
of offence. The prevailing practice, although the point does not seem to 
have been expressly raised, supports this. 

10 (1934) 29 Tas.L.R. 127, 180. 
11 [1891] A.C. 107, 144. 
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previous state of the law, and not to start with inquiring how 
the law previously stood, and then, assuming that it was probably 
intended to leave it unaltered, to see if the words of the enact- 
ment will bear an interpretation in conformity with this 
view... . P 

“ I am, of course, far from asserting that resort may never 
be had to the previous state of the law for the purpose of aiding 
in the construction of the provisions of the Code. If, for 
example, a provision be of doubtful import, such resort would 
be perfectly legitimate. Or, again, if in a code of the law of 
negotiable instruments words be found which have previously 
acquired a technical meaning, or been used in a sense other 
than their ordinary one, in relation to such instruments, the 
same interpretation might well be put upon them in the Code. 
I give these as examples merely; they, of course, do not exhaust 
the category. What, however, I am venturing to insist upon 
is, that the first step to be taken should be to interpret the 
language of the statute, and that an appeal to earlier decisions 
can only be justified on some special ground. 

‘ One further remark I have to make before I proceed to 
consider the language of the statute. The Bills of Exchange Act 
was certainly not intended to be merely a code of the existing 
law. It is not open to question that it was intended to alter 
and did alter it in certain respects. And I do not think that it 
is to be presumed that any particular provision was intended to 
be a statement of the existing law, rather than a substituted 
enactment.’ 15 


In quoting this dictum with approval in Robinson v. Canadian 
Pacific Railway Co.,* the Judicial Committee of the Privy Council 
emphasises the prohibition on resort to pre-existing decisions: 


13 


» 


1 
15 


‘¢ Their Lordships do not doubt that, as the noble and learned 
Lord in the same case indicates, resort must be had to the 
pre-existing law in all instances where the Code contains 
provisions of doubtful import, or uses language which had 
previously acquired a technical meaning. But an appeal to 
earlier law and decisions for the purpose of interpreting a 
statutory Code can only be justified upon some such special 
ground.” 15 


Onsp J. in Woodruff v. Nolan (1934) 29 Tas.L.R. 127, puts it: “ We have, 
however, to construe the Gode; if its language is plain and clear, there 1s no 
more to be said, despite the consequences."’ 

Lord Bramwell, at [1891] A.O., p. 187, did not accept this latter view, 
partly because, according to its long title, the Act was an ‘' Act to Codify 
the Tesi relating to Bills of Exchange,"’ not to alter or amend it, and partly 
because of s. 97, which saves the common law except in so far as ıb is 
inconsistent. The former ground, with respect, attaches undue significance 
to the long title which cannot be employed so as to avoid the consequences 
of the operative parts of the Act; Lord Bramwell’s latter ground is believed 
to involve a petitio prinapii. How can the Act be judged inconsistent until 
it is construed? See also per Cozens-Hardy M.R. in Bristol Tramways vV. 
Fiat Motors [1910] 2 K.B. 881, 886. 

[1892] A.O. 481. 

At p. 487; seo also per Atkin L.J. in Re Wait [1927] 1 Ch. 606, 635-688. 
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From these statements, it is possible to deduce the folowing 
rules : 


1. All pre-existing case-law ceases to be of authority as regards 
stating the law (as opposed to being an authoritatjve source 
of interpretation in special cases, as, of course, is the Owford 
Dictionary). i 

2. The law is to be deduced from an examination of the language 
of the statute, in its natural meaning.** Hence, it is improper 
to inquire as to the state of the pre-existing law in order to 
attempt to construe the provisions of the Code in such a 
way as to make the latter comply. The presumption of 
statutory interpretation that an enactment does not alter 
the pre-existing law does not apply to codes." 

8. Given a * special ground,” it is permissible to refer to the 
pre-existing case-law in order to ascertain the meaning of the 
Code. Two such grounds are: 


(a) That the code provision is of doubtful import. It is 
submitted that Lord Herschell’s reference to “‘ natural 
meaning ”’ restricts the operation of the ‘‘ doubtful 
import ”? exception. A word may have a “ natural 
meaning’? and a ‘‘ secondary’? meaning. In this 
case the provision, although ambiguous, does not fall 
within the ‘*‘ doubful import” exception. If the 
other view is taken, then Lord Herschell’s reference 
to both ‘‘ natural meaning ”’ and “‘ doubful import ”’ 
was tautologous. A provision is regarded herein as 
being of ‘“‘ doubtful import ”? where it is capable of 
two or more meanings neither or none of which can be 
said to be ‘‘ natural ”? or primary, and also where it 
is vague,*® that is to say where it is impossible to 
attribute any definite significance to it. 

(b) That words used had acquired, prior to the introduc- 
tion of the Code, a technical meaning. +° 


16 See the discussion by Montrose in (1959) 1 Universtty of Malaya Law Review, 


87, at pp. 94-99. 


17 Sutherland v. Nichol [1951] W.N. 110, does not suggest otherwise. The 


18 


House of Lords on that case was divided 8-2 (Lord Simonds, Lord Normand, 
Lord Reid; Lord Morton of Henryton and Lord MacDermott dissenting). 
The only report the writer has been able to trace contains nothing more than 
a brief summary of the judgment of Lord Simonds. That summary seems 
to indicate that Lord Simonds did not consider the code provision in question 
‘irresistibly clear.’’ ‘Two interpretations were possible, both effecting 
changes in the pre-existing law. Lord Simonds adopted the narrower. 

The word ‘‘ reasonable” can hardly be classified as a technical term; nor 
is it ambiguous; ıt may, however, fall within the ‘‘ doubtful import '' 


rovision as being vague. 
19 hr 


he categorisation of a term as “‘ technical’’ raises difficulties. It makes for 
clarity to regard the ‘“‘ technical term ” justification as being an exception to 
the above rule of non-reference in cases of secondary meanings. There is, of 
course, no objection to going back to the cases in order to determine whether 
a term is “technical.” This is a different thing from actually using the 
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Two other matters may be briefly adverted to, as relevant to this 
matter, although not considered in detail. A technical meaning can 
be acquired by words. Thus, at a remote time before the introduc- 
tion of the Code, words used may not have had a technical meaning, 
although tater such was acquired. Also, words which did not have 
a technical meaning at the time of introduction of the Code might 
subsequently have acquired it. Thus, the two following rules may 
be tentatively stated : 


1. The relevance of cases decided before the introduction of the 
Code will vary more or less in inverse proportion to their age. 
A very old case will be of little value as compared with a 
comparatively recent one. 

2. Cases decided in other jurisdictions after the introduction of 
the Code are not relevant, at all. The only possible exception 
to this is where the case in question is expressly declaratory 
of the law as it existed at the material time. 


Tue Use oF Common Law CASES UNDER THE TASMANIAN 
CRIMINAL CODE 


A study of the cases decided in Tasmania since the introduction of 
the Code, thirty-five years ago, reveals some interesting practices. 
The tendency on the whole has been for the bench to maintain an 
attitude of propriety towards code-interpretation and use. The 
bench has not, however, always succeeded in restraining the perhaps 
not surprising tendency of the Bar to attempt to “ go back to the 
authorities ” in preference to a strict reliance on code provisions. 

It is proposed to examine this tendency from two points of view, 
first, the use of cases as sources of law, and secondly, the use of 
cases as sources of meaning.*” 


UsE or PRE-EXISTING AUTHORITIES AS SOURCES OF LAW 


In theory, the Code contains all the law in Tasmania with regard to 
the matters therein dealt with and this theory has, of course, received 
implementation in practice. In many cases which it would be 
purposeless to enumerate, clear and unambiguous provisions of the 
Code have been applied without more ado. Nor, if an accurate 
picture is to be obtained, should it be forgotten that the greater 
number of cases are decided in the lower courts and are, hence, 


cases. A search might reveal a particular interpretation of a term in the 
pre- existing cases. Such an interpretation could not be used unless it was 
‘technical.’’ ‘‘ Technical ’' seems to mean having a particular meaning in a 
Zisi legal context. Thus, ‘‘taking away ° has one meaning for the 
ee of the law of larceny and another, technical meaning, for the purposes 

f the law relating to the abduction of females. 
20 The distinction drawn here is between the use of cases directly (f.e., as a 
source of law) and indirectly (via the Code, as a source of meaning of terms 


used in the Code). 
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largely unreported. A frequent ground of appeal (which will 
greatly enhance the likelihood of reporting of the case ‘in question) 
will be the alleged misuse of the doubtful provision with which we 
are largely concerned. We may expect, therefore, to find a higher 
proportion of questionable uses of cases among the reports than in 
the normal run-of-the-mill of magistrates’ cases. On the other 
hand, there is always the factor of accepted improper practices 
to consider. It may well be that appeal is not taken from decisions 
of the lower courts because of such practices. 

The reported cases do reveal that the common law still lingers. 
It is possible to point to several instances where, in spite of the 
Code, the law has been sought in the cases. The error is of two 
main types: 


1. The use of cases in ignorance of the alteration of the common law 
by the Code 


We are dealing here with cases where the enactment of the Code 
has resulted in clear changes of the pre-existing law. Whether 
such change was effected unwittingly or not is not here relevant. 
There is, however, a distinct temptation to assume the continuity 
of the old law and to neglect the new. Such neglect has, as might 
be expected, been attempted much more frequently than it has 
succeeded. Thus, in R. v. Reason,** the accused had been indicted 
for defilement of a defective under section 126 (2) of the Code which 
provides that: 


‘ Any person who has unlawful carnal knowledge of a 
female .. . under care or treatment in, or on leave from, an 
institution or certified house .. . is guilty of a crime.”’ 


It was argued by the prosecution, on the basis of the English case of 
Shipman v. Shipman,” and the New Zealand case of R. v. Hirst,” 
that a defective who had escaped and was thus absent without leave 
from an institution or certified house could be regarded as *‘ notionally 
under the care or treatment of the institution.’ This argument was 
rejected by the court, which was of opinion that although the provi- 
sion might not be entirely clear in some respects * in this one, at 
least, the ordinary meaning of the words, particularly ‘‘in’’ and 
“ or on leave from,” must prevail. 

Similarly, in Packett v. The King,’ where the accused had been 
arraigned on an indictment containing two counts of murder, it 


21 [1958] Tas.8.R. 49. 

23 [1989] P. 147. 

23 [1982] N.Z.L.R. 800. 

#4 Thus, Gibson J. at p. 51:: ‘'T think it might well be that a mental defective 
under care or treatment in an institution could temporarily be absent without 
leave and still be under care or treatment,’’ however, ‘‘in the ordinary 
meaning of the words no jury could reasonably find that Brown was in fact 
under care or treatment in St. John’s Park. he was sbsent from such care 
and treatment, having effectively made her escape.’ 

25 [1988] Tas.§.R. 18; see also Martin v. The Ping [1942] Tas.S.R. 9. 
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was argued by the defence ** that section 811 (8) of the Code *”7 must 
be construed in accordance with the English cases, R. v. Holt ** and 
R. v. Jones,” that is, as meaning that no indictment for murder 
should contain more than one count. The court felt otherwise, it is 
submitted rightly so. Section 811 (8), though perhaps ambiguous, 
is nevertheless not of doubtful import, the only circumstance which 
would have justified reference to common law. The words “ other 
crime ” give no difficulty if they are construed in the generic sense 
in which the word ‘‘ murder,” to which they refer, appears in the 
same provision and which is its ‘‘ natural ’? meaning in an enactment 
relating to the law of crimes. 

This same case, however, contains an example of resort to 
common law cases for law. In substance, Packett’s case was an 
appeal on grounds of misdirection from a direction that the crime 
“ was murder or nothing.” This, it was argued, was a withdrawal 
from the jury of the possibility of a verdict of manslaughter, 
expressly prohibited by R. v. Grimes and Lee *° and Brown v. R.*! 
That argument succeeded: 


66 
e 


. . in such a case as this the jury has the right to return a 
verdict of manslaughter, notwithstanding that the trial judge 
has ruled that any matter alleged as provocation is not capable 
of constituting provocation.”’ 


The authority relied upon for this particular statement was the follow- 
ing dictum of Barton A.C.J. in Brown’s case *?: 


‘* There can be no doubt that on a charge of murder the jury 
are entitled to return a verdict of manslaughter, though on the 
facts the case be one of murder or nothing.’’ 


The terms of this dictum are to be contrasted with section 822 of the 
Code dealing with general provisions relating to alternative convic- 
tions in these terms: 


“< Where in any section it is provided that upon an indict- 
ment for a particular crime the accused person may be convicted 
of any other specified crimes it shall be intended thereby that 
if the Jury find such person not guilty of the crime with which 
he is charged he may be convicted of such other crimes specified 
in such section as is established by the evidence .,.7? °° 


26 [19388] Tas.8.R. at p. 21. 

27 “No indictment for murder shall contain a charge of any other crime." 

2870. & P. 518. 

29 [1918] 1 K.B. 418. 

30 15 N.8.W.L.R. 200. 

31 17 O.L.B. 570. 

33 Tbid., at p. 578. 

33 Italics supplied. A supporting ground relied upon by the court was that such 
a course would amount to the judge finding a verdict which, on the authority 
of Woolmington’s case, he could not do. Woolmington's case is hardly in 
point. The app ae of the presumption of intention suggested in that 
case may have been as good as finding a verdict leaving, as it did, no option 
to the jury. In Packett's case, the direction left to the jury exactly the same 


Vor. 22 40° 
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If, “on the facts,’ the case is one of murder or nothing, man- 
slaughter is not “‘ established by the evidence.” The only question 
remaining, therefore, is whether the judge was entitled to say so. 
Section 871 x, states: ° 


“< . . . the Judge shall instruct the jury as to the law applicable 
to the case, with such observations upon the evidence as the 
judge may think fit to make...” 


The trial judge was therefore obliged to state whether the law of 
manslaughter was ‘‘ applicable to the case.” It was only applicable 
if it was “‘ established by the evidence.” The trial judge, if he 
thought fit to do so, might observe that there was no evidence which 
would have supported a verdict of manslaughter. Much the simplest 
way to do these things was to tell the jury that the case was one of 
“< murder or nothing,” as he did. What the appellate court failed 
to see was that section 822 deprives the Tasmanian jury of that 
residuum of discretion which entitled its counterpart at common law 
to fly in the face of the facts in this one instance.** 

R. v. Kent-Newbould** provides another example of resort to 
cases in common law jurisdictions for law. The point which concerns 
us here is whether acquittal on a charge of stealing a motor-vehicle 
entitled the accused to plead autrefois acquit to a subsequent indict- 
ment for receiving arising out of the same facts. By section 855 (1) 
IT of the Code, an accused person may plead, inter alia: 


“ That he has already been acquitted or convicted—... 
(c) of a crime arising out of the same facts and substantially 
the same crime as that charged in that indictment.” °° 


The question was therefore whether ‘‘ receiving ” could be considered 
as ** substantially ’? the same crime as that charged in the former 
proceedings, i.e., stealing. The answer was given in the negative on 
the authority of a dictum of Parke B., in R. v. Blackson*': 


‘‘ The reason why counts ought not to be joined in an indict- 
ment against a prisoner for stealing and also for receiving is 
because they are in fact totally different offences.”’ 


choice that it always has in the absence of the possibility of an alternative 
verdict, t.6., the choice between guilty and not guilty. 

The distinction between the common law ad the Code on this point is 
emphasised by the fact that manslaughter, concealment of birth, causing the 
death of a child before birth, and i ticide are all alike alternative convic- 
tions upon an indictment for murder. The sole criterion of the applicability 
of any of these is the same, ż.e., whether it is established by the evidence. 
Would the trial judge have been wrong in law in directing the jury that 
since the victim was an adult they could not return a verdict of infanticide? 
This is not to suggest that the common law jury could do so, but rather that 
whereas at common law the jury’s powers in respect of alternative verdicts 
of infanticide and manslaughter differ, under the Code they do not. 

34 Archbold, para. 197. 35 [1940] Tas.8.R. 67. 

36 Italics supplied. 

37 8 C. & P. 48, 44. Apparently what is “ totally distinct’ for the purpose of 
joinder of counts may not be so for other purposes. See the further discussion 
of Kent-Newbould's case, below, pp. 635-636. 
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This is quite true—at common law. But neither stealing nor receiv- 
ing is the bame crime under the Code that it was at common law. 
_ One might mention particularly that by section 258 (1) of the Code: 


‘, Any person who, without lawful excuse, receives or has in 
his possession, any stolen property, Knowing it to be stolen 


property, is guiltytof a crime. 


1.€., receiving, dispensing with the common law requirement that 
knowledge that the property is stolen at the time of receipt must be 
established.*® There thus seems to be no good reason why every 
thief in possession of his spoils is not guilty also of receiving, though 
he could hardly be convicted of the latter at common law and it 
would seem, indeed, that the accused in Kent-Newbould’s case was 
in peril of conviction for either offence in circumstances which would 
hardly have warranted a conviction for receiving at common law. 
In certain circumstances, stealing and receiving are the same crime 
in Tasmania. Whether they are to be regarded as ‘* substantially 
similar ’’ for the purposes of section 855 is not easily answered, but 
it is a different question from that answered in Blackson’s case 
and is, furthermore, a question to be decided by reference to the 
Code. 

Use of Cases due to an assumption that matters dealt with in the 
Code are not dealt with. The scope of the Code is not the whole of 
criminal law and procedure. Resort to the common law is thus 
frequently justified. There is, however, evidence of a tendency to 
assume the existence of a lacuna where in fact there is none, resulting 
in unwarranted resort to common law. 

It is not always easy to determine whether a matter is ‘‘ dealt 
with ” by the Code. In R. v. Radford,* for example, the importance 
of this determination can be clearly seen. An indictment charging 
two offences was filed. Shortly thereafter, and before proceedings 
had been commenced, two further offences were discovered. At 
this point, the prosecution attempted to enter a written nolle 
prosequi. Section 850 (1) of the Code provides: 


«If at any stage of the proceedings upon indictment a 
Crown Law officer informs the court that the Crown will not 
proceed further upon that indictment— 


I. The judge may direct the jury to return a verdict of not 
guilty and thereupon the accused person shall be dis- 
charged; or 

Il. In the absence of any such direction the accused person 
shall be discharged from any further proceedings upon 
that indictment but may be again indicted upon a fresh 
indictment, subject to the limitation of time, if any, 
within which proceedings must be instituted.”’ 


88 Ttalics supplied. The actual charge set out is ‘‘ receiving stolen property.” 
39 R. v. Johnson (1911) 6 Cr.App.R. 218. 
40 [1951] Tas.8.R. 1 
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The defence argued that the nolle prosequi had not been delivered 
during proceedings but prior to them and that therefore section 850 
did not apply. The proper course was therefore for the court to 
enter a formal verdict of ‘‘ not guilty ’’ and discharge the prisoner, 
since no provision was made for the entry of a nolle prosequi at any 

e other time and the Crown’s action therefore amounted to a failure 
to adduce any evidence. The point before the court can thus 
be seen to be *‘ what was the matter dealt with è” Ifit be regarded 
as ‘‘ criminal procedure,” *‘ termination of proceedings ° or even 
“nolle prosequi,” resort cannot be had to the common law 
rule that reindictment may always follow the entry of a nolle 
prosequi which entry may be made at any time after the signing 
of the indictment.*' If, on the other hand, the court chose to regard 
the matter dealt with as ‘“‘delivery of a nolle prosequi during 
proceedings,” then the Code was exhaustive to that extent only and 
delivery of a nolle prosequi prior to proceedings would remain 
governed by common law, thus allowing reindictment. The latter 
course was taken. There seems to be no reason, however (nor was 
one stated), why any other of the views could not legitimately be 
taken. 

Within a small area, no problem exists. If, for example, a nolle 
prosequi is delivered during proceedings, there can be no doubt that 
the judge must act either under paragraph I or I of section 850 (1). 
That this ‘* minimum extent ” test does not solve the whole of the 
problem is clearly demonstrated by the example of compulsion 
cited earlier.“ 

One fruitful source of difficulty in this connection has been the 
question of the extent to which grounds of appeal are “ dealt with ” 
by the Code. Section 401 (1) provides: 


“ A person convicted before a court of trial may appeal to 
the court— 


I. Against his conviction on any ground which involves a 
question of law alone; or 
II. Within the leave of the court, upon the certificate of the 
judge of the court of trial that it is a fit case for appeal, 
against his conviction upon a ground of appeal— 
(a) which involves a question of fact alone 
(b) which involves a mixed question of fact and law 
(c) which appears to the court to be a sufficient 
ground of appeal...’ 


Beyond these, no express provisions exist. In many cases, as, for 
example, in Packett v. The King,*? extensive reliance has been 
placed upon common law cases in order to determine what are valid 
grounds of appeal. In not all instances, however, will such reference 


41 Archbold, para. 109. 
43 p. 628, above. 
43 [1088] Tas.8.R. 18. 
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be justified. It must be clear, for example, that what is a question 
of law may well be a matter which can only be determined by 
reference to the Code. Furthermore, it is quite clear that no decision 

*of any other court can be an authority for ‘‘ what appears to the 
court.’?** There is thus danger in the assumption that there exists 
a complete lacuna whith may be filled by resort to common law ine 
the same way that there is danger in assuming that the close similarity 
between grounds of appeal in Tasmania and in England makes all 
English cases applicable. The receptacles are of identical shape 
but they have different contents. 


A similar problem arises in connection with section 402 (2): 
‘¢The court may, notwithstanding that it is of the opinion 
that the point raised by the appeal might be decided in favour 
of the appellant, dismiss the appeal if it considers that no 

substantial miscarriage of justice has actually occurred.” 


The difficulty here is that in practice authority is hardly possible 
upon the question whether a substantial miscarriage of justice has 
occurred. Circumstances are infinite and the same error in two 
cases might involve gross miscarriage in one and none whatever 
in another. Resort has nevertheless been had to decisions at common 
law in order to deal with this problem. In Taylor v. The King,“ 
the question whether the admission of certain inadmissible evidence 
had caused a substantial miscarriage of justice was answered on 
the “‘ authority ”?” of Makin v. Attorney-General for N.S.W.,** in 
which case similar evidence was wrongly admitted. The widely 
differing fact situations in the two cases were, however, ignored. 

So also, in Marley v. The King,*’ the argument that section 
402 (2) was substantially identical with the proviso to section 4 of the 
Criminal Appeal Act, 1907, and that that proviso had been applied 
in English cases involving the same error was persuasive with the 
court. Clark J., however, in a dissenting Judgment, was not 
satisfied of the relevance of the English authorities. One difference 
in the circumstances seemed to him crucial **: 


‘c It is to be remembered that the English Court of Criminal 
Appeal has no power to order a new trial. Under * The Criminal 
Appeal Act, 1907,’ it is a case either of upholding the conviction 
or quashing it.... But this court is invested with the power 
to order a new trial.” 


Yet another instance is to be found in Broughton v. Williams,“ 
in which case an officious bystander sued a constable for false 
imprisonment, the latter having arrested him half an hour after 
he had incited the latter’s then prisoner to resist arrest and had 


44 Italics supplied. 

45 (1926) 22 Tas.L.R. 22. 
46 Hoa A.C. at p. 68. 
47 (1935) 80 Tas.L.R. 184. 
48 Ibid., at p. 140. 

49 (1982) 28 Tas.L.R. 1. 
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aroused a mob with the same intent. The sole issue relevant for 
present purposes was whether the arrest was unlawful. Of four 
judgments delivered during the history of the case, three held 
the arrest to be lawful by reference to common law only. The° 
fourth, Clark J., pointed to the fact that the circumstances 
e(about which none of the judges disagreed) clearly amounted 
to the crime of incitement to resist arrest (an opinion not disapproved 
by the other judges) and held, therefore, that the arrest out of which 
the action arose was lawful by the express provisions of section 27 
of the Code.®° “ 

Perhaps the most fundamental rejection of the Code in favour 
of the common law occurred in Packett’s case"! at first instance. 
In directing the jury as to the onus of proof, on the prosecution, 
the trial judge stated: 

“In a recent case that went on appeal in England it was 
held that a trial for murder must prove that death is the result 
of a voluntary act of malice...” 53 


No mention was made of section 18 (1) of the Code which provides, 
apparently superfluously, that: 


“ No person shall be criminally responsible for an act, 
unless it is voluntary and intentional.’ 


From these instances, it can be seen that in the practice of one 
jurisdiction at, any rate, codification of a branch of the law has not 
had the effect, insisted upon by Lord Herschell in the Vagliano case 
and assumed by the protagonists of codification, of destroying the 
authority of pre-existing cases as sources of Jaw. There remains to 
be considered, however, the use of prior cases as points of departure 
for the interpretation of Code provisions. 


2. Use of pre-ewisting cases as points of departure for interpretation 


We have seen,” in the Vagliano and Robinson cases, that resort 
to pre-existing cases as aids in interpretation is proper given a 
special ground. The two special grounds mentioned in these cases 
are (1) where the provision concerned is of “doubtful import,” 
and (2) where the words concerned have acquired a “ technical 
meaning ° prior to codification. These cases make it clear that 
the law is to be distilled, where possible, from an examination of the 
language of the statute in its natural meaning, and not from an 
eclectic approach which has as its point of departure the presumption 
that the old law stands if the Code can possibly be made to fit. 

A code of criminal law must necessarily contain many technical 
terms. Any legislation is bound to be of doubtful import in some 


50 g8, 27 (1) provides: ‘‘It is lawful for a police officer to arrest without warrant 
any person whom he finds committing a crime.’’ 

51 [1948] Tas. B.R. 18, 29. 

52 Apparently a reference to Woolmington’s case. 

53 Above, pp. 624-626. 
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respects. When such situations have arisen under the Tasmanian 
Code, the ‘correct course has frequently been followed. In R. v. 
Mejac,* a girl of fourteen asked the prisoner to take her away, 
estating that if he did not do so she would go of her own accord. 
He accofdingly consented and accompanied her, making all arrange- 
ments for travelling and accommodation. He was duly indicted, 
under section 189, for the crime of abduction of a girl under 
eighteen : 

‘“ Any person who unlawfully takes away, or causes to be 
taken away, any unmarried girl under the age of eighteen 
years out of the possession and against the will of her father or 
mother or other person having the lawful charge or care of her, 
is guilty of a crime.” 

The defence based itself upon the contention that the accused had 
not taken away the girl, since she had gone of her own accord at 
her own request. This was, however, rejected, it is submitted, 
rightly, on the ground of the technical meaning attributed to 
‘Staking away ” in this context at common law. 

However, reference to common law cases has not always been 
justified under the rules in the Vagliano case. In fact, much the 
most fertile source of citation of common Jaw cases has been what 
seems to be a desire to bolster up the Code; almost a feeling that 
the Code is not quite sufficient as it stands and that it must be 
supported in some way. Even in Mejac’s case, reference to common 
law was carried to a greater length than was strictly permissible. 
Insofar as they established that the idea of physical abduction or 
trespass and asportation was not inherent in the technical meaning of 
“ taking away,” resort to the cases was perfectly justifiable. But 
insofar as they were used, as they were, to demonstrate that it 
was sufficient that the accused was the ‘f moving spirit,’’ such resort 
was not. As the judge himself stated, this aspect of the technical 
meaning was clearly covered by section 190: 


s . . it shall not be a defence that the girl was taken with her 
consent or at her own suggestion...” 


Perhaps the most fertile source of examples of this unnecessary 
reference to cases is R. v. Kent-Newbould.®® Section 855 (2), dealing 
with pleas, states that an accused person may plead together certain 
combinations of pleas there specified. The question under con- 
sideration in that case was whether pleas of not guilty and autrefois 
acquit could be combined. This was not one of the combinations 
specified in section 855 (2). One would have thought that that was 
an end to the matter, but not so Starke J. in the High Court °°: 


‘¢ The accused had no right to plead this plea together with 
his plea of Not Guilty—Code, s. 855 (1) (2); R. v. Banks [1911] 
2 K.B. 1095.” 


54 [1954] Tas.8.R. 26. 55 [1940] Tas.8.R. 67. 
58 Ibid., at p. 81. 
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Similarly, in considering whether it was permissible to join two 
counts of stealing and one of receiving in the same indictment, 
reference was made to another provision which is not of doubtful 
import“ and to O’Connell v. The Queen,®* in support. This ig 
rendered the more interesting since later on in the same case, 
R. v. Blackson, which goes directly contrary to O’Connell v. The 
Queen, is cited as an authority by analogy in another connection.® 

These are instances where Code and case seem to have been 
accorded co-ordinate authority. There have, however, been 
occasions when the Code has been completely submerged. In Kent- 
Newbould’s case, in the High Court of Australia, one judge, 
immediately after referring to section 855 (2) of the Code, listing the 
permitted combinations of pleas, states: 


“ Except under express statutory provisions it is not per- 
missible to join any other plea with a plea of not guilty: R. v. 
Strahan, 7 Cox 85.” °° 
Yet no mention is made of section 2 of the Act.° 

A further example is R. v. Pearce,** where argument by the 
Solicitor-General on the question whether a plea of guilty to a 
capital charge should be accepted is conducted throughout from 
Hale’s Pleas of the Crown, without a single reliance upon the plain 
words of the Code, section 885 (1) of which provides: 


“< An accused person may plead to an indictment— ... 
That he is guilty of the crime charged in the indictment.” 


It can be seen from this brief survey that resort to common law as 
shedding light on the meaning of the Code is far from being a thing of 
the past. 

It is not proposed to pursue in detail the questions of citation 
of venerable authorities, or of cases decided subsequently to the 
introduction of the Code. It will be seen from exaniples cited in 
other connections that there has been no excessive reticence on either 
of these points. 

One final development may be adverted to. We have been 
exploring the persistence of the common law. It may not be out 
of place to refer to the reverse process—the dynamism of the Code. 
In a recent case concerning the summary offence of ‘ disturbing the 
peace,” the provisions of the Code relating to self-defence were 


57 g., 811 (2). 

58 11 Cl. & F. at 295. 

58 The availability of autrefois acquit in cases of acquittal on a charge of a 
substantially similar orime arising out of the same facts. See pp. 630-631, above. 

60 This statement assumes that codes are like all other statutes. The implication 
of Lord Herschell’s dictum in the Vagliano case is that a clear implication will 
suffice since it will not be of ‘‘ doubtful import.”’ 

61 See pp. 622-628, above. 

62 [1958] Tas.8.R. 69. 
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applied as a defence, despite section 4 (8).°* Although not technically 
relevant, according to the prevalent view, the Code was put to use." 
We may therefore summarise as follows: 


l. The Tasmanian Criminal Code is a code properly so-called 
in that it purports to be the exclusive source of law on 
` matters contained therein (i.e., broadly speaking, indict- 
able offences). 
2. The rules of Common Law as to Codes are: 


(a) Pre-existing case-law ceases to be of authority as 
a source of law. 

(b) The Code is to be construed by reference to its 
natural meaning. The presumption of non- 
alteration of the pre-existing law is not to be 
made in the cases of codes. 

(c) On special grounds, reference may be made to the 
pre-existing cases for purposes of interpretation 
as, for example, where the code is of doubtful 
import or has a technical meaning. 


8. In Tasmania, cases have continued to operate as a source 
of law since the introduction of the Code. 

4. Cases have been used as aids to interpretation where such 
use was not strictly permissible. 

5. There is some evidence of the contrary process, t.¢., the 
application of the Code where it is not strictly relevant. 


CONCLUSION 


One immediate conclusion can be drawn. Codification of a particular 
branch of the law has not brought independence of case-law. Any 
attempt to list the factors responsible for this consequence must be 
in part speculative. The following suggestions are therefore put 
forward with some hesitancy. 

It might be pointed out that the deviations from normal code- 
treatment which have been referred to herein are not vices inherent 
in the idea of the code, but are rather due to a wrong approach to its 
administration. This is probably true to some extent, and it may well 
be due to the fact that Tasmania remains for the most part a true 
common law jurisdiction and that those who work among the law 
are busy men. Again, judges and practitioners are almost exclusively 
trained either in Law Schools where the common law tradition 
flourishes or in offices where it is perpetuated. Any advocacy of the 
codification of the criminal law in England must, however, take 
account of the fact that all these influences exist in that jurisdiction 
too. 


63 See pp. 628-624, n. 9, above. 
64 O'Rourke v. Borhall (1968) unreported as yet, and see pp. 628-624, n. 9, for a 
statement of the difficulties surrounding s. 4 (8). 
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Is this, however, the whole story ? Lord Herschell, in the Vagliano 
case described the purpose of a code as being : ° 


“ that on any point specifically dealt with by it, the law should 
be ascertained by interpreting the language used instead of, as 
before, by roaming over a vast number of authorities in order to 
discover what the law was, extracting it by a minute critical 
examination of the prior decisions, sad decane upon a knowledge 
of the exact effect even of an obsolete proceeding such as a 
demurrer to evidence.” * 


Evils must be removed, but, as was said earlier, piecemeal legislation 
is all that is required to dispense with such evils as obsolete proceed- 
ings. The sole justification of codification, if there be any at all, 
remains the intricacy of case-law. It is a justification if and only 
if intricacy is dispensable. Dr. Williams conditions justice on knowa-~ 
bility and certainty. Is a code of five hundred sections, containing 
many technical terms and provisions of doubtful import, so very 
certain and knowable? 

It is suggested that intricacy is necessary in any system which 
purports to have regard to the peculiarities of individual cases. 
Flexibility rather than certainty may be more conducive to justice, 
for human situations are themselves intricate. 

Finally, it should not be overlooked that ‘‘ the law as a whole is 
well settled.” °° Some of the cases above instanced demonstrate 
that it is all too easy to unsettle settled principles by codification. 
Any code falling short of perfection runs this risk, for it cuts itself 
off from that reference to pre-existing law which is the only test of 
error in compilation, and to allow such reference as an additional 
** special case ’? within the meaning of Lord Herschell’s dictum in 
the Vagliano case is to beg the whole question of codification. 


Harry CaLvert.* 


65 Use of the Code was not necessary, unless one breaks the peace by defending 
oneself against an asesult, as opposed to attempting to restore it. 

66 n. 1, above. 

* LL.M. (Leeds), Lecturer in Law, University of Malaya in Singapore. 


z THE VALIDITY OF THE ACT OF 
NATIONALISATION IN 
INTERNATIONAL LAW 


THE importance assumed by the questions which nationalisation 
raises in international law is eloquently brought out by the fact that 
in the year 1958 alone three great international institutions turned 
their attention to these problems: under the aegis of UNESCO 
the International Association of Legal Science held a discussion 
which lasted from February 24 to March 1, devoted to the law of 
nationalisation 1; nationalisation was also one of the main items on 
the agenda for the International Bar Association Congress held at 
Cologne from July 21 to 26, 1958; and the International Law Associa- 
tion Conference held in New York from September 1 to 7, 1958.? 
In all these discussions an important place was naturally reserved 
for the validity of the act of nationalisation and its status in inter- 
national law. 

When we wish to assess the effect which nationalisation intro- 
duced in a particular country has outside that country, we have to 
take as our starting point the fundamental principle that every 
rule of municipal law is designed to govern specific internal relations 
by giving the provisions laid down a general effect operating 
both inside and outside the frontiers of the country in question.’ 
The principle of the validity of rights arising out of a specific law 
outside the country which has enacted it is an unchallenged axiom 
of international law. Moreover the question of the effect of a law 
enacted by a particular State outside that State, or in other words 
the recognition of its validity abroad, must not be confused with 
the question of territoriality in private international law, which is 
more restricted. Under the latter principle acceptance or refusal 
to apply a foreign law is not determined by the fact that a foreign 
law is involved, which might not be applicable as such, but arises 
from the fact that under the normal rules which govern the conflict 
of laws, the law applicable to the specific case is the appropriate local 
Jaw and not the foreign law.‘ 


1 See ‘* Record of the Discussion,” Revue Internationale de Droit Comparé, 1958, 

No. 2, pp. 874-880. 

See Revue Internationale de Droit Comparé, 1958, No. 1, pp. 107-108. 

E. Frankenstein, Draft Euro Code of Private International Law, Leyden, 

1950, pp. 18-19, Art. 6 (1): ‘* The law applicable shall, unless otherwise provided 

in this Code, be the municipal law of the State designated by the rules of this 

Code.’’ Art. 8 (1): “ The validity of a foreign law shall be determined according 

to the law of the State or autonomous community which has enacted such law.”’ 

4 J. P. Niboyet, ‘‘ Can universal rules for the settlement of conflicts be achieved 
on the basis of territoriality? Revue Critique de Droit International Privé, 
1950, No. 4, pp. 510, 512, 518. 
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It is easier to find a reason for suspending the effect in one State 
of a law promulgated in another, in the ‘‘ public policy ” of the 
former, or in “ international public policy.” In consequence the 
validity of legislation about nationalisation outside the territor% 
of the country which applies such legislation comes down to the 
question whether such legislation and all #ts provisions are consis- 
tent with the “ publie policy ”? of specific foreign States, or less 
restrictedly, with ‘‘ international public policy.” * 

But this proposition does not in any way overcome the difficulties 
raised by nationalisation in the international sphere. On the 
contrary, these difficulties are only just beginning since nationalisa- 
tion is an absolutely new institution in municipal law, and its incur- 
sion into the international field, since it touches vital interests, is 
viewed with misgiving for more than one reason. 

Because of its practical and political character, nationalisation 
is an “f act of higher policy ” as La Pradelle says. We would add, 
“an act of higher internal policy °? by which the State under- 
takes the reform of the whole or a major part of its economic 
organisation.” This definition, although correct, is not a legal 
definition. It distinguishes nationalisation in its economic, social 
and political aspects. In its legal essence nationalisation is clearly 
an executive and legislative act belonging to the category of those 
which are known as ‘‘ supreme executive acts’? which are not 
subject to any judicial control. It amounts to a unilateral act which 
does not require the acceptance of anyone, still less the agreement 
of the party interested or affected.* It would therefore be more 
correct to speak of ‘a unilateral sovereign act.’?® The unilateral 
character of the act of nationalisation does not, moreover, constitute 
an independent quality, but arises out of the fundamental quality 
which it possesses of being a supreme act of government which is 
not subject to control by municipal law. 

These essential qualities of the act of nationalisation subsist in 
international law because the question is in reality one of the acts 
of municipal law whose validity is determined in accordance with 


5 E. Frankenstein, op. cit. Draft Code; Art. 12 of the Draft International 
Convention: ‘' The peor aona of the Code do not limit the right of a member 
State to refuse on the grounds of publio policy, retaliation or reciprocity, to 
apply the law of a non-member State. No mobe? State shall, however, on 
the grounds of public policy refuse to apply such a law if it 18 substantially 
the same as the law of a member State whose application cannot under the 
provisions of the Code be refused." 

6 A. de La Pradelle, ‘* The international effects of nationalisation,” Yearbook of 
the I.D.I., Bath Session, 1950, p. 126. 

T Art. 1 of the Final Draft Resolutions on “' the international effect of nationalise- 
tion ° of the Institute of International Law, Bath Session, 1950. 

8 Ch. Hyde, International Law (Boston, 1947), I., p. 650: ‘A State enjoys an 
exclusive right to regulate matters pertaining to the ownership of property of 
every kind which may be said to belong within its territory.” 

® Art. 6 of the Final Draft Resolutions on “the international effects of 
nationalisation ’’ of the Institute of International Law, Bath Session, 1960: 
‘". .. Unilateral act of sovereignty." 
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such law. It follows that the question whether the act of nationalisa- 
tion can if principle be recognised on the international plane 
does not seem open to discussion. It is in effect merged with the 
poncept of the sovereignty of the State, which allows the State to 
adopt, in Virtue of its own sovereign judgment, any measures which 
it deems appropriate foreits own organisation; provided always that 
they do not run counter to “‘ public international law.” ° The 
execution of this act must be regarded as an internal national question 
the settlement of which does not fall within the scope of international 
law since it is one of the prerogatives of the sovereignty of the 
State.?? 

These qualities in the act of nationalisation lead us to the conclu- 
sion that neither municipal law nor international law provides 
anyone who is affected by nationalisation or may be prejudiced by 
it with any means of opposing its introduction. In international 
law, however, the application of this rule is subject to a basic limita- 
tion in this sense that the sovereign will of the national legislature is 
limited by the rules of international law.** Thus the question of 
the status of nationalisation in international law comes down to 
establishing this relation and giving it concrete form. But it is 
clear from the outset that the consent of a party who is affected 
by nationalisation or prejudiced by it can have no legal effect on 
the validity of the act of nationalisation either in municipal or 
international law and can have no influence whatever on its execu- 
tion. That is why it is erroneous to draw any parallel with the 
law of contract and to think that the opposition or the attitude of the 
party who is affected by nationalisation or prejudiced by it can 
have any legal effect on the validity of the act of nationalisation. 
The act involved is one which is always valid in an absolute way. 
It is immaterial that, as happens in the majority of cases, it modifies 
or suppresses legal relationships which were based on contract 
between the same parties, i.e., the State on the one hand and the party 
prejudiced by nationalisation on the other. 

Dealing no longer with the validity of the act of nationalisation 
properly so called, but with the procedure for putting it into effect, 
it is possible and conceivable, and has, moreover, sometimes been 
the case, that interested parties should be given the right of appeal 
against specific decisions. This right of supervision may relate 
to the inclusion of specific subject-matter within the scope of 
nationalisation, where it is contended that such subject-matter is 
not comprebended in the act of nationalisation, or to questions of 
details such as the method of nationalisation or fixing compensation. 
It cannot relate to the validity of the act of nationalisation, which 


10 N. R. Donan, “Postwar Nationalisation of foreign property in Europe,” 
Columbia Law Review, 1948, No. 8, p. 1127. 


11 R. Bindschedler, Verstaatlichungsmassnahmen und Entschddigungspfitcht nach 
Volkerrecht (Zürich, 1960), p. 24. 
12 A. de La Pradelle, op. cit. The international effects, p. 56. 
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is a supreme executive act, a unilateral sovereign act, not subject 
under municipal law to any control. ° 

This incontestable character of the fundamental question 
of principle of the validity of nationalisation in municipal and: 
international law is, however, merely apparent. It isin fact essential 
to formulate certain qualifications on this subject: 

(a) It cannot be maintained from the point of view of municipal 
law, and still less from the point of view of international law, that 
the State is free to nationalise when and how it likes. In other 
words, it is impossible to hold that every limitation or alienation of 
property made by municipal legislation can be accepted as being 
nationalisation even if it is so described. In the first place this would 
be inadmissible because under municipal law the State itself limits 
its sovereignty by the Constitution, and in the field which interests 
us, and which relates to property, most Constitutions contain express 
provisions. 

It would also be inadmissible because nationalisation, in order 
to be regarded as such, must satisfy certain requirements, which, 
on the one hand, constitute its essence (ideological foundation and 
nature of the subject-matter) and on the other hand distinguish it 
from expropriation, confiscation, seizure by the State and requisi- 
tion. In municipal law, as in international law, nationalisation, to 
be accepted as such, must relate to specific activities or property, 
which (1) unless they are the object of an express provision in the 
Constitution specifying that they are subject to nationalisation, 
(2) must possess a particular character, namely they must clearly be, 
in the country concerned, property or activities of a higher order, 
or in other words, property and activities which, on grounds of 
public policy or public welfare as well as of social justice, should 
not be exploited by individuals or for private interests. 

(b) For a long time and right down to the present the question 
whether nationalisation was compatible with international law and 
with international public policy was looked at purely from the 
point of view of the violation of the rights of foreign nationals. ** 
In this connection the basis is the concept of what are called 
fundamental rights which everyone enjoys, even outside his own 
country ** and, admitting that the protection of the rights of 


13 In appreciating the constitutional basis of nationalisation, it should be noted 
that the new constitutions take care to determine itg admissibility and its limits; 
¢.g., Art. 168 of the Constitution of Czechoslovakia; Art. 52 of the Constitution 
of the Saar: ‘‘ Key undertakings: coal mines... and transport, cannot... 
be the subject of private ownership and must be operated in the public interest,” 
etc. 

14 N. Donan, op. ot., p. 1127: ‘‘ No international law is involved, of course, 
when a sovereign government seizes the property of its own citizens... . 
When, however, foreign nationals are affected by expropristion measures, 
compensation is due to them according to the standard rules of international 
law.” 

15 Q. Schwarzenberger, op. cit. ‘‘ The Protection of British Property Abroad,” 

Current Legal Problems, 1952, pp. 298, 299. 
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property and of vested rights follows the individual outside his 
own country, the conclusion is drawn that international public 
policy is not concerned with the attitude of a State towards its own 
Aationals, but that public policy is violated every time the property 
of foreign nationals is not respected.** 

This proposition is erroneous from two points of view. 

In the first place it is not without importance for international 
law to know whether a particular act by a given country, which is a 
member of the international community of States, is constitutional, 
and if, in general, it is consistent with municipal law. This principle 
finds its full application in connection with nationalisation. Thus 
the act of nationalisation, which merely concerns the nationals 
of the country which introduces it, does not leave international law 
indifferent. It would be inadmissible that the same act should be 
judged by international law according to different and possibly 
contradictory criteria, depending on whether it concerned foreign 
nationals or not. In effect, the consequence might be that, while 
regarded as unlawful according to municipal constitutional law, it 
might appear lawful according to international law, if it happened to 
fall within the purview of such law, so long as it merely affected 
the nationals of the country in question, but become unlawful and 
contrary to ‘‘ international public policy ” if it also affected foreign 
nationals. Quite the contrary, it must be recognised that, from the 
point of view of international law and international public policy, 
not every nationalisation is acceptable merely on the grounds that 
it only affects nationals of the particular country concerned; the 
introduction of slavery in a particular country, for example, would 
equally be contrary to international public policy, even if it did 
not affect foreign nationals. It follows that international legal 
practice, which tends to recognise any form of nationalisation as 
valid provided that it merely affects the nationals of the State which 
introduces it,!’ is not proceeding along the right lines. 

In the second place, it is not possible to regard as satisfactory 
the concept that the protection of property should be different 
depending on whether the person concerned is a national of the State 
in question or a foreign national, nor to admit that international law 
should accord the one a defence which it refuses to the other 1°; 
for the rest, such a concept is, at the present stage of development, 
untenable if account is taken of the modifications which, from more 


16 N. Donan, op. cit., p. 1127. 

17 N. Donan, op. cit., p. 1120: ‘For instance, the court used the following 
language in Salimoff v. Standard Oil Company of New Jersey: * According 
to fhe a of nations, it (Russia) did no legal wrong when it confiscated the 
oil of its own nationals and sold ıt in Russia to the defendants.’ However, 
when nationals other than those of the expropnating State are seeking relief 
from nationalisation, international tribunals and national courts of many 
States regard the act of nationalisation as & ‘justiciable’ act and not as the 
act of a sovereign.” 

18 J, L. Brierly, Die Zukunft des Volkerrechts (Zurich, 1947), p. 158. 
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than one point of view, have supervened in the concept of property. 

It is nevertheless desirable to distinguish this position vf principle 

from the question of the legitimacy of the attitude of a State which, 

on the plane of international law, protected the property rights of, 
foreign nationals, or in specific cases of its own nationals} without 

according similar protection to native citizens. 

This means that the introduction of nationalisation which rests, 
ideologically and morally, on a sound basis, should be recognised as 
conforming to international public policy even if it prejudices 
vested rights of property according to conceptions current in other 
countries. The question of compensation raises special problems. 

(c) Finally, it is desirable to formulate a general qualification, 
namely that judgments relating to the international validity of 
the act of nationalisation cannot usefully be placed in the same 
category as though there were a common international concept of 
property. Because that is not the case, in our day less than ever. 
Moreover, a State which introduces nationalisation is not bound to 
adopt the conception which is held by another group of States about 
the legal act of nationalisation, nor to conform to that conception; 
it need only pay attention to the conception which is universally 
accepted. In this connection, the widest divergences which arise 
out of nationalisation relate to the compensation payable for the 
restriction or alienation of property. 

It is therefore obvious that it will be necessary to examine the 
whole of this field for new solutions which will reconcile the extremes 
and take into consideration not only the external manifestations 
and the mechanical relationship of things, but also their essence.” 

The manner in which the question of the validity of the act of 
nationalisation is raised in international life is not always logical. 
On the one hand it is asserted that every State has the sovereign 
right to nationalise*°; but, on the other hand the State which 
proceeds to nationalisation must respect rights which are vested at 
the moment when nationalisation intervenes, and since it is about to 
prejudice them, it must pay full compensation in advance, as in 
the case of confiscation 7’; in the third place it is claimed that the 


19 From this port of view it is impossible to accept in principle the introduction 
of an “‘ international treatment '’ as proposed by the Institute of International 
Lew in the Final Draft Resolutions (Arts. 8, 9 and 10), especially the privileged 
treatment of foreigners. See the Yearbook of the Institute, Bath Session, 
1950, p. 127. 

20 Bee also G. Schwarzenberger, op. cit., note 15, ante, p. 308: “‘ The right to 
nationalise. In principle every sovereign State is free to organise its own social 
and economic system to its own liking. This follows necessarily from the 
normally unrestricted freedom of independent States in matters of internal 
jurisdiction.” 

21 R. L. Bindschedler, op. cit. Verstaatlichungsmassnahmen, p. 24: "The 
Swiss conception comes out best in the following assage from the speech of 
Federal Councillor Petitpierre at the Congress of Swiss Citizens Abroad held 
at Berne on September 6, 1947, when he said: ‘It ig only a question of an 
internal measure which a State imposes within the limits of its own sovereignty, 
and which we have to accept, so long as it is applied equally to domestic 
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act of nationalisation, like an act of confiscation, has no effect 
outside thé country which introduces it *; and, finally, that the 
State undertaking must, as successor of the undertaking which is 
“nationalised, honour the contractual obligations entered into by 
the latter.” 

It is, however, erromeous to put the question of the international 
validity of nationalisation in this manner. Having regard to the 
elements in nationalisation which we are examining, and which we 
should define as essentialia negotii, namely the special nature of 
the subject-matter and the position developed with regard to 
property, it must be recognised, even in international law, that only 
an act of State which comprises these elements amounts to an act 
of nationalisation and that in their absence we cannot speak of 
nationalisation in international law. Im consequence it is not 
possible to recognise as such, from the point of view of international 
law, any act which a given State described as “‘ nationalisation ” in 
its municipal law. On the other hand, the act which, from the point 
of view of international law, has the character of ‘‘ nationalisation ”’ 
must have the full effect, of an act of transfer and transformation 
recognised by international law, even if compensation is not full. 
A conception of this kind presents four main characteristic features; 
(1) first, it must be recognised that the sovereign act of nationalisa- 
tion can be challenged in respect of its description as ‘‘ nationalisa- 
tion’; (2) secondly, the act of nationalisation, once recognised as 
such in international law, would also extend to subject-matter 
situated abroad; (8) thirdly, compensation would be assessed accord- 
ing to the special criteria laid down for nationalisation by inter- 
national law; (4) and lastly, the State which proceeds to 
nationalisation will find itself obliged to honour the engagements of 
the undertaking nationalised as they existed at the moment of 
nationalisation.™* 

It is inadmissible—and this is the fundamental defect in the treat- 
ment of nationalisation on the international level—that the first 
element in the international validity of the act of nationalisation, 
namely its actual introduction, should be regarded in an unduly 


nationals and to foreigners. Nationalisation, 4.6., cas Wal Aires is, however, 
only admissible when the owners, whose property 1s about to be nationslised, 
are paid adequate compensation.’ ” 

22 D, R. Edward, Foreign Confiscation in Anglo-American Law (New York, 1951): 
“If the particular nationalisation decree does not provide for, or refuses to 


grant compensation . . . the nationalisation law 1s in effect confiscatory, and 
the principles applicable to confiscatory decrees should apply and determine 
the effect... .”’ 


23 Art. 5 of the Final Draft Resolutions on the International Effect of Nationalisa- 
tion of the Instutute of International Law, Bath Session, 1950: ‘‘ Nationalissa- 
tion . . . must respect engagements validly entered into whether by treaty or 
by contract.” 

24 Tt would be illogical to confer such a scope on nationalisation in respect of 
obligations to foreigners and at the same time to limit its territorial scope: see 
Art. 6 of the Final Draft Resolutions of the Institute of International Law, 
Bath Session, 1950. 
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broad way and with little critical spirit, as a matter of municipal 
law and as being a manifestation of sovereignty; with regard to the 
second element in its validity, namely the payment of compensation 
for vested rights which are prejudiced, it is equally inadmissible», 
that the solution should be borrowed unduly from the irfstitution 
of compulsory acquisition of the traditional type or from that of 
confiscation, without taking into account the fact that nationalisation 
is an original act comprising specific characteristics, including those 
relating to the basis of compensation. 

The position of municipal law with regard to the scope of the 
act of nationalisation is categoric and unanimous. According to 
municipal law the act of nationalisation embraces everything which 
forms part of the subject-matter of the nationalisation regardless 
of its nature or the place where it is situated. Constituting, in 
municipal law, a ** supreme act of government ” nationalisation falls 
entirely within the sphere of the public policy of the State which 
introduces it, and no distinction is drawn between the persons 
affected ** according to whether they are nationals of the State 
concerned or foreign nationals. 

On the other hand, the position of international law with regard 
to the territorial effect of the act of nationalisation differs. The 
most commonly accepted point of view is that its effect is limited 
to the frontiers of the country which introduces it.2* This view, 
however, merely represents an expedient designed to meet practical 
necessities. It is a reaction against the radical transformations 
carried out abroad and an attempt to repair, through a compromise, 
the economic injustices which result from them. The legal practice 
which is tending to emerge in relation to new cases of nationalisation 
resorts to two weapons in the fight against the international effect 
of nationalisation, namely, the principle of territoriality and public 
policy. These are, however, merely means of defence which, 
because of the manner in which they are employed, take on a 
political colouring. The “ right of veto” for example, in the 
recent practice of UNO takes on the aspect of a political institu- 
tion. That is why the jurisprudence relating to the territorial 
effect of nationalisation, based on territoriality and public policy, 
the purpose of which is to confine the effect of nationalisation to the 
frontiers of the State which introduces it, has only a very restricted 
theoretical creative value. It does not resolve the conflict in principle, 


a5 R. Savatier, Proceedings of the French Committee on International Private Law 
(Paris, 1951), p. 51. 

36 Bee, e.g., P. ETER TA ‘“ Referat tber Volkkerrecht,’’ Swiss Yearbook of 
International Law, 1949, Vol. VI, pp. 124-125; D. Schindler, ‘‘ Besitzen 
konfiskalorische Gesetze, ausserterritoriale Wirkung? Swiss Yearbook of 
International Law, 1946, Vol. IO, p. 68; W. Schaumann, ‘‘ Auslandische 
Konfiskationen, Debisenkontrolle und Public Policy," Swiss Yearbook of 
International Law, 1958, Vol. X, pp. 181 et seq.; Gewerblicher Reohtschutz und 

° Urheberrecht, 1957, No. 8, pp. 128-130; see the criticisms by R. Sarraute and 

P. Tager in ‘‘ Hier et aujourd'hui, les effets en France des nationalisations 
ironceres Journal of International Law, 1952, pp. 540 et seq. 
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but tries to find an equitable solution in each specific case.?” This 
point of viéw is open to criticism for two reasons. First of all, it 
rests on a confusion between the institutions of confiscation and 
nationalisation, or more precisely, it deals with nationalisation 
without compensation, or without adequate compensation, which 
cannot be accepted. Secondly, it is devoid of logic, since it regards 
it as established a priori that nationalisation in respect of which 
full compensation is not paid in advance is inconsistent with public 
international law, whereas that is a question which cannot be deter- 
mined in advance, but must be solved in each specific case, since 
nationalisation, while not excluding the principle of compensation, 
simply claims that it must be fixed by new criteria. 

It must nevertheless be recognised that in present circumstances 
this attitude as to the territorial effect of nationalisation is losing 
ground. Some people no longer accept it umreservedly,*® while 
others are inclined to reject it.** 

For the reasons we have given above we think that nationalisa- 
tion, being different from confiscation as well as from compulsory 
acquisition (expropriation), is entitled to demand that the question 
should be reconsidered in the light of its own particular attributes, 
without having solutions applied which were conceived for confisca- 
tion or expropriation.®® It does not seem, however, that the elements 
of this important question are correctly understood, when people, 
while expressing the desire to regulate the international status of 
nationalisation, carefully avoid letting it embrace subject-matter 
situated outside the frontiers of the country which introduces it.** 
This is a contradiction in terms. Similarly we could not allow our- 
selves to see this problem developing towards a limitation of the 


27 D. Zweigert, Die Dritte Schule tn internationalem Privatrecht, Festschrift fur 
Leo Raape (Hamburg, 1048), p. 51. 

28 R. Roblot, “La politique des nationalisations et le droit international,” 
Drot Social, 1949, No. 2, p. 48: ‘* Hence in certain r ts, a less definite 
sense and a less energetic assertion of the prerogatives of the former proprietors 
outside the frontiers of the State which carries out the nationalisation '’; subject 
to the reservation that there 1s no question of confiscation, but of compulsory 
acquisition without compensation; sea also G. Beitzke, Probleme der Enteig- 
nung im Internationalprivatrecht, Festschrift fur Leo Raape (Hamburg, 1948), 
p. 110: ‘‘ The principle has been laid down in recent writings that, in con- 
trast to confiscation, expropriations against compensation have effect also 
even in the case of ppa situated abroad. ...'': M. Wolff, Private Interna- 
tional Law, s. 538. He describes this as ‘‘ a new rule of private international 
law °; this would be “ sound and satisfactory.'’ See also the observations concern- 
ing judicial practice by R. Sarraute and P. Tager, op. cit., p. 540: ‘' We have 
seen what the reply of the French Court of Cassation was to this question. The 
expropriation of property by a foreign State without preliminary and adequate 
compensation has been regarded as inoperative and incapable of conferring, 
elther upon the State itself or its successors in title, a valid title outside its 
own frontiers. It must, however, be recognised that on this poimt French 
jurisprudence remains entirely isolated.” 

29 G, Beitzke, op. oit., p. 96. 

30 N. R. Doman, op. cit., p. 1158. 

31 See the detailed discussions of the Institute of International Law, at its Bath 
Session (1950), Yearbook, 1950, I, pp. 42-182. 
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effect of nationalisation abroad.*? Quite the contrary, an effort must 
be made to establish a clear and concrete system for the inftternational 
legitimation, or in other words the international recognition, of 
nationalisation. But once this object is achieved, it becomes. 
indispensable and logical to recognise the international scope ** of 
any act of nationalisation which satisfies the requirements of munici- 
pal law as well as international public policy. 


KONSTANTIN KaTZARov.* 


32 R. Savatier, op. cit. Proceedings of the Committee, p. 681: ‘‘ A State can 
only nationalise those undertakings which have their lace of business within 
its territory °’; see Art. 4, 8-10 of the Final Draft Resolutions on the Inter- 
national Effect of Nationalisation, Institute of International Law, Bath Session, 
1950. 

33 J. E. 8. Fawcett, '' Some foreign effects of nationalisation of property, The 
British Yearbook of International Law, 1950, XXVII, p. 375: “It may be 
suggested then in conclusion that... 8. where property is situated in England, 
its transfer 18 porna prima facie by the lez situs, but may be governed by 
the lez actus of a foreign nationalisation decree; (a) where, having regard to all 
the circumstances, the court considers the foreign law to be the proper law of 
the transfer; and (b) provided that there is no penal element in the foreign 
law which would be contrary to Enghsh public sls an 

* Professor at the University of Sofia, 1081-56; ae President of the 
. Bulgarian branch of the International Law Association; now ın practice in 
Geneva. 
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NUCLEAR INSTALLATIONS (LICENSING AND INSURANCE) AcT, 1959 


WHEN the nuclear energy age burst in upon our world eighteen years 
ago all the work was focused upon the potential military uses of 
this new source of energy. It was not until 1945 at the cessation 
of hostilities that this country turned its attention to the civil 
applications of nuclear energy and embarked upon long-term pros- 
pects for supplying the country with an alternative method of 
power-production. 

Legislation in the field of nuclear energy was called for initially 
to ensure effective control by the Government over all fissionable 
materials; hence the Atomic Energy Act, 1946, and the Radioactive 
Substances Act, 1948. The immense potentialities of this new form 
of electrical power led inevitably to the creation of a novel type of 
public corporation. The nuclear power field had become too vast 
for a government department (it had been under the Ministry of 
Supply); what was needed was the combination of the freedom and 
flexibility of an industrial enterprise yet the retention of the reins 
of control by the Government to guard the secrets of nuclear energy’s 
military aspects. Hence the creation of the Atomic Energy Authority 
under the Atomic Energy Authority Act, 1954. 

Up to this stage the lawyer in private practice was rarely called 
upon to consider this new field of legislation. But with the advent 
of the building of nuclear power reactors by industrial firms and the 
projected ownership of these power-plants by the Central Electricity 
Generating Board as well as ownership of research reactors by a few 
enterprising public and private companies, the lawyer and the legally 
trained administrator were called into action. 

Against this background of swift advancement into a new field of 
industry the Nuclear Installations (Licensing and Insurance) Act, 
1959, was passed on July 9, 1959—no Order in Council has yet been 
made bringing the Act into force (s. 14 (2)). 

The Act deals conveniently with three distinct aspects of the 
regulation of nuclear power sites, namely, licensing of nuclear sites 
(ss. 1-8 and 6-8), compensation for any damage to person or property 
from any ionising radiation (s. 4) and a scheme of compulsory insur- 
ance (s. 5). While licensing, as the preventive element in this piece 
of legislation, rightly demands the wholetime attention of the . 
administrator it is the other (curative) aspects which will more 
frequently engage the lawyer’s attentions. 

A new creature of statutory duty has been devised, without Š 
specifying the precise ways in which that duty is to be exercised 
(as in the Factories Act, 1987); the creature becomes little short of 


D Bii ae 


a 


650 THE MODERN LAW REVIEW Vou. 22 

being an absolute liability. What is particularly novel in this 

instance is the channelling of that liability to one person (s. 4 (2)) 

the reactor-owner and licensee, to the exclusion of any liability in 

any other person who may have provided, for example, a novus" 

actus interventens or been the contractor providing faulty workman- 
e ship in constructing the reactor. 

The Act provides that a licence will be granted, subject to certain 
conditions concerning the way in which a reactor is operated 
(s. 1). It is the licensee’s (reactor-owner’s) duty to secure that 
no ionising radiations, emitted during the period of his responsibility 
from ‘* anything caused or suffered by the licensee to be on the site 
or from any waste discharged on or from the site,” cause any hurt 
to any person or any damage to any property, whether that person 
or property is on the site or elsewhere (s. 4 (1) (a)). This 
liability attaches to the site licensee, moreover, where there is an 
emission from any irradiated nuclear fuel during transportation 
within the United Kingdom (s. 4 (1) (b)). 

A curious restrictive provision in the Act follows up the liability 
for transported nuclear fuels. The Act provides (s. 4 (8)) that 
the licensee’s liability shall continue where the nuclear fuel is 
on board a ship or aircraft outside territorial waters but only where 
that ship or aircraft is registered in the United Kingdom. The 
Government, on the Bill’s Committee stage, contended that to 
extend the liability where the fuels were on board any foreign 
registered ships or aircraft would be to derogate from our liabilities 
under international conventions, as enacted respectively in the 
Carriage of Goods by Sea Act, 1924, and the Carriage by Air Act, 1982. 
The Government seem unnecessarily alarmist about extending the 
liability. The liability sought to be attached in the case of a foreign 
registered ship or aircraft outside British territorial waters is a 
hability on the licensee of a nuclear site in the United Kingdom and 
not in any way a liability on a foreign ship’s master or shipowner. 

The only defence expressly available to a licensee for any damage 
arising from emissions of ionising radiation is where the damage is 
‘* attributable to hostile action in the course of any armed conflict, 
including any armed conflict within the United Kingdom ” (proviso 
to section 4 (1)). Are acts of God excluded as a defence? The other 
defences available in the strict liability enunciated in the Rylands v. 
Fletcher rule are clearly excluded by the Act (s. 4 (2)). But 
presumably the defence of contributory negligence still applies. 

There are two restrictions upon the exaction of absolute liability 
against the licensee. The first is that a monetary limit is placed on 
the licensee’s liability (proviso to section 4 (4)) and elaborate (not 
altogether easily understandable) provisions for applying a period of 
limitation (s. 4 (4)). 

The licensee, as a condition of the granting of the licence, will 
be obliged to provide security up to an aggregate amount of £6 million 
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(s. 5 (1)). In practice, this security will be likely to be in the form 
of insurance; indeed, the amount of this upper-ceiling of liability 
was arrived at after consultation between the Government and the 

” London insurance market. The security must be provided for a 
period of ten years in respect of any one installation. Beyond that 
figure although liability exists, and a claim may be made, the* 
licensee need not meet any such liability. Claims totalling more 
than £5 million would indicate a national disaster. The licensee 
does not have to satisfy any such claims unless or until Parliament 
has made provision to reimburse him in a form determinable by 
Parliament (proviso to section 4 (4)). 

The second restriction upon the licensee’s liability is the period 
of limitation (s. 4 (4)). The nature of the risk involved in nuclear 
energy made it clear that the established three-year limitation period 
was too short. Neither was Parliament willing to remove the limita- 
tion period altogether. The obvious period to choose was one which 
coincided with the period of insurance coverage, namely, ten years. 
In fact the choice of the period of limitation governed the period of 
insurance coverage rather than the other way round. The Govern- 
ment adopted ten years as the statutory period so as to conform with 
the third party liability convention at present being drafted by 
OEEC and to which the British Government is likely to accede. 
But during the Bill’s passage through Parliament there was a 
strong urge to increase the limitation period to thirty years. A 
compromise was achieved; a claim against a licensee will not now be 
barred by a plea of limitation until after thirty years from the 
relevant date (“‘ the date of the occurrence on, or in connection 
with the use of, the site in question which gave rise to the claim ”), 
but no settlement of a claim of more than ten years’ standing need 
be made by the licensee until Parliament decides how he shall be 
reimbursed. 

This is a highly complicated—and at times an ill-drafted—piece 
of legislation. But it succeeds in achieving a harmony of interests 
of the public, that of the individual who needs to be protected and 
(where necessary) compensated and that of the reactor-owner who 
must not, in the interests of the general public, be stultifled in carry- 
ing on a new industry by too many regulatory inhibitions. 

This is the first country which has legislated for the licensing and 
control of private ownership in and operation of nuclear power 
reactors; only Germany and Switzerland have comparable legislation 
on the stocks. Britain has led, not always successfully, in the feld of 
nuclear power; she has at least kept her legislation and administra- 
tion abreast of scientific advancement and provided a model code 
for the peaceful aspects of nuclear energy. 

L. J. BLOM-COOPER. 
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Lister v. THe Romrorp Ick AND COLD STORAGE Company, Lop. 
(Report of the Inter-Departmental Committee) 


Tux broad effect of the decision in Lister v. Romford Ice & Cold 
Storage Co., Ltd.’ is well known. Briefly it is that an employee is 
liable to indemnify his employer in respect of damages paid by the 
latter to a third party injured by the former’s negligence. Judgment 
was given by the House of Lords on December 20, 1956. In March 
1957 the Minister of Labour appointed an Inter-Departmental 
Committee “ to study the implications of the judgments in the case 
of Laster v. Romford Ice & Cold Storage Co., Ltd., as they might 
affect the relations between employers and workers.” The Com- 
mittee, which consisted of representatives of the Ministries of Labour, 
Transport and Power, the Lord Chancellor’s Office and the Treasury 
Solicitor’s Department, met on eight occasions. In the course of its 
work the Committee sought the views of a number of bodies, includ- 
ing Lloyd’s, the British Insurance Association, the British Employers’ 
Confederation and the Trades Union Congress. Its report was 
published early this year. 

In order to appreciate the scope of the Committee’s Inquiry 
and the validity of its conclusions it is necessary to consider the 
facts of Listers case. They were somewhat unusual. In 
January 1949, Lister, a lorry driver employed by the Romford Ice & 
Cold Storage Company, reversed his employer’s lorry in a private 
yard and knocked down and injured his father, who was also 
employed by the company, and was acting as his mate. In June 
1951, Lister senior issued a writ against the company claiming 
damages for personal injuries suffered as a result of Lister junior’s 
negligence for which the company as his employers were vicariously 
responsible. The court held that the relative responsibility was two- 
thirds that of Lister junior, and one-third that of Lister senior. The 
damage was assessed at £2,400, and judgment was entered for Lister 
senior for £1,600, two-thirds of that amount, and costs. 

In 1958 the company’s insurers, by exercising their rights of 
subrogation, and without obtaining the consent of the company, 
successfully brought an action against Lister junior in order to 
recover the damages and costs which they had paid under an 
employers’ liability policy. Lister junior appealed to the Court of 
Appeal, where his counsel’s argument found favour only with 
Denning L.J. (as he then was). Subsequently Lister junior appealed 


1 [1957] A.O. 555; [1957] 1 All E.R. 195. 
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to the House of Lords where the appeal was dismissed by three 
votes to two (Viscount Simonds, Lords Morton and Tucker form- 
ing the majority; Lords Radcliffe and Somervell dissenting). 

An important feature in Lister’s case, which distinguishes it 
from many other industrial accident cases, is that Lister junior was 
a motor-driver. To use Lord Radcliffe’s words: 


«| . the critical point is that we have to deal with an employ- 
ment which it was illegal for the employer to authorise or for the 
employed to pursue unless insurance cover had been provided 
against third-party liability.” 
It was the existence of a policy of insurance which enabled Lister 
junior’s counsel to argue that there was a term in his contract, 
to be implied, that he would receive the benefit of any contract 
of insurance effected by his employers and covering their liability 
in respect of the action brought by his father. This implied term 
was upheld by Denning L.J. and subsequently by Lords Radcliffe 
and Somervell. The majority in the House of Lords felt them- 
selves unable for a variety of reasons to accept the implied term. 
The reason advanced by Lord Morton is one of considerable force. 
As he said, to imply any such term would mean that: 


‘< insurers who had paid the employer in a case of this kind 
would be deprived of their right of subrogation by reason of 
an implied term in a contract to which they were not a party.” 


The rejection of the doctrine of the implied term leads to a 
curious result, as Lord Radcliffe observed. If an injured third 
party brings his action against a motor-driver employee, the master’s 
insurance policy relieves the employee of pecuniary loss. If, how- 
ever, the third party fires his shot at the master, then the latter’s 
insurers can use their right of subrogation to recover from the 
employee. This anomaly illustrates the present unsatisfactory 
state of the law. Yet, in its conclusions the Inter-Departmental 
Committee was not of the opinion that there was any pressing 
need for a legislative reform. ü 

The Committee found that in practice the number of actions 
where employers (or their insurers) sought to indemnify themselves 
by recourse against employees, was negligible. In the last twenty 
years the reports only reveal four such cases, apart from Lister’s 
case. In addition, the Committee came to hear of one High Court 
and one county court case, each unreported, on similar lines. And 
it was learned that the National Coal Board, which carries its own 
insurance, has infrequently brought proceedings against employees 
guilty of gross negligence; but in these cases there was a special 
circumstance: it is the policy of the Board to enforce strictly 
compliance with Mining Safety Regulations. 

It emerged that as long ago as 1958 certain members of the 
British Insurance Association engaged in the employers’ lability 
market entered into a ‘“‘gentleman’s agreement’? under which 
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they undertook that claims would not be instituted against the 
employees of an insured employer in respect of damages paid to 
a fellow employee without the prior consent of the employer. The 
only exception made to this agreement is where it transpires that". 
there has been collusion or wilful misconduct by an employee. 
Information received by the Committee showed that this agreement 
is accepted by the great majority of insurers in the employers?’ 
liability field and by those underwriters at Lloyd’s who specialise 
similarly. In 1955 the British Employers’ Confederation approached 
the representatives of the Accident Offices’ Association and of the 
Mutual Insurance Companies’ Association for an assurance that 
rights of subrogation against an employee would not in future be 
used without the employer’s consent. This assurance was given. 
Further, it appears that nationalised industries, with the exception 
quoted, and public authorities do not as a matter of policy either 
themselves recover or permit subrogation against their employees. 
This being the state of the evidence, the Committee concluded that 
it did not “‘ feel that the House of Lords’ judgment in the Lister 
case has exposed a practical problem.”’ 

It is not clear that the Committee realised that the “ gentleman’s 
agreement ” leaves it open to the insurers to say to a trade union, 
“ If you go on with this action on behalf of your injured member, 
and we choose with the consent of the assured to claim over against 
the foreman whose negligence is alleged to have caused the injury, 
the foreman, who is also one of your members, may have to sell up 
his home.’? 

There is an additional risk to which an employee is exposed in 
certain circumstances. While most employers either have sufficient 
capital or else insure themselves against, liability to the public 
arising out of the accidents, there are firms that are either too 
insouciant or too harassed to bother to insure; small builders are 
a typical example. Not only do building operatives stand the risk 
of being unable to recover if they are injured due to their employers? 
negligence; they may themselves be brought to court by an injured 
third party who discovers that their employer is not worth ‘‘ powder 
and shot.” Considerations such as these led the Trades Union 
Congress to suggest a change in the law to the Committee. 

The practicability of compelling employers to insure was 
rejected by the Committee. It is unfortunate, perhaps, that the 
Committee did not see fit to give its reasons to support this conclu- 
sion. The report simply states that the idea of compulsory 
insurance was considered unworkable when it was mooted at the 
time of the passage of recent laws to promote safety in mines, 
quarries and farms.? The Committee did, however, lend its support 
to two possible patterns of legislative change. The first would 


a vn Ta and Quarries Act, 1954; Agriculture (Safety, Health and Welfare) 
ct, > 
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provide that, where an employer has in fact insured himself against 
a third party risk the policy should inure to the benefit of the 
employee to the extent to which the employee is, under the law as 
“it stands, under any liability in respect of any act or omission 
which may make his employer liable to a claim which is covered 
by the policy. The Gommittee itself preferred a second formula.» 
Legislation could be passed to vary to such an extent as might be 
thought suitable the legal relationship between an employer and an 
employee so as, (i) to prevent the employer from claiming an 
indemnity against the employee for the consequences of negligence 
by the latter in the course of his employment, and possibly also 
(ii) to require the employer to indemnify the employee against any 
liability the latter might incur to third parties for such negligence. 
As might be expected, the T.U.C. also prefers the second proposal. 

The Committee, having endorsed these two proposed law reforms, 
did not shirk from the duty of pointing out the objections. The 
first objection is that it might appear to many to be socially undesir- 
able to introduce a statutory exemption relieving an employee from 
the liability to be careful. The second is that there would be 
difficulty in deciding whether the exemption should apply to all 
forms of employment, especially whether it would be right to exempt 
those salaried employees who are either well enough off to face the 
consequences of their own negligence, or else in a walk of life where 
it is accepted prudence to insure themselves. The lack of pressing 
practical need and the validity of the objections left the Committee 
minded not to press for legislative reform. 

Instead, the Committee recommends alternative action. It 
expresses the view that negotiations might be started to enlarge the 
ambit of the ‘‘ gentleman’s agreement.” At present this only 
extends to the employers’ liability market, and does not even cover 
all insurers in that market. Information received by the Committee 
suggested that it might be possible to secure virtually universal 
acceptance of the agreement. Important as such an advance 
would be, it does not, it must be emphasised, cover the case of the 
employee whose master is not insured. 

The second line of action recommended is especially interesting. 
It is that trade unions might seek by collective bargaining agree- 
ments to secure insurance cover for their members, the cost of which 
would be borne by the employers. Although the report does not 
refer to the practice of United States unions, it is a fact that several 
of the more progressive unions have secured great benefits by way 
of contract in the field of industrial safety. British unions have 
traditionally preferred to use their political influence to secure 
protection for their members from the State, instead of taking 
advantage of their economic position to obtain contract benefits 
from the employers. A change of emphasis might take some little 
time to develop. Nonetheless, if it is really the case that compulsory 
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CO-OPERATIVE COMPETITION 


I 


Tue legal nature of the Co-operative Union, Ltd., and, more 
importantly, the legality and legal effect of its arrangements to 
determine inter-society boundary disputes came before the English 
High Court in Birtley and District Co-operative Society, Ltd. v. 
Windy Nook and District Industrial Co-operative Society, Ltd. (No. 
2).1 Shortly afterwards, the legality and legal effect of the Union’s 
boundary rule were also considered by the Inner House of the Court 
of Session in Scotland in Bellshill and Mossend Co-operative Soctety, 
Ltd. v. Dalziel Co-operative Society, Lid.? The intrinsic interest 
of the subject-matter of these cases is sharply enhanced by the fact 
that the judgments in the English and Scottish courts are in direct 
conflict with each other, and that the Scottish decision is, with 
respect, much to be preferred. 

The Co-operative Union, Ltd., is an incorporated society 
registered under the Industrial and Provident Societies Act, 1898. 
Those of its rules at issue in the two cases run as follows: 


‘$9, The objects of the Union are to carry on the trades and 
businesses of accountants, booksellers, commercial and general 
advisers, publishers and arbiters in matters of dispute arising 
between societies which cannot be settled locally. 


‘¢9, Each applicant for admission shall be deemed by such 
application to accept as the principles by which all its business 
transactions shall be guided—the desire to promote the practice 
of truthfulness, justice and economy, in production and ex- 
change— 

(8) By preventing the waste of labour now caused by 

unregulated competition. 


‘$10, . . . No society shall be allowed to remain in member- 
ship with the Union which does not abide by its rules, conform 
to its aims, and accept the decisions of the central executive 
confirmed by congress. Any disagreement that may arise as 
to overlapping or any other matter which cannot be settled 
in consultation between the parties shall, in failure of conciliation, 
be submitted to persons appointed by the Co-operative Union, 
Ltd., as arbitrators and their decision shall be final and binding 
on all parties. 


1 [1959] 2 W.L.R. 415. : 
2 1959 8.L.T. 150: on appeal from and reversing Lord Guest in the Outer House. 
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°° 15. (1) A society may withdraw from the Union by 
notice in writing. ...”’ ° 
The inter-society dispute in England occurred in the Washington 
Urban District in County Durham. The Urban District is divided 
into five wards: Washington, Washington Station, Usworth Colliery, 
«Great Usworth and Springwell. In the firstethree, Birtley ran the 
only co-op shops; Windy Nook was the only co-op trader in Spring- 
well. For a time, Great Usworth lay between them as a kind of 
no-man’s land from which customers would come to the shops of 
both societies in the adjoining wards. Then, a new building estate 
rose on Great Usworth Ward and both societies successfully applied 
to the Washington Urban District Council, who allotted them one 
shop each in the new shopping block. 

Birtley, who regarded themselves as the paramount co-op traders 
in the Washington area as a whole, claimed they had an exclusive 
right to afford co-operative service there with the sole exception of 
Springwell; and, attempts at voluntary negotiation with Windy Nook 
having broken down, they invoked the procedure of compulsory arbi- 
tration under rule 10. Windy Nook boycotted the arbitration, but, in 
their absence an award was made in favour of Birtley, confining 
Windy Nook to trade in Springwell alone. Windy Nook refused 
to recognise the award. On proceedings being commenced against 
them, Windy Nook terminated their membership of the Co-operative 
Union, Ltd. Streatfeild J. was asked for a declaration that the 
award did legally bind Windy Nook, although no longer a Union 
member, for damages and for a perpetual injunction to restrain 
the dissentient society from continuing to trade in Great Usworth 
Ward. 

The circumstances in the Scottish case were, in all substantial 
respects, the same. 

Three legal issues were considered by the English court, two of 
which, as will be indicated, received the attention of the Scottish 
court also. 

(1) The restraint of trade issue. 

Under section 22 of the 1898 Act, the rules of registered societies 
form a contract among the pro tempore members. Windy Nook 
argued that the compulsory arbitration rule directed towards the 
fixing of trade boundaries was a contractual clause in unreasonable 
restraint of trade at common law. Streatfeild J. held against the 
defendant society for two main reasons: 

(a) Rule 10 itself restrained no one: only an arbitrator’s award 
under rule 10 did so, and this was, as it were, outside the contract. 
Thus the English judge. 

The Scottish court was of the contrary and, in my respectful 
view, the better opinion. Rule 10 provides machinery through 
which the principles of noh-competition of the Co-operative Union, 
to which all member societies adhere, may be given expression; the 
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arbitration clause looks to the division of trading territories through 
arbitration. when disputes arise. As the Lord President of the 
Inner House, Lord Clyde put it: *‘ that award is merely crystallising 
in a particular case and by means of a Union tribunal the general 
“principles which governs the operations of the members of the 
Union.” * n 

(b) But, Streatfeild J. went on to consider the common law 
position if rule 10 were conceded to be equivalent to a contract to 
divide up trading territories. Even then, the learned judge held that 
it would not be an unreasonable restraint of trade as between 
member societies and in relation to the public interest. The 
Co-operative Union were: 


‘* not seeking to defeat competition generally; indeed they have 
many other ordinary shopkeepers in the district who compete 
with them. They are only seeking, within the principles of 
the co-operative movement, to protect themselves and their 
customers (the public) from the waste of labour caused by 
unregulated competition within the co-operative movement 
itself, by securing stability in their list of customers in a parti- 
cular area,” ¢ 


Even on the assumption that the arbitral award bound Windy 
Nook in perpetuity, which, as we shall see, is the conclusion 
Streatfeild J. reached, the award, qua restraint of trade contract, 
still was not unreasonable. Windy Nook was not excluded from 
doing business at all and so did not stand in the same position as the 
complaining parties in Hylton v. Eckersley,’ Evans v. Heathcote, 
and M‘Ellistrim v. Ballymacelligott Co-operative Society™: only 
Great Usworth Ward was the forbidden territory. In its unreluctant 
acquiescence in restraint on competition, Streatfeild J.’s decision 
stands in unbroken lineal descent from Hearn v. Griffin.® 

The reasonableness of a restraint of trade clause is, in law, a 
question of public policy which depends, theoretically, in each case 
on the value judgment the particular court makes. The Court of 
Session regarded restraint of competition even by and within the 
co-op movement more severely: 


‘“ The only justification for the restriction ... is that competi- 
tion is contrary to the pe and the Union’s principles of 
co-operative trading. Even if proved this would not... 
constitute a justification in law for the court’s enforcing this 
restraint of the defender’s trading activities. It comes very 
near to saying that the justification for the restraint is that 
competition is bad in principle.” ° 


3 1959 8.L.T., at p. 158. 

4 eit 2 W.L.R., at p. 422. 
5 (1855) 6 El. & Bl. 47. 

6 [1918] 1 K.B. 418. 

7 Ete A.C. 648. 

3 (1815) 2 Chit. 407. 

® Supra, at p.159. 
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The boundary agreement of the Co-operative Union is on the 
Register of Restrictive Trading Agreements, and—unless*abandoned 
—will in due course have its validity scrutinised by the Restrictive 
Practices Court. *. 

Economic arguments relevant to the position both at*°common 
law and under the 1956 Act, are reviewed inehis comment below by 
Mr. Yamey. 

(2) The ‘* trade union ” issue. 

It was argued, to a somewhat illogical end I believe, by Windy 
Nook that the Co-operative Union was incorrectly registered under 
the 1898 Act since it is, in law, a “* trade union ” within the meaning 
of the Trade Union Acts, 1871-1918. 

This argument was pressed because, if the Co-op Union were held 
to be a “trade union,” section 4 (1) of the Trade Union Act, 1871, 
would apply to its rules, and, so far as those rules constituted 
an agreement among the member societies ‘concerning the 
conditions on which . . . members for the time being . . . 
shall . . . transact business,” 1° such rules would not be directly 
enforceable in a court of law. However, the wording of sections 
8 and 4 of the 1871 Act is such that section 4 (1) applies to a 
“ trade union’s’’ rules only if those rules are considered to be 
in unreasonable restraint of trade at common law. Since Streatfeild J. 
held otherwise on the restraint of trade issue, section 4 (1) could 
not apply; but, on the other hand, had rule 10 been held to be 
unlawful at common law, so tainting the award, the applicability 
of section 4 (1) would then have been superfluous. 

Be this as it may, in fact the learned judge held that the Co-op 
Union is not a *‘ trade union ” in law. Though one of its objects is 
‘imposing restrictive conditions on the conduct of any trade or 
business,” 11 this is not its ‘‘ principal ” object under its rules. The 
“trade union ” issue was not raised in the Scottish case. Was it 
because Scottish lawyers are notoriously logical ? 

(8) The perpetual award issue. 

There is nothing in the Arbitration Act, 1950 (which, in the 
present respect, does not extend to Scotland), that lays down the 
scope and duration of an arbitral award. This depends, in my 
opinion, in England as in Scotland, on the interpretation of the 
agreement in which the arbitration clause is ‘* embedded.” 

Without any real consideration of the contractual limits of the 
award, Streatfeild J. held it binding in perpetuity on Windy 
Nook, despite their non-membership of the Union, by analogy with 
the resale price maintenance case of Palmolive Co. (of England) v. 
Freedman.™ With respect, there is a world of difference between 
maintaining the price of a tablet of soap and excluding a trader for- 
ever from a particular area of business. If any clear reason is to be 


10 Trade Union Act, 1871, s. 4 (1). 
11 The wording in the Trade Union Acts, 1871-1918. 13 [1928] Ch. 264. 
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found in the judgment of the English court, it is that co-op principles 
of trading*require this particular result. 
The Scottish court, however, took a different view of the nature 
< of the purposes of the Co-op Union as revealed in its contractual 
rules. As the Scottish judges saw it, adherence to co-op principles is 
a voluntary matter under the Union’s rules and is not to bes 
required of any society which, by withdrawal from membership, 
signifies its desire no longer to be subject to those principles. This 
appears, in my opinion, to be a fair and true interpretation of the 
relevant rules, which permit a member to withdraw, which, indeed, 
require a member’s exclusion if it will not conform with the 
Union’s principles and which, in providing for boundary disputes, 
clearly refer to ‘“‘ members,” i.e., continuing members, when they 
refer to the “ parties ” to the dispute. Moreover, to hold an award 
binding on an ex-member society for all time might lead to extremely 
unjust results : 


‘6 The consequence would be that if the Union were dissolved 
and the ideal of non-competitive co-operative trading ceased 
to have any adherents in the movement, the defenders would 
still continue subject to the trading restraints in the 
award. ... Or again if the pursuers left the Union they would 
be free to trade in the defenders’ existing territory in Motherwell 
while retaining their monopoly in the disputed area in Bells- 
hill.” 13 

The Birtley case was cited, on the legal effect of the award as 
in other respects, to the Court of Session. Lord Clyde observed : 


‘6 In the recent case of the Birtley and District Co-operative 
Society v. Windy Nook and District Industrial Co-operative 
Society, a different view of rule 10 was taken. In that case the 
arbitration clause in rule 10 was treated as standing by itself 
quite independent of the other rules and in particular rule 15 (1), 
and because it was a rule applicable to a co-operative society 
it was construed as akin to a statutory obligation and not as 
an obligation arising under an ordinary commercial contract. 
I do not feel able to accept such a distinction between co-opera- 
tive and other trading activities. I see no legal basis for it.” ** 


And neither, with respect, do I. 
C. GRUNFELD. 


H 


‘An axiom of the [co-operative] movement is ‘one area—one 
society.’ ? ** Co-operative policy . . . is to avoid overlapping, so that 
when two societies adjoin it is necessary to fix a boundary and to 
ensure its observance.” 15 Is this policy (and the resultant system 


13 Supra, at p. 158. 

14 Ibid. 

15 A. M. Carr-Saunders et al., Consumers’ Co-operation in Great Britain, revjsed 
edition, 1942, pp. 88, 80. 
Vor. 22 m 42 
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of boundary demarcation agreements and arrangements) in the 
public interest? The Birtley District case, on the legal aspects of 
which Mr. Grunfeld has commented in the preceding note, raises 
this question in the narrow context of the common law doctrine of" 
restraint of trade, and in the judgment the discussion of the economic 
eimplications of the policy and its implemetitation is sketchy. A 
fuller and more questioning examination of the economics of the 
policy may be expected when the Restrictive Practices Court comes, 
in due time, to consider restrictive boundary agreements and 
arrangements in co-operative retailing.** Within the field of 
co-operative trading, these agreements are a species of market- 
sharing agreements, a class of restrictions which has not yet been 
considered in a case before the court." 

Boundary demarcations, where effective, create a series of 
adjacent local monopolies in co-operative retailing. The disadvan- 
tages to consumers in this sector of retailing are those generally 
associated with monopoly: one spur to efficiency—the competition 
of another co-operative society—is absent **; and consumers have 
no choice of co-operative suppliers—they have, as co-operators, to 
take or leave the services of the single society. The second point is 
of special significance. A co-operative society can have only one 
policy relating to each of such (partly inter-related) variables as 
price and dividend levels, range and variety of goods stocked, and 
quality and amount of retail service (of which the number and 
location of branch shops and mobile vans and the frequency of 
delivery services are important aspects). Not all co-op-minded 
people have uniform preferences and requirements in respect of these 
matters. Hence the policy adopted by a particular society will 
attract or estrange different people in varying degrees. A single 
monopolist co-operative society cannot cater equally well to the 
needs of all co-op-minded people within its borders, and the unsatis- 
fied or less satisfied members are denied access to other co-operative 
suppliers who might have been willing and able to meet their needs 
more satisfactorily.” The fact that when there is a breach of the 


1e Boundary agreements and arrangements appear to be registrable under the 
Restrictive Trade Practices Act, s. 6 (1), being agreements under which restric- 
tions are accepted by two or more parties in respect of ‘‘ the areas or places 
in... which goods are to be supplied.” 

17 The Monopolies Commission did not have before it any example of a market- 
sharing arrangement demarcating exclusive trading regions within the home 
market. 

18 Boundary agreements '“ might actually be more undesirable than the competi- 
ton which ensues from overlapping. They may protect and encourage sloth 
and stagnation, whereas competitive penetration by a more vigorous into a 
more adalen: society’s area might inspire the latter to greater efforts . ..”: 
Co-operative Independent Commission Report, 1968, p. 81. 

19 Here are two examples of differences in consumers’ interests as affected by the 
policies of societies. The Webbs, writing in 1921, suggested that societies did 
not cater to the needs of the ‘“' poorer labourers '’ in such matters as quality of 
Sai services and level of prices and dividends (S. and B. Webb, The 

onsumers' Co-operative Movement, 1921, p. 816). The recent Co-operative 
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monopoly, as in the reported case, each of the co-operative societies 
secures some customers, illustrates this general point. The finding 
of Streatfeild J. that ‘‘ the plaintiffs are financially able to provide 
“exclusively the co-operative needs of the (disputed) area ” does not 
take cognisance of the fact that co-op-minded people do not have 
uniform needs and pfeferences, and that whatever a particular 
society does, some co-operative needs will be satisfied more fully 
than others. 

Of course, private retailers do compete with co-operative societies, 
and do offer a range of choice of retailing policies and practices to 
consumers, including co-op-minded ones. This competition consider- 
ably reduces the practical effects of the adverse side of co-operative 
regional monopoly. An inefficient society will lose business, and dis- 
gtuntled co-operators will turn to private retailers. Indeed, in 
some areas boundary arrangements may well have “ no substantial 
economic significance,” and may be fit candidates for removal from 
the register of restrictive agreements.7° However, the checks and 
safeguards provided by private retailing are obviously not 
** co-operative ” or provided by the co-operative ‘f movement.” 74 
To that extent, the restrictions, it could be argued, reduce the satis- 

` factions of co-op-minded consumers. Moreover, in areas where the 
co-operative society may be in a dominant position in the market, 
the restraints may more materially injure the interests of co-operators 
and, by offering less effective competition to private retailers, those 
of other consumers as well. But it is doubtful whether this is 
important in practice. 

The case usually made for the establishment of regional monopo- 
hes in co-operative retailing is that this avoids wasteful overlapping 
and duplication of facilities (e.g., delivery vehicles and shops) and 
that it allows each monopolist society to attain the full economies 
of scale in its area. In general terms the case is weak. Facilities 
which are not always fully used are not conclusive evidence of 
waste. They may represent more adequate catering to variegated 
requirements and provide the service of availability. Again, even 
if a monopolist society has access to economies of scale within its 
area, the absence of co-operative competition may weaken the drive 
to secure economies. In any case, any achievement of a reduction 
in costs occurs at the expense of the limitation of co-operators’ 
choice. Moreover, boundaries may prevent some societies from 
expanding to their optimum scale, and force others to attempt to 
operate beyond the optimum scale. 


Independent Commission Report (p. 47) refers to ‘* the Co-operative bias towards 
the older woman shopper, and the relative failure to attract the heavy-spending 
teenage and younger woman." 
20 In terms of Restrictive Trade Practices Act, s. 12. 
21 A boundary agreement cannot bind a co-operative society not subject to it, f.6., 
in practice, not a member of the Co-operative Union. In fact there are few 
such societies, which are, in any oase, cut off from the “ co-operative movement.” 


664, THE MODERN LAW REVIEW Vor. 22 
But even if it were found in a particular case that the removal 
of a boundary agreement and the ensuing development of co-opera- 
tive competition could be expected to result in a substantial increase 
in costs, it is suggested that it may be difficult to bring this as a” 
defence of the agreement within section 21 (1) of the Restrictive 
° Trade Practices Act. It could be argued ‘that the avoidance of 
higher costs brings “‘ specific and substantial benefits or advantages ” 
to the “‘ public as purchasers, consumers or users of any goods,” 
to use the language of paragraph (b) of section 21 (1), the justification 
most likely to be relied on in defence of boundary agreements. But, 
on the other hand, it does not follow that the postulated substantial 
increase in costs of the societies could be passed on to their 
customers in the form of equally substantial increases in prices (or 
reductions in patronage dividends), or reductions in quality of service. 
This is so because the customers could easily escape this 
burden by transferring their custom to private retailers. The 
supposed advantages of the restraint on co-operative competition 
would be substantial for co-operators as consumers only if most 
co-operators in the area were prepared to remain loyal co-operative 
customers despite substantial increases in the prices they paid or 
substantial reductions in the services they received. It is doubtful 
whether such loyalty is common. 

One (or both) of the societies might in due-course suffer some 
loss of capital in the course of inter-society competition released by 
the removal of a boundary agreement. It is suggested that the 
avoidance of such possible losses by means of boundary agreements 
would not constitute any ‘‘ specific and substantial benefits or 
advantages ” to the public “‘ as purchasers, consumers or users of 
any goods.’ These losses would be borne by members of co-operative 
societies as investors in co-operative enterprises and not as consumers 
of goods supplied by co-operative enterprises. It might, of course, 
be argued that members invest money in co-operative enterprises 
to further their interests as consumers, and hence that the distinction 
between the investor and consumer aspects of participation in 
co-operative societies is untenable. This argument would perhaps 
be plausible if the individual member’s share in the capital of the 
society was equal to his share in total purchases made by its members. 
But this equality of interests is not a necessary feature of consumer 


co-operation. 
B. S. Yamey. 


JUDICIAL Review or PLANNING DECISIONS 


In recent cases involving judicial review of powers exercised by 
administrative authorities, two trends have been clearly discernible. 
In the first place, the use and scope of the action for a declaration 
as a means of challenging administrative acts and decisions have 
been increasing. Secondly, the superior courts have been leaning 
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heavily against methods of statutory interpretation that would 
lead to acfuiescence in the exclusion of their own jurisdiction to 
pronounce on questions of law. The decision of the House of Lords 
“in Pyx Granite Co. v. Ministry of Housing and Local Government * 
confirms these two trends. Of late there have also been faint and 
ambiguous indications that, the courts may possibly be overcoming » 
their deep-rooted aversion from giving countenance to the idea that 
they may sometimes be ready to scrutinise the merits of the exercise 
of discretionary powers in which a “ policy ”? element is present. 
However, the decision of the Court of Appeal in Fawcett Properties, 
Lid. v. Buckingham County Council? suggests that no material 
movement of judicial attitudes in that direction has yet occurred. 

The judgment of the Court of Appeal in the Pya case ° was the 
subject of a note in (1958) 21 M.L.R. 404, but the facts may be 
briefly restated. Acting under the provisions of the Town and 
Country Planning Act, 1947, the Minister made determinations that 
quarrying operations carried on by the company constituted develop- 
ment for which planning permission was required, and he proceeded 
to grant permission for certain operations only and to attach various 
conditions to the permission granted. The company claimed 
declarations that unconditional planning permission had already 
been granted to them (by virtue of the combined effect of a Private 
Act, an agreement made subsequent to that Act, and the 1947 
Act and the General Development Orders made thereunder), that the 
Minister’s determinations were therefore of no effect, and alterna- 
tively that certain conditions annexed to the grants of permission 
were invalid. The House of Lords held (reversing the majority of 
the Court of Appeal on this point) that on the proper interpretation 
of the Private Act and the subsequent agreement planning permission 
had already been granted, that the Minister’s determinations to the 
contrary were invalid, that (affirming the view taken by the majority 
of the Court of Appeal) the courts had jurisdiction to make a 
declaration to that effect and that that jurisdiction should be 
exercised in favour of the appellants in the present case. 

The most striking aspect of the case is the unanimous view of 
their Lordships that the machinery prescribed by the 1947 Act 
for the determination of the relevant questions was not to be 
treated as exclusive, even though the Minister’s decisions were there 
expressed to be “ final.”? This conclusion was arrived at by a 
particular application of the common-law presumption against 
ouster of the jurisdiction of the superior courts. ‘°‘ It is a principle 
not by any means to be whittled down that the subject’s recourse 
to Her Majesty’s courts for the determination of his rights is not 
to be excluded except by clear words.” 4 Recourse to the statutory 


1 [1959] 3 W.L.R. 846; also reported [1959] 8 All E.R. 1. 

2 [1950] 2 W.L.R. 884; also reported [1959] 2 All H.R, 321. ; 

3 [1958] 1 Q.B. 584. 4 [1959] 8 W.L.R. at 357, per Viscount Simonds. 
è ğ ° 
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machinery had not expressly been made obligatory. And the right 
that the appellants were seeking to vindicate was the common-law 
right to do what they would with their own land—a right, that had 
been encroached upon by planning legislation. The present case was” 
distinguishable from Barraclough v. Brown,’ where the House of 
Lords had held its declaratory jurisdiction %o have been excluded 
by the prescribed statutory machinery, for in that case the right 
asserted by the appellant had itself been created by the statute 
that provided the means of enforcing it.® 

It would be imprudent to assume that the Pyæ case foreshadows 
a state of affairs in which the superior courts will be ready to entertain 
an unlimited range of declaratory actions brought by persons whose 
common-law rights are in issue and who prefer not to avail them- 
selves of the prescribed alternative machinery. In the Pym case 
the substantial question of law involved was a difficult one (although 
it was hardly of general importance); moreover, some of their 
Lordships may well have been influenced by the fact that at the 
time when the case was decided the only alternative method of 
testing the Minister’s ruling in the courts was circuitous and cumber- 
some.’ One would be very surprised if the courts were to give any 
encouragement to property-owners whose premises have been made 
the subject of demolition or closing orders, or to taxpayers who 
consider that their tax assessments have been based on wrong legal 
principles, to ask for declarations as to their rights*; the rights 
affected are indeed common-law rights, but the prescribed methods 
of determining these questions are recognised as being satisfactory. 

Nonetheless, the Py decision emphasises the fact that the scope 
of the declaration as a judicial remedy in administrative law is being 
cautiously extended.. Those who look for pointers to the future 
may take their guidance either from the circumspection of Viscount 
Simonds (“‘ where the administrative or the quasi-judicial powers 
of the Minister are concerned, declaratory judgments should not 
readily be given by the court ’’) ® or from the downrightness of Lord 
Goddard (‘I know of no authority for saying that if an order or 
decision can be attacked by certiorari the court is debarred from 
granting a declaration in an appropriate case *’).?° 


5 [1897] A.C. 615. 

6 For the fullest analysis of the material distinctions between the two cases, see 
the speech of Lord Jenkins ([1959] 8 W.L.R. at 869-971), praying in aid the 
third rule laid down by Willes J. m Wolverhampton New Waterers Co. V. 
Hawkesford (1859) 6 C.B.(x.8.) 886, at 356. 

T Cf. the observations on this point by Lord Denning in the Court of Appeal [1958] 
1 Q.B. at 566-567. Bee now Town and Country Planning Act, 1959, s. 32, 

iving & right of appeal to the High Court from determinations made by the 
inister under sg. 17 of the 1947 Act. 

8 Cf. Cohen v. West Ham Corporation [1988] Ch. 814; Smeeton v. Att.-Gen. 
[1920] 1 Ch. 85. 

e [1959] 8 W.L.R. at 358. 

10 Ibid., at 860. His Lordship added: ‘‘ The remedies are not mutually exclusive, 
though no doubt there are some orders, notably convictions before justices, 
where the only appropriate remedy is certiorari.” 
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Since the Minister’s determinations were held to be ineffective, 
it was unnecessary for their Lordships to consider either the validity 
of the conditions that he had purported to impose or the propriety 

° of challenging them by an action for a declaration, and no opinion 
was expressed on these matters. In future the validity of such 
conditions, if contained in the decision of the Minister, will bee 
reviewable only by the special procedure provided by section 81 
of the Town and Country Planning Act, 1959, but it does not appear 
that this procedural change will affect the scope of review, which 
is still somewhat indeterminate. Of the several important questions 
that await an answer, the most pressing concerns the circumstances 
in which an invalid condition may be severed from the grant of 
permission to which it is annexed. There is little doubt, however, 
that the courts do have jurisdiction to declare a condition to be 
invalid. Such a power was assumed to exist (in another context) 
in the Wednesbury Corporation case ™ and by the majority of the 
Court of Appeal in the Pyw case, and was exercised by Roxburgh J. 
in Fawcett’s case.2 The Court of Appeal, although reversing the 
judgment of Roxburgh J., cast no doubt upon the existence of the 
power. 

The judgments in the Court of Appeal in Fawcett’s case conclu- 
sively rebut the assertion (which still appears in a number of books) 
that English law recognises a general principle to the effect that 
administrative powers must be exercised reasonably. The local 
planning authority had granted the plaintiff’s predecessor in title 
permission to build a pair of semi-detached farmworkers’ cottages, 
subject to the condition that the occupation of the cottages should 
be limited to persons whose employment or latest employment was 
or had been in agriculture, forestry or an industry mainly dependent 
on agriculture, and the dependants of such persons. The reason 
given for imposing the condition was that the authority was not 
prepared to permit the erection of dwelling-houses on the site 
unconnected with the use of the adjoining land for agriculture. 
The plaintiff, who wished to put into occupation persons not falling 
within the terms of the condition, claimed declarations that (inter 
alia) the condition was ultra vires or void for uncertainty. He relied 
particularly upon Lord Denning’s dictum in the Pyw case that such 
conditions ‘‘ must fairly and reasonably relate to the permitted 
development.” * The condition, as it stood, could not properly 
effectuate the purposes it was designed to serve; the outline develop- 
ment plan for the area aimed at preserving its predominantly rural 
character, but the impugned condition could be complied with by 
putting into occupation persons who had no connection whatsoever 
with local agriculture; to that extent the reasons given for imposing 


11 Associated Provincial Picture Houses, Lid. v. Wednesbury Corporation [1948] 
1 K.B. 228. 

12 [1958] 1 W.L.R. 1161; [1958] 8 All E.R. 621. 

is [1958] 1 Q.B. at 572. 
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the condition were inconsistent with its terms. In short, the local 
authority must be deemed to have taken irrelevant m&tters into 
account in exercising its discretion. Moreover, the condition was 
vaguely worded; and inasmuch as non-compliance might lead to 
penal consequences, it should be held to be void for uncertainty in 
eaccordance with the tests applied to determine the validity of 
by-laws. 

These contentions, although sympathetically received, were of 
no avail. The condition was ill-drafted; it was not the most efficient 
means of achieving its object; but, read as a whole, it was in broad 
conformity with local planning policy and bore an intelligible 
relationship to that policy; the written reasons that the authority had 
given for imposing it were not entirely satisfactory, but the court 
could not infer that the authority must therefore have had regard 
to irrelevant considerations. If the plaintiff had been able to demon- 
strate that the condition was not merely unreasonable but absurd, 
tbe court, applying the principles laid down by Lord Greene M.R., 
in the Wednesbury case,** might have been ready to conclude that 
the authority had gone outside its powers by taking irrelevant 
factors into account, but this was not the case. And although Lord 
Evershed M.R. and Romer L.J. were prepared to assume that a condi- 
tion might be declared void for uncertainty, independently of any 
other head of invalidity,’* the plaintiff had not succeeded in establish- 
ing the requisite degree of uncertainty. 

Neither the several formulations of the appropriate legal tests of 
invalidity nor the application of those tests to the particular facts 
can be adequately discussed in this brief comment on a difficult but 
extremely interesting case. To one seeking to place the decision 
in the larger context of the law relating to judicial review of 
administrative action, perhaps the most significant passage in the 
judgments is to be found in Romer L.J.’s statement of general 
principle **: 

‘ Now, conditions attached to development permission do 
not strictly constitute planning policy; they are rather means 
of effectuating a policy already predetermined. I think never- 
theless that they are entitled, equally with the policy which 
they are designed to implement, to the shelter of what I might 
call the Wednesbury umbrella. The reasons for giving that 
shelter to decisions on policy are, in my opinion, equally appli- 
cable to the machinery which is essential for rendering ioe 
decisions effectual.” 


In such a climate of judicial opinion, the burden of proving either 
that the considerations to which the deciding authority had regard 


14 [1948] 1 K.B. 228. 

15 Pearce L.J., on the other hand, took the view that uncertainty was “not a 
separate point but merely one of the points whose cumulative effect may prove 
that the council cannot have taken the right things into account " (T1950) 2 
W.L.R. at 904). 16 Ibid., at 898. 
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were legally irrelevant or that the decision was one which no 
reasonable’ authority could have arrived at is unlikely to be dis- 
charged except where powers have been flagrantly misused. 


i S. A. DE SMITH. 


e 
NATURAL JUSTICE AND THE BARNSLEY Co-oP. 


THE granting of a spirits off-licence to a co-operative society in 
Barnsley is hardly a situation out of which a leading case would 
seem likely to emerge. Nevertheless, the decision of the Divisional 
Court of the Queen’s Bench Division in R. v. Barnsley Licensing 
JJ., ew p. Barnsley and District Licensed Victuallers’ Association,’ 
is of unusual interest. It provides a useful case-study in statutory 
interpretation; it illustrates some of the difficulties experienced in 
applying the maxim nemo judew in causa sua; and it is remarkable for 
the fact that a fundamental rule of direct relevance to the decision 
was not referred to in either of the judgments. 

The society’s application for an off-licence was granted by seven 
justices, six of whom were members of the society. The chairman 
of the meeting of licensing justices had been an unsuccessful candidate 
for election to a directorship of the society in the previous year. 
Associations representing licensed victuallers and off-licence holders 
in Barnsley applied for certiorari to quash the decision on the grounds 
that one or more of the justices were disqualified by section 48 of 
the Licensing Act, 1958, and were thereby biased. Section 48 sets 
out a number of disqualifications of licensing justices for various 
forms of pecuniary or proprietary interest. Section 48 (4) disqualifies 
a justice from acting for any purpose under the Act in a case concern- 
ing premises in the profits of which he has a beneficial interest; 
section 48 (6) provides that no act done by any justice disqualified 
under that section shall be invalid by reason only of that disqualifica- 
tion; section 48 (6) renders a justice liable to a penalty if he acts 
knowing that he is disqualified by the Act. In some respects the 
disqualifications set out in section 48 go beyond the common-law 
disqualification for direct pecuniary interest, but subsection (4) 
substantially restates the common-law rule. It would seem to 
follow, therefore, that subsection (5) protects from challenge deci- 
sions made by justices disqualified for pecuniary interest either at 
common law or by any provision of section 48. This construction 
of the subsection commended itself to Lord Parker C.J. and Donovan 
J. Ina forcefully argued dissenting judgment, Salmon J., beginning 
with the proposition that the common-law rule could be displaced 
only by unambiguous language, held that section 48 left the common- 
law disqualification untouched so that it ran parallel with the statu- 
tory disqualification under subsection (4), and that since subsection 
(5) was expressed to save only acts done by persons disqualified 


1 [1959] 8 W.L.R. 96; also reported [1959] 2 All E.R. 685. 
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under-that section it offered no protection to acts done by persons 
disqualified at common law. With respect, however, this construc- 
tion of subsections (4) and (5) appears excessively strained. 
None of the members of the court was prepared to construe sub-* 
section (5) as validating every breach of the common-law rule nemo 
‘jude in causa sua. The common-law rule is directed not only against 
adjudication by any person who has any pecuniary interest in the 
case before him; it is also directed against adjudication by one whose 
position in relation to the parties or the issues gives rise to a likeli- 
hood of bias. Even if the vitiating effect of a trivial pecuniary interest 
had been removed by subsection (5), the subsection could still 
be restrictively construed so as to leave open the possibility of 
challenge for likelihood of bias, although challenges based on this 
ground had almost invariably been founded on allegations other 
than pecuniary interest. Lord Parker C.J. (delivering the judgment 
of himself and Donovan J.) accordingly considered whether the 
interest of the justices as shareholders of the society and as potential 
customers of the shop (from which, as members, they would obtain 
a small annual rebate in respect of their own purchases) gave rise 
to a real likelihood of bias on their part. On the facts he held that 
it did not. Since Salmon J. was of the opinion that certiorari 
should issue because of the common-law disqualification, it was not 
strictly necessary for him to consider this question; but he did 
consider it and, after referring to the element of financial benefit 
(““ the advantage of being able to buy a bottle of gin at about half-a- 
crown . .. below the retail list prices .. . may be... small, but to 
any ordinary mortal the advantage is a real one ’’), to the somewhat 
embarrassing position of the chairman and to the esprit de corps 
that might be expected of members of a co-operative society, 
arrived at the opposite conclusion to the majority of the court. It 
is worth noting that his Lordship, in order to ascertain whether 


_ there was a real likelihood of bias, applied the test of a reasonable 


man fully conversant with the facts of the case. But a finding that 
there is a real likelihood that members of a tribunal have been 
affected by bias is a serious one, and one inclines to the view that 
where allegations of this nature are made it is desirable for the 
judge to substitute himself for the hypothetical reasonable man. 

If Salmon J.’s approach had been adopted by another member 
of the court and the decision had been quashed, for pecuniary interest 
per se or for likelihood of bias or on both grounds, it would have 
been impossible for any similar application by the co-operative 
society to be heard in Barnsley, inasmuch as all but one of the 
justices were members of the society so that a quorum could not 
have been formed. On Salmon J.’s view of the matter, it might 
have also been impossible for a Barnsley bench to be constituted in 
connection with summary criminal proceedings relating to the 
society. His Lordship was not unmindful of these difficulties (which 
were not mentioned in the majority judgment), but he regarded 
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them as ‘of little importance in comparison with the principle 
involved.” °? With all respect, these difficulties appear to be of 
paramount importance; and they can be disposed of by applying the 
well-known common-law doctrine of necessity, which provides that 
an adjudicator who is subject to disqualification at common law for 
interest or likelihood èf bias is required to act if there is no other 
competent tribunal or if a quorum cannot be formed without 
him.’ It is indeed surprising that this doctrine, which gave a con- 
clusive answer to the contentions of the applicants for certiorari in 
the present case, was ignored in both the majority and the minority 
judgments. 

Finally, all members of the court agreed that the right of the 
applicants to move for certiorari was not taken away by their 
solicitor’s omission to object to the qualifications of the justices 
at the hearing of the original licensing application. He had neither 
known nor had ready means of knowing of their connection with 
the society, and it was not part of an advocate’s duty to put “ fishing 
questions *? to members of a tribunal in the hope of eliciting such 
information. 

S. A. DE SMITH. 


SUPERVISION OF EXPERT TRIBUNALS BY THE COURTS 


Tue Tribunals and Inquiries Act, 1958, has given certiorari a wider 
application than before; the recent decision of the House of Lords in 
Baldwin & Francis, Lid. v. The Patents Appeal Tribunal and others} 
is therefore of some general importance. 

The facts were shortly these. The appellants, the applicants 
for an order of certiorari, were the proprietors of Letters Patent No. 
658828 relating to an electric lockout relay. The third and fourth 
respondents (hereinafter called the respondents) had applied for 
a patent relating to a similar device which bore the number 708680. 
The appellants opposed the grant of a patent to the respondents, 
inter alia, on the ground that the respondents’ invention could not 
be performed without substantial risk of infringement of claim 1 of 
the appellants’ patent No. 658828. If the Patent Office finds that 
there is a substantial risk of infringement of an older patent, it does 
not refuse to grant a patent, but it orders that a reference be inserted 
into the specification as provided by section 9 (1) of the Patents Act, 
1949. The effect of such a reference was stated by Lord Denning 
to be ‘f... very limited. It is interlocutory in nature. Even when 


2 [1059] 8 W.L.R. at 107. 

3 See Judicial Review of Administrative Actton, 164. 

1 That decision 1s reported in [1959] 2 All E.R. 488: the decision of the Court of 
Appeal in [1959] 1 Q B. 105; [1958] 2 All E.R. 868 (noted 21 M.L.R. 568); and 
the proceedings ın the Divisional Court [1957] R.P.C. 465. The decision of the 
Patents Appeal Tribunal has been cited verbatim by Lord Morton. The other 
members of the House were Lord Reid, Lord Tucker, Lord Somervell.and 
Lord Denning. 
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made, it does not give the appellants any greater rights than they 
had before, it is more a detriment to the respondents thah a benefit 
to the appellants.” ? 

Claim 1 of the appellants’ patent contained four alternatives 
which were called in the proceedings A, B, Cand D. It was ‘common 

eground that there was only a risk of infringement of the fourth 
alternative D and that the other three alternatives were immaterial. 
There was no further dispute that the example given in the respon- 
dents’ patent specification and shown by a drawing fell within the 
alternative D of the appellants’ claim 1 as construed by them. The 
superintending examiner acting for the Comptroller-General of 
Patents heard contradictory evidence of a scientific nature as to the 
meaning of certain technical terms used in the appellants’ specification 
and came to the conclusion that the example given by the respondents 
which admittedly amounted to an infringement of alternative D on 
the appellants’ construction of their claim would constitute a 
substantial risk of infringement, and ordered that the statutory 
reference be inserted into the respondents’ specification. 

The respondents appealed against that decision to the Patents 
Appeal Tribunal (hereinafter referred to as P.A.T.). The argument 
of the respondents before P.A.T. was twofold: (i) that their invention 
could be carried out otherwise than shown in their drawing and (i) 
that they disputed the appellants’ construction of claim 1 of patent 
specification No. 658828. The appellants’ reply was that the reader 
of the instruction given by the respondents’ specification would in 
the first instance carry out the instruction as shown in the drawing 
and so infringing alternative D. The P.A.T., however, accepted 
the respondents’ submission and allowed the appeal. In the 
written decision it was remarked that the question whose submission 
was correct was ‘f a simple matter of technical significance susceptible 
of ready proof by evidence,” and held that there was no evidence 
before him which would justify him ‘‘ in holding that the respondents’ 
contention (as to the possibility that their invention could be 
worked in a way which would not infringe claim 1 of the appellants’ 
patent) was not well founded ”; and the P.A.T. reversed the decision 
of the superintending examiner. 

The appellants now moved for an order of certiorari. The 
application came before Lord Goddard C.J. and Donovan J. It 
should be mentioned that Lord Goddard C.J. offered to convene a 
special court with a judge expert in patent matters, but the late Mr. 
James Mould, Q.C., who appeared for the appellants, declined that 
offer. 

The first point taken by Mr. Mould for the appellants was, that 
the absence of evidence did not entitle the P.A.T. to depart from 
the findings of the superintending examiner who was a technical 
expert and could decide a technical matter on his own expert 


3 [1959] 2 All E.R. at p. 449. 
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knowledge. That point was not dealt with by the Divisional Court. 
It seems tô be a substantial ground for complaint which might easily 
arise whenever there is an appeal from an expert to a less expert 
“tribunal, The attitude adopted by the P.A.T. is at variance with the 
former practice of the P.A.T. which adopted the practice laid down 
by the Law Officers*to whom before 1982 an appeal from thes 
Comptroller-General in patent matters lay, and who interfered with 
a decision of the Comptroller only if it was clearly established that 
the decision was wrong.’ It is submitted that in the absence of 
sufficient evidence the P.A.T. should either remit the case or call 
for the assistance of a scientific adviser as provided in the Patents 
Appeal Rules, 1950, rule 11 et seq., rules similar to Order 87a of the 
Rules of the Supreme Court. 

The second ground for the application for certiorari before the 
Divisional Court was that the P.A.T. misconstrued section 9 (1) of the 
Patents Act, 1949. The Divisional Court treated that point as a pure 
question of fact. After the hearing before the Divisional Court 
Mr. Mould died and Mr. Patrick Graham, Q.C., who appeared in the 
higher courts as counsel for the appellants, took there only the third 
point, which was as follows. 

The P.A.T. in its written decision mistakenly dealt only with 
alternative B of claim 1 which was immaterial and omitted to refer 
to alternative D. The effect of that mistake was that the written 
decision made no sense. An admission that the reference to alterna- 
tive B was an error was made in the House of Lords by counsel for 
the respondents. Lord Denning recited those admissions in his 
opinion as follows *: 


“< The judge has taken the wrong alternative. He has taken 
alternative (B) whereas he should have taken alternative (D). 
Our contentions were never based on alternative (B) but on 
alternative (D). The only explanation we can suggest is, that, at 
the end of the argument, the judge was in our favour, but that 
owing to the time which elapsed before he came to write his 
judgment he took the wrong alternative.” 


In order to appreciate that error the respective patent specifications 
had to be looked at and construed. Mr. Mould had prepared for 
use in the Divisional Court a series of drawings which showed the 
working of the respondents’ system as described in their specification. 
He offered to explain the respondents’ patent specification with 
the assistance of those drawings. The Divisional Court refused to 
be instructed by counsel ë though, as already mentioned, it was pre- 
pared to convene a special court. 

The Court of Appeal, on the other hand, did listen to the instruc- 
tion on the electrical technicalities given by Mr. Graham, and with 


3 Per Herschell §.-G., in Re Glossop’s Patent (Griffith, Patent Cases, at p. 286). 
Sir Thomas Inskip 8.-G.’s decision n Re Zucker’s Application (44 R.P.C. 257) 
was to the same effect. 4 [1959] 2 All E.R. at p.. 447. 

5 [1957] B.P.C. at p. 466, per Lord Goddard O.J., at p. 469, per Donovan J. 
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the help of the visual aids and an analysis of claim 1 of the appellants’ 
specification understood the technical facts necessary to cdnstrue the 
patent specifications. The same can be said of the Law Lords. The 


Court of Appeal, however, dismissed the appeal on the ground that “ 


they could not construe the patent specifications without being 
informed by evidence as to the meaning of tht technical terms used 
and that being so the application for certiorari failed in limine because 
the court in these proceedings was not entitled to look at the 
evidence given in the proceedings or to receive new evidence on 
affidavit. 

The House of Lords, for its part, did not accept the view expressed 
by the Divisional Court that they could not deal with technical 
matters on certiorari, a view which would have stultified the effect 
of section 12 of the Tribunals and Inquiries Act, 1958. Lord Morton 
agreed with the view expressed by Parker L.J. (as he then was) so 
far as reception of evidence was concerned, but he stated that there 
were: 


** , .. other means whereby the meaning of technical words may 
be ascertained. For instance, counsel are sometimes ready to 
agree that well-known technical words have a particular mean- 
ing. In the present case the House was greatly assisted by an 
analysis of claim 1 of the appellants’ specification . . . and 
accepted as correct by counsel for the respondents. Moreover, 
the court has power to appoint assessors under section 98 of 
the Supreme Court of Judicature (Consolidation) Act, 1926. 
It would indeed be regrettable in present times, when certiorari 
lies to so many tribunals dealing with scientific matters, if the 
courts were precluded from considering whether there was an 
error of law on the face of the record because they did not 
know the meaning of certain technical terms.’? ® 


There is further the possibility of appointing a court expert under 
Order 87, rule 1, and of a special referee to inquire and report under 
the new Order 86, rule 2, made in consequence of a recommendation 
of the Evershed Committee in its report.’ 

Of special interest is the speech of Lord Reid, who pointed out 
that, in most cases, the courts could deal with technical questions on 
the instructions given to them by counsel because usually there 
could hardly be a dispute about basic technical facts. The impor- 
tance of this decision seems to be that in future the Divisional Court 
of the Queen’s Bench Division cannot refuse to be instructed in 
technical matters either by counsel or by independent scientific 
advisers. 

Notwithstanding the different approach by the Law Lords the 
appeal was dismissed. All Law Lords except Lord Denning were 
of the opinion that no error was shown on the face of the record. 
Lord Denning held that there was an error shown, but he would not 


6 [1959] 2 AJL E.R. at pp. 488, 489. 
T 1953, Cmd. 8878, paras. 392-295. 
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exercise his discretion in favour of the appellants, because there were 
other remeflies available to them. The appellants could when they 
saw that the tribunal had overlooked alternative D have gone back 

“and pointed out the error; the tribunal might have then dealt with 
the right alternative and might indeed have made a different order 
if it thought fit to do so. No more could be achieved by certiorari » 
or mandamus. His Lordship did not know why the appellants did 
not do this except perhaps they did not think of it. This suggestion 
of going back to a tribunal seems to be of considerable importance 
end might usefully be adopted where both parties agree that the 
decision contained an error. 

Why did four of their Lordships find no error on the face of the 
record in the circumstances? Lord Tucker was of the opinion that the 
order spoke ‘‘ with the ambiguous voice of the oracle ”’ and reserved 
his decision whether that was equivalent to the sphinx showing its 
« inscrutable face.” Lord Morton held that the omission of a good 
reason and the giving of a bad one did not constitute an error on the 
face of the record because the judge was not bound to give any reason. 
That ground would not be available wherever a tribunal has to give 
reasons, €.g., where it is bound to do by section 12 of the Act of 
1958. 

Lord Reid was of the same opinion as Lord Morton. Only Lord 
Denning held that the sphinx has to give a reasoned decision. 

Another important point which was left open was the question of 
what constitutes the record where the decision of an appeal tribunal 
is brought up for review. Lord Denning was of the opinion that 
everything which touches the matter has to be brought up including 
the decision of the tribunal of first instance. Lord Tucker expressly 
reserved that question for future consideration and threw doubt on 
certain obiter dicta of the Court of Appeal in the Northumberland 
case,® thereby throwing uncertainty on that leading case. 


F. G. GUTTMAN. 


PREMIUM-LAKING AT A DISCOUNT 


Tue provisions of the Landlord and Tenant (Rent Control) Act, 
1949, prohibiting the taking of premiums in respect of rent-controlled 
property are notoriously badly drafted. They leave many questions 
open. Landlords have been tempted at times to seek in these 
ambiguities loopholes which might enable them to extract legally 
from tenants payments or other benefits analogous to premiums. 
The tide, however, seems to be running strongly against them. 
Among the questions raised by the Act are these. Must a 
premium be a cash payment? Must it be paid to the landlord? 
If it is paid to a third party, from whom, if at all, is it recoverable? 


s R. v. Northumberland Compensation Appeal Tribunal [1952] 1 K.B. 888. 
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What if it is paid not by the tenant but by a third person? Many 
of these questions have now been answered in White %. Elmdene 
Estates, Ltd." W and his wife owned a house but were forced by 
financial circumstances to sell it and rent a flat. The defendants® 
let one of their flats to W alone but required as a condition of their 

e so doing that W and his wife should sell their house to a company 
closely associated with the defendants for £1,800 although it was 
agreed that the true value was £2,800. W alone sued to recover 
the difference, £500, as a premium. No objection was taken in the 
county court to the non-joinder of W’s wife. Was W entitled to 
recover £500, £250 or nothing at all? 

The definition of “‘ premium ” in section 18 (2) gives little help 
on these points. ‘‘ Premium ” includes any fine or other like sum 
and “‘any other pecuniary consideration in addition to rent.” 
Section 8 expressly provides for the cases where the tenant is 
required to buy furniture, fittings or other articles at an overvalue 
and this provision has recently been strengthened by the Landlord 
and Tenant Act.* But nothing is said as to tenants required to sell 
something at an undervalue. 

It was contended for the defendants that, as there was no cash 
payment and as in any event the defendants received nothing, no 
illegal premium was involved in the transaction. The Court of 
Appeal, however, held that, as the reduction in the price of the 
house had been quantified by the parties at £500, it was a “ pecuniary 
consideration in addition to rent.” They further held that notwith- 
standing dicta in R. v. Birmingham (West) Rent Tribunal,’ the 
giving of such consideration to a third party at the request of the 
landlord was equivalent to payment to the landlord. 

As is usual in Rent Act cases of this type, much argument was 
based on the history of the legislation since 1915 and on small 
variations in the language used from time to time as well as the 
exact wording of the present provisions. The court found no 
difficulty in holding that ‘‘ payment ” of a premium might connote 
ways of discharging obligations other than the transfer of cash. Nor 
was the use of the word “‘ repaid ” in the Act sufficient to prevent 
the landlords from being liable to recoup to the tenant a sum which 
had never in fact been paid to them. Consideration, though it 
must move from the promisee, need not move to the promisor and 
payment to a third party at the landlord’s direction was simply 
payment to the landlords in a manner indicated by them. 

It followed that the premium was recoverable from the landlords. 
The Act is mainly directed at the person “ requiring ” the premium. 
It is he who can be prosecuted and who in the criminal proceedings 
can be ordered to repay the premium. 


1 [1959] 8 W.L.R. 185; also reported [1959] 2 All E.R. 605. 
2 Landlord and Tenant (Furniture and Fittings) Act, 1959. 
3 [1951] 2 E.B. 54. 
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Finally it was held that the premium was paid jointly by W and 
his wife atd not half by each. As no objection had been taken to 
non-joinder of the wife, W was entitled to recover the whole £500. 

- Thus the gaps or supposed gaps left by the Act are gradually 
being closed. Devices based on section 12 (7) of the 1920 Act 
(which excludes fron» control lettings at less than two-thirds ofe 
the rateable value) and those which rely on a fine distinction between 
premiums and ‘f commuted rent ’’ or rent in advance are much less 
safe since Woods v. Wtse*; Samrose Properties, Lid. v. Gibbard ë 
and Grace Rymer Investments, Ltd. v. Waite.’ 

Now the device of payment to a third party seems doomed. Nor 
does payment in kind hold out much hope, although it can still be 
argued that the decision in White v. Elmdene Estates, Lid. turned 
on the fact that the amount of the premium had been quantified by 
the parties. There are difficulties in applying some of the provisions 
of the Act to a benefit upon which no value has been put by the 
parties. But it is doubtful whether many landlords would care to 
take the risk of demanding such a benefit in the face of the present 
trend of the cases. 

J. MONTGOMERIE. 


RELIANCE BY STEVEDORES ON CLAUSES IN Buus oF LADING 


Waen referring to the Carriage of Goods by Sea Act, 1924, Lord 
Macmillan observed in Stag Line, Lid. v. Foscolo, Mango & Co., 
Litd.?: 

‘* Tt is important to remember that the Act of 1924 was the 
outcome of an international conference and that the rules in 
the Schedule have an international currency. As these rules 
must come under the consideration of foreign courts it is desirable 
in the interests of uniformity . . . that the language of the 
rules should be construed on broad principles of general 
acceptation.” 


This plea for uniformity, though not specifically mentioned in 
the judgments, has recently been exemplified by the decision of the 
High Court of Australia in Wilson v. Darling Island Stevedoring 
and Lighterage Co., Ltd., that of the United States Supreme Court 
in Krawill Machinery Corporation v. Robert C. Herd & Co. Inc., 
and that of the Commercial Court in Midland Silicones, Ltd. v. 
Scruttons, Ltd.‘ In all these cases stevedores who had caused 
damage to cargo in their custody sought to limit or exclude their 


4 [1955] 2 Q.B. 29. 

5 [1958] 1 W.L.R. 286. 

6 fe Ch. 8381. 

1 [1982] A.C. 328, at 850. 

2 [1956] 1 Liloyd’s Rep. 346. 
3 [1959] 1 Lloyd's Rep. 305. 
4 Ligo] 1 Lloyd's Rep. 289. 
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liability by relying on clauses in the respective bills of lading to 
which they were not parties. 

In Wilson v. Darling Island Stevedoring and Lighterage Co., 
Lid.,* the bill of lading related to a shipment of a case of tulle soie” 
and tulle rayonne from Marseilles to Sydney and it incorporated the 
terms of the English Carriage of Goods by Sea Act, 1924, in which 
the word ‘“‘ carrier ” is defined in the following terms: ‘‘ ‘ Carrier ’ 
Includes the owner or the charterer who enters into a contract of 
carriage with a shipper.’’*® The bill contained a clause stating that: 


“ goods in the custody of a carrier or his agents or servants 
before loading and after discharge, whether being forwarded 
to or from the vessel or whether awaiting shipment, landed, 
or stored, or put into hulk or craft belonging to the carrier or 
not, or pending transhipment at any stage of the whole trans- 
port, are in such custody at the sole risk of the owners of the 
goods and the carrier shall not be liable for loss or damage 
arising or resulting from any cause whatsoever.’’ 


While the goods were being stacked after discharge, a mobile crane 
operated by the stevedores struck an overhead water sprinkler 
system. The main pipe of it was fractured and water from it damaged 
the goods, which became mildewed and worthless. The High Court 
of Australia held by a majority of three judges to two that the 
stevedores were not entitled to rely on the terms of the bill of lading 
and were liable in full. In giving judgment Kitto J. did not mention 
the word ‘“‘ carrier ’’ used in the Act, but with reference to the clause 
in the bill of lading said ’: 

‘ The exemption provision . .. certainly begins by stating 
that goods in the custody of the carrier or his agents or servants 
after discharge are in such custody at the sole risk of the owners 
of the goods, but this I read as intended to exclude the carrier 
only from the risk; for the sentence proceeds without a break, 
to state as the consequences that the carrier—no mention being 
made of his servants—shal]l not be liable for loss or damage.”’ 


Fullagar J. said that in the view which he took: 


“ nothing turns on the construction of the particular bill of 
lading in this case, and on that matter I will say only two things. 
: The second is that . . . I should have held that, as a matter 
of construction, the shipowner only was protected by the 
material clause in the bill of lading.” ° 


A different view, however, was taken by Taylor J. in a dissenting 
judgment where he observed °: 


‘< The provisions of this clause clearly appear as a stipulation 
intended exclusively to regulate the rights of the consignee 


5 Supra. 6 Sched., Art. I (a) 
7 [1956] 1 Lloyd’s Rep. at 868. 
8 Jbid., at 364. 
9 Ibid., at p. 374. 
ry b 6 
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whether the contract is carried out entirely by the shipowner— 
which *is a matter of practical impossibility—or partly by his 
servants and partly by his agents.” 


” Williamg J., who also dissented, said *° : 


“< It was, however, contended that since the second sentence 
of this clause, after referring to the goods in the custody of 
the carrier or his agents, ends by providing that the carrier, 
not the carrier and bis agents, shall not be liable for loss or 
damage arising or resulting from any cause whatsoever, the 
language of the sentence is apt only to confer an immunity 
on the carrier and not to extend it to his agents. But it is an 
express term of the bailment that goods in the custody of the 
carrier or his agents are in such custody at the sole risk of 
the owners of the goods, and the immunity of the carrier must 
extend to his agents if this term of the bailment is to have an 
effective operation.”’ 


In Krawill Machinery Corporation v. Robert C. Herd & Co. Inc.™ 
a bill of lading was issued in respect of a crated press to be shipped 
at Baltimore for Valencia which fell into Baltimore Harbour while 
being lifted by a floating crane from a railroad-car into the hold of 
the vessel. The terms of the United States Carriage of Goods by 
Sea Act, 1986, were incorporated into the provisions of the bill of 
lading which contained a clause stating: 


“In consideration of a choice of freight rates having been 
offered to the shipper by the carrier, it is agreed that in case 
of loss of, or damage to... goods of an actual value exceeding 
$500 . . . per package ... the value of such goods shall be 
deemed to be $500 per package . . . and the carrier’s liability 
shall be determined on the basis of $500 per package.’’ 


The Act itself defines the word ‘‘ carrier’? ** in similar terms to 
those to be found in the English Carriage of Goods by Sea Act, 1924, 
vig., as Including ‘‘ the owner or the charterer who enters into a 
contract of carriage with a shipowner.” The United States Supreme 
Court held that the stevedores, who were operating the crane, could 
not rely on the terms of the bill of lading and so could not limit their 
lability under section 4 (5) of the Act, and were lable for the full 
amount of the damage that had resulted. 

In giving the Judgment of the court, Mr. Justice Whittaker said 
that the Hague Rules on which the Act was founded did not advert 
to stevedores or agents of a carrier, and observed *°; 

‘< The debates and Committee Reports in the Senate and the 
House upon the bill that became the Carriage of Goods by Sea 
Act, 1986, likewise do not mention stevedores or agents. There ə 
is thus nothing in the language, the legislative history or environ- 
ment of the Act that expressly or impliedly indicates any 


10 Ibtd., at p. 856. , . 
12 g, 1 (4). 13 [1959] 1 Lloyd’s Rep. at p. 308. 
: P P 
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intention of Congress to regulate stevedores or other agents of 
a carrier, or to limit their liability for damages caused by their 
negligence. It must be assumed that Congress knew that 
generally agents are liable for all damages caused by theire 
negligence. Yet Congress, while limiting the amount of 
liability of ‘the carrier [and] the ship,” did not even refer to 
stevedores or agents.” 


The court also considered the terms of the bill of lading and said 
that they did not advert to stevedores or agents. There was nothing 
in them to indicate that the contracting parties intended to limit the 
liability of stevedores or other agents of the carrier for damages 
caused by their negligence. If such had been a purpose of 
the contracting parties, it must be presumed that they would in some 
way have expressed it in the contract. 

In Midland Silicones, Ltd. v. Scruttons, Ltd.“ a drum of 
chemicals was negligently dropped by stevedores while loading it 
onto a lorry after it had been discharged from a ship. The bill of 
lading in respect of it incorporated the terms of the United States 
Carriage of Goods by Sea Act, 1986, which defines the term “ carrier ”’ 
in the way set out above. It also contained a clause stating: 


“In this bill of lading . . . the word ‘carrier’ shall... 
include the ship . . . her owner, operator and demise charterer, 
and also any time charterer or person to the extent bound by 
this bill of lading whether acting as carrier or bailee.”? 


Diplock J. held that the stevedores could not limit their lability 
and were liable in full in respect of the damage to the drum. In 
giving judgment he observed * ; 


“ It does not, therefore, seem to me that the words either of 
the Act or of the bill of lading relating to the meaning of the word 
* carrier ’ so extend its meaning as to include stevedores engaged 
by the carrier, and I hold that the bill of lading, upon its true 
construction, does not purport by any express words to ‘ govern 
the relations, whatsoever they may be, between shipper, con- 
signee’ and any stevedores engaged by the carrier. Insofar as 
my so holding depends upon the true construction of the U.S. 
Carriage of Goods by Sea Act, 1986, I have the powerful support 
of the United States Supreme Court.” 3¢ 


In the three cases mentioned a variety of arguments was presented 
te the High Court of Australia, the United States Supreme Court and 
the Commercial] Court, to persuade them that the stevedores should 
be entitled to rely on the terms of the bills of lading, even though 
they were not mentioned in them, and irrespective of the meaning 
of the word “‘ carrier ” contained in the statutory provisions. 


14 Supra. 
15 [1959] 1 Lloyd's Rep. at p. 298. 
16 Viz., Krawsll Machinery Corporation v. Robert C. Herd & Co. (supra). 
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These included pleas (1) that the stevedores were the undisclosed 
principals of the shipowners; (2) that the House of Lords decision 
in Elder Dempster & Co., Ltd. v. Paterson Zochonts & Co.’ was 
ean authority for the principle of vicarious immunity from liability 
for torts; (8) that there was an implied contract between the 


stevedores and the shippers of the goods relieving the former from, 


liability; (4) that statements in recent cases asserted the existence 
of a general principle upon which a jus quaesitum tertio arising out 
of contract was recognised in English law**; and (5) that the 
stevedores were sub-bailees of the goods and as such were entitled 
to the benefit of the limiting provision of the contract. 

But all these contentions failed. The attitude of the High Court 
of Australia can be found to be succinctly stated in the judgment 
of Fullagar J. where he observed *°: 


‘“ The stevedore is a complete stranger to the contract of 
carriage and it is no concern of his whether there is a bill of 
lading or not, or, if there is, what are its terms. He is engaged 
by the shipowner and by nobody else, and the terms on which 
he handles the goods are to be found in his contract with the 
shipowner and nowhere else. ... If the stevedore negligently 
soaks cargo with water and ruins it, I find neither rule of law 
nor contract to save him from the normal consequences of his 
tort. 


The United States Supreme Court overruled the majority judg- 
ment of the United States Court of Appeals, Fifth Circuit, in A. M. 
Collins & Co. v. Panama R. Co.*° where Circuit Judge Rives said *?: 


‘“ A stevedore so unloading, in every practical sense, does 
so by virtue of the bill of lading and, though not strictly speaking 
a party thereto, is, while liable as an agent for its own negligence, 
at the same time entitled to claim the limitation of liability 
provided by the bill of lading to the furtherance of the terms 
of which its operations are directed.” 


The Supreme Court considered that the case was wrongly decided, 
for it ran counter to a long-settled line of decisions of the Supreme 
Court.” 


*“* From its earliest history this court has consistently held 
that an agent is liable for all damages caused by his negligence 
unless exonerated therefrom, in whole or in part, by a statute 
or a valid contract binding on the person damaged.” 23 


17 [1924] A.C. 487. Bee also Mersey Shipping £ Tra rt Co., Ltd. v. Rea, Ltd. 
1 095) 21 L1.L.Rep. 875, at 878. nk ae 

18 6.9., Smith and Snipes Hall Farm, Ltd. v. River Douglas Catchment Board 
[1949] 2 K.B. 500, at 514; White v. John Warwick & Co., Lid. [1958] 1 
W.L.R. 1285, at 1294; Adler v. Dickson [1955] 1 Q.B. 168, at 181. 

19 [1956] 1 Lloyd's Rep. at 364. 20 (1952) 197 F. 2d 898. 

41 At p. 896. 

33 Osborn v. Bank of the United States (1824) 9 Wheat. 788; Reid v. Fargo (1916) 
241 U.S. 544; an Shipyards Corporation v. Emergency Fleet Corporation 
(1921) 258 U.8. 649; Brady v. Roosevelt Steamship Co. (1948) 817 U.S. 575. 

23 [1959] 1 Lloyd's Rep. 809. ° 
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Diplock J. considered that the case before him was EART 
by the fundamental principles laid down by Lord Haldanøein Dunlop 
Pneumatic Tyre Co., Ltd. v. Selfridge & Co., Lid.** that only a 
person who was a party to a contract could sue on it,” and that in 
order to enforce it consideration must have been given bY him to 
the promisor or to some other person at the promisor’s request. 
Accordingly since these conditions did not exist in the present 
case, the stevedores could not limit their liability. 

Perhaps one way in which stevedores could rely on an exemption 
clause in bills of lading would be if they were redrafted so that the 
carrier would contract as “‘ agent of the stevedores.’? But such a 
process of redrafting would probably be considered impracticable 
and might lead to confusion, for the stevedores are concerned only 
with part of the performance of the contract of carriage of goods 
by sea. Possibly instead the contracts made between shipping com- 
panies and stevedores could be so phrased that the latter, though 
lable directly to the shipper if they were negligent, would be entitled 
to recoup themselves to a limited extent from the shipping companies, 
who would pass on to the shippers their contingent liability in the 
form of increased freight rates. 

E. R. Harpy-Ivamy. 


ÅCTION FOR Loss oF SERVICES 


Lecar problems tend to be no less responsive to cycles of quickening 
and diminishing interest than other social issues. Thus, in the field 
of torts, the action for loss of services has in recent years, after long 
neglect, suddenly emerged as the focal point of renewed and sustained 
attention. This is largely due to the impact of welfare economics. 
Just as the master’s action was propelled into prominence in the 
fourteenth century by the scarcity of labour following in the wake 
of the Black Death, thereby temporarily giving economic significance 
to his interest in the continued services of his employees, so the 
modern practice of employers meeting the cost of medical aid and 
disability pay for incapacitated servants has stimulated recourse 
to this action as a device for shifting that expense to the accident- 
responsible defendant. This consideration, more than any other, 
perhaps, should give pause to those who are heard to condemn this 
action so readily as an incongruous anachronism under modern condi- 
tions. For, surely, a legal rule may earn its claim to survival, long 
after disappearance of the social order which gave it birth, provided 
it continues to be responsive to current, if novel, needs. 


24 [1915] A.O. 847 at 858. 

25 Recognised exceptions include a right to take the benefit of a contract conferred 
by way of property, e.g., under a trust, and a right to enforce covenants 
running with the land. 

1 Cf. Renner, The Institutions of Private Law (ed. Kahn-Freund); and my earlier 
analysis of ‘* The Action Per Quod Serottsum Amtsit,”’ from this point of view, 
ih 26 Aust.L.Jo. 122 (1952), 
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Ås the Australian High Court was first to yield to the entreaties 
of the reformers, by rejecting the claim of the Crown to recover 
for loss of the services of an airman? and, later, a police-officer,° it 
is the more significant that, in a recent case, Commissioner for 
Railways (N.S.W.) v. Scott,‘ it has stemmed the tide of further 
erosion and declined tg follow the lead of the English Court of Appeal 
which had, in the meantime, gone to the length of restricting the 
action to cases of domestic employment.’ Authority for that drastic 
step, skilfully manipulated by Denning L.J., was indeed extremely 
tenuous, and the High Court, in allowing the claim of the Commis- 
sioner for Railways for loss of the services of an engine driver, 
encountered little difficulty in exposing its weakness. After all, 
there was no warrant in pleading manuals, textbooks or precedent 
for attributing so narrow a scope to the action, apart from an isolated 
dictum by Eyre C.J. in 1795 who thought that it had not gone 
‘¢ further than the case of a menial servant.’?® The cavalier explana- 
tion of Martinez v. Gerber (1841),” as a case where the “‘ servant and 
traveller ” could be assumed to have shared his master’s lodgings, 
is in fact belied by the reported argument that he was a “ traveller 
paid only for the journeys which he performed.” * Besides, if we 
are to retrace our steps and repudiate the consistent practice of the 
last 150 years which had not acknowledged any such limitation, 
why halt at the eighteenth century instead of abolishing the action 
altogether on the ground that the original status relation has 
disappeared? In sum, it appeared to the majority of the High 
Court that, even if the origin of the requisite relation was in the 
household establishment of the master, the concept had widened with 
the advance of time so as eventually to cover all employment 
relations. The only restriction engrafted on it by the High Court 
and Privy Council in the ‘‘ policeman’s case ’’ ® was to confine it to 
the ‘‘ domestic relationship ” of master and servant, in contrast to 
the relation between the Crown and the holder of a public office; 
but not to restrict it to the relation of master and “ domestic 
servant.” 

Students of the theory of precedent will find the instant decision 
of absorbing interest, not only for providing further evidence of the 
High Court’s growing spirit of independence towards the English 
judiciary, born of increasing confidence and perhaps even a conscious- 
ness of superiority; but equally because it opens a window upon the 


2 The Commonwealth v. Quince (1944) 68 C.L.R. 227. 

3 Att.-Gen. for N.S.W. V. Perpetual Trustee Co. (1952) 85 C.L.B. 287; affirmed 
by the Privy Council, as reported ın [1955] A.C. 457. Applied in Myers £ 
City of Guelph v. Hoffman (1956) 1 D.L.R. (2d) 272 (Ont.). 

4 (1959) 83 A.L.J.R. 126. 

5 Inland Revenue Commuassioners v. Hambrook [1956] 2 Q.B. 641. 

e Taylor v. Ner (1795) 1 Esp. 886. See especially Gareth H. Jones’ historical 

investigation in " Per Quod Servitium Amisi" (1958) 74 L.Q.R. 89. 

18 Man & Gr. 88. 

8 As reported more fully in 10 L.J.0.P.(n.s.) 814, 315. 

9 See n. 8, supra. : 
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extent to which the judicial attitude to stare decisis is iaei 
by the individual judge’s strength of conviction regarding the 
substantive issue involved in the case before him. Significantly, 
Dixon C.J. alone, following with consistent rectitude the same 
approach as in the “‘ policeman’s case,” subordinated his personal 
view (in favour of the claimant) to the ideal,of certainty and con- 
formity with the course of English decisions. Among the other 
dissentients, McTiernan J. simply agreed with the Court of Appeal 
in thinking that the Privy Council had given its approval to the 
restrictive view propounded by Eyre C.J., while Fullagar J. 
reiterated his deep-seated aversion to an action based on premises 
irreconcilable with his own highly individualistic outlook. But 
neither he nor, of course, the majority members were prepared to 
admit that a unanimous decision of the English Court of Appeal, 
still less of a South African *° or Scottish 1 appellate tribunal, pre- 
cluded an independent evaluation—a far cry from the days, not in 
the very distant past, when this was acknowledged as permissible 
only in the exceptional case where the decision under review was 
‘* manifestly erroneous.” 1? In contrast with Fullagar J.’s emphati- 
cally disparaging view, Menzies J. recalled Lord Parker’s doubt !° 
whether, if legislative reform were indeed desirable to remove existing 
anomalies, it might not be found that the cure lay, less in restricting 
than in extending the right of recovery to all loss arising out of an 
inability to perform a contract, so as, e.g., to place a servant in the 
same position as a master. Windeyer J. pointed to the difficulty 
of determining in individual cases what kind of service under present- 
day conditions warranted the ignominious description of ‘‘ menial ”? 
and expressed the view that the action, far from being out of keeping 
with modern social concepts, performed a valuable function in 
protecting an employer’s economic interest in the continued services 
of his staff as well as, possibly, in providing an avenue for shifting 
the cost of disbursements to the culpable defendant. 

It is regrettable that, after this thorough review, the High Court 
evaded the task of furnishing authoritative guidance on what is, 
perhaps, the most crucial question in this context, viz., the principles 
governing the measure of recovery.* It is not disputed, of course, 
that a master, if he has an action at all, is at least entitled to com- 
pensation for the extra cost of obtaining a substitute for the injured 
servant or paying overtime rate to existing staff. This, at least, 
eliminates the paradoxical anomaly inherent in the discarded decision 
of the Court of Appeal that the protection accorded to the employer 
should stand in inverse ratio to the loss he is likely to sustain under 


10 Union Government v. Ocean Accident Corpn. (1956) 1 8.A.L.R. 577. 

11 Reavis V. Clan Lines, 1925 8.0. 726. 

13 Waghorn v. Waghorn (1942) 65 C.L.R. 289. 

18 Admiralty Commissioners v. 3.8. Amerika [1917] A.C. 88, 48. 

14 The defendant had for some inexplicable reason contested only the plaintiff's 
abstract right of action, and conceded the amount of his claim which was 
atéributable*to disability pay. 
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thishead , because it followed that the more responsible the employee’s 
position, nd therefore the greater the difficulty in replacing him, 
the less chance his employer had to recover for the direct detriment 
he suffered as the result of losing his services.*° 
- The more controversial question as to the master’s entitlement to 
recover for any disbursements made to his servant remains, however p 
unresolved, and will inevitably provoke further litigation in the 
future. In this connection, it may be suggested that two considera- 
tions should guide the quest for a satisfactory solution.** First, it 
seems undesirable on principle to permit the wrongdoer to take 
advantage of any compensation received by the injured person from 
another source; but, secondly, legal rules must be designed so as to 
safeguard the tortfeasor from double liability. The most efficient, 
and administratively simplest, method for attaining this twofold 
objective is to permit the accident victim himself to recover, in the 
first instance, without permitting a set-off for any compensation 
which he has received from anyone else on account of medical 
expenses, pensions or disability pay. The attendant problem of 
double recovery by the injured person is best treated as a matter to 
be resolved between him and the third party, and of no concern to the 
defendant. But, unfortunately, our existing pattern of loss distri- 
bution does not permit that easy solution in all cases, because the 
accident victim cannot recover for items of ‘‘ expense ” unless he 
has been under a legal liability to pay for them. Hence, if his 
employer furnishes free medical treatment without his ever becoming 
chargeable for it, recovery is forestalled.*’ It is in such cases that 
the master’s action for loss of services may with justification be 
pressed into service in order to prevent the tortfeasor from diverting 
to himself the fruits of an arrangement intended solely for the 
servant’s benefit.'* If, however, the defendant has once paid the 
injured person, without being able to diminish his liability to the 
extent of any disbursements received from the employer, he should 
be entitled to protection against double liability. In such cases, 
the employer must look to the servant himself for repayment, at 
any rate if the arrangement between them was that it should be 
refunded in case the latter succeeded in obtaining recompense from 
the tortfeasor. 
The trend of recent case-law does indeed appear to come 
close to realisation of these objectives. As pensions, disability pay 


15 Bea my Law of Torts, p. 709. 

16 See Parsons, ‘‘ Damages in Actions for Personal Injury," 80 Aust.L.Jo. 618 
(1957). 

17 Shasffer v. Mish [1950] 4 D.L.R. 648; Flaherty v. Huqhes [1952] 4 D.L.R. 
48; Moore v. Day (1958) 16 D.L.R. (2d) 371. 

18 An alternative method (of rather unpredictable workability) is illustrated by 
Blundell v. Musgrave (1056) 06 C.L.R. 78, whereby an injured rating is initially 
debited by the Na Ei with the cost of medical treatment, on an 
understanding that the debt will be forgiven, if he fails to recqver the amount 
from the tortfeasor. : 
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and similar subventions to the accident victim are not, in saka 
permitted to diminish the tortfeasor’s liability towards hmm,’ there 
is much force in the majority view which disputes the employer’s 
right of recovery for those items of expenditure so as to prevent the 
defendant being made liable twice.?° Any desirable adjustment as 
between employer and employee, with a view to forestalling the 
latter’s unjust enrichment by double recovery, is best left to a 
domestic arrangement between them.*’ As regards medical expenses, 
however, there is increasing support for allowing the employer to 
shift this loss to the defendant, at any rate if the former was under 
a duty to provide such medical care.?* As already pointed out; 
there are many situations in which the injured servant could not 
recover such expenditure himself (because he had not “ incurred ”’ 
it), and most of the decisions allowing such recovery at the suit of the 
employer proceeded on the assumption that he alone could tax the 
tortfeasor with its cost.** The most satisfactory solution would 
undoubtedly be to confine it to such circumstances or, at any rate, 
permit it only when the injured servant has failed to recover it him- 
self in a preceding action or settlement.** 
JoHN G. FLEMING. 


19 Payne v. Ratlway Executive [1952] 1 K.B. 26; Francis v. Brackstone [1955] 
8.Aust.8.R. 270; Grant v. Carrick [1956] Qld.W.N. 9. Even ‘ voluntary ” 
payments by an employer or parents, whether intended as a general subvention 
or in lieu of wages, are not subtracted: Francts v. Brackstone (supra); Myers £ 
City Guelph v. Hoffman (1956) 1 D.L.R. (2d) 272; Wollard v. Majorhazt 
[1959] N.Z.L.R. 483. 

20 Admiralty Commissioners V. S.S. Amenka [1917] A.C. 88; I. R. C. v. Hambrook 
[1956] 2 Q.B. 641, 655-656; Commonwealth v. Quince (1944) 68 C.L.R. 227; 
Att.-Gen. for N.S.W. v. Perpetual Trustee Co. (1952) 85 C.L.R. 287, 292-293 
(Fullagar J.); Commissioner for Railways v. Scott (1959) 88 A.L.J.R. 126, 131 . 
(Fullagar J.), 189 (Taylor J.) and 129 (semble, Dixon C.J.). Contra: ibid., at 
154 (semble, Windeyer J.); and the earlier decisions of Bradford Corpn. v. 
Webster [1920] 2 K.B. 185; Att.-Gen. v. Valle-Jones [1985] 2 K.B. 200; 
R. v. Richardson [1948] 2 D.L.R. 805. There is no possibility of recovery on 
a theory of unjust enrichment: Receiver v. Croydon Gorin. [1957] 2 Q.B. 154. 

21 Cf. I. R. C. v. Hambrook [1966] 2 Q.B. 641, 657. There is some precedent for 
the proposition that, where æ voluntary payment was made subject to an 
obligation to refund it out of the proceeds of ihe damages awarded to the recipient 
of such bounty, the court may direct a refund to the donor; Dennis v. 
L. P. T. B. [1948] 1 All E.R. 779; but cf. Francis v. Brackstone (supra). Where 
disability pay is a matter of entitlement, there is no reason why the employee 
should not retain it, because he has in effect bargained for double recovery 
in the same way as if he had taken out accident insurance. 

22 This has been the consistent thesis of Fullagar J. both in the instant case 
(supra, at 131) and in the policeman’s case (supra, at 200-291). The basis of 
this liability seems to be restitutionary rather than tortious and arises in' 
favour of anyone who 1s under a legal obligation, contractual or otherwise, to 
provide medical aid to the person injured. This provides a clue to such cases 
as Lockett v. A. dé M. Charies, Lid. [1938] 4 All E.R. 170 (cf. (1984) 50 L.Q.R. 
9). It accords with Smail v. Alexander (1904) 28 N.Z.L.R. 745, but is irrecon- 
ellable with Commonwealth v. Quince (supra). 

33 See, e.g., Att.-Gen. v. Valle-Jones (supra); R. v. Richardson (supra). 

24 American authority, which is singularly sparse both on the question of the 
abstract right of recovery and the attendant measure of damages, is annotated in 
57 American Law Reports 2d 812 (1958). 


~ 
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\ Rozserts v. NAYLOR BROTHERS, LTD. 
° PEREZ v. C. A. V., LTD. 


SECTION 2 (1) of the Law Reform (Personal Injuries) Act, 1948, 
provideg that in actions for personal injuries one half of the benefits 
which have accrued or are likely to accrue to the injured person in 
respect of industrial injury benefit, industrial disablement benefit; 
or sickness benefit for the five years from the date when the cause of 
action accrued are to be deducted from any damages awarded for 
loss of earnings. This would seem to be clear and simple. Unfortu- 
nately there are two kinds of industrial disablement benefit —if 
the disablement is assessed at or over 20 per cent., a weekly 
payment and if at under 20 per cent., a disablement gratuity of 
a lump sum. No difficulty arises in applying the statute to the 
weekly payments. But the disablement gratuities are not so simple. 
The statute can be interpreted in two ways: 


1. Simply deduct half of the disablement gratuity. 

2. Deduct half of such proportion of the disablement gratuity as 
equals the proportion of five years to the life expectancy of 
the injured person. 


In Roberts v. Naylor Bros., Ltd.” the plaintiff, who was employed 
by the defendants, was injured due to the negligence of one of the 
defendants’ servants. His injury was assessed at 5 per cent. and 
he was awarded a gratuity disablement. Paull J., though aware of 
the hardship of his decision,? decided that the statute clearly 
indicated that half the gratuity should be deducted. 

Edmund Davies J., in Perez v. C. A. V., Ltd., was presented 
with exactly the same problem. Here the plaintiff, employed by the 
defendants, was injured due to the defendants’ breach of section 14 
of the Factories Act, 1987, and his disability assessed at 9 per cent. 
But Edmund Davies J. deducted only half that proportion of the 
disablement gratuity as equalled the proportion of five years to the 
lite expectancy of the plaintiff. 

It is by no means easy to see which of these two interpretations 
is the correct one. That of Paull J. is certainly the simpler and 
easier to apply, but this can hardly be sufficient to make the view 
taken by Edmund Davies J. unacceptable. 

In Perez v. C. A. V., Edmund Davies J. quotes with approval 
from Stable J. in Meagher v. Parnall (Yate), Ltd.,* that: 


‘* The rights in relation to which this lump sum payment was 
made were not rights simply in relation to the five-year period, 
they were rights in relation to the whole period of the possible 
incapacity. It would therefore be wrong to deduct the whole 
sum as if it referred only to the five years.” ° 


1 National Insurance (Industrial Injuries) Act, 1946, s. 12 oe and (7). 

2 [1959] 1 W.L.R. 718; also reported [1959] 3 All E.R. 

3 Ibid., 722. 4 [1959] 1 W.L.R. 724; also reported [1 [1959] 2 All E.R. 414. 

5 Unreported. 6 Pereg v. O. A. V. [1959] 1 W.L.R. at 727. 
e s 
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Paull J. preferred the decision of Finnemore J. in Watkin v. cf A. 
Parsons & Co., Ltd.,’ in which he deducted half the lump sum 
because it was a right which had accrued to him (the plaintiff) 
within the five years and he had actually received the money and 
he doubted whether anyone drafting the Act intended any other 
jnterpretation.® ° 

Paull J. agrees that under his interpretation the recipient of a 
lump sum is dealt with more harshly than the recipient of weekly 
payments, for he loses half his whole benefit, instead of half a pro- 
portion of his total benefit. But Paull J. thought that the statute 
was clear. Paull J. also took into consideration the fact that the 
amount of the gratuity is fixed in accordance with a scale based 
entirely upon the injury received “‘.. . it does not take into account 
the age of a person nor yet his physical condition.” ° So if Parlia- 
ment has made no provision for taking into consideration the life 
expectancy of the plaintiff, why should the courts do so? Again 
he points out that the weekly payment provisions and the disable- 
ment gratuity provisions of the Industrial Insurance (Industrial 
Injuries) Act, 1946, are to be found in two different subsections of 
section 12 *° and so there is nothing in the section to show that they 
were intended to be treated in the same way, as would have been the 
case if the gratuity provisions had been a proviso to the weekly 
payment provisions.’ Nor, decided Paull J., did the plaintiff have 
a right to weekly payments which is transformed into a lump sum 
because he is only 20 per cent. disabled.1* So the plaintiff 
could not rely on that ground to show that the gratuity should be 
apportioned between the five years and the rest of his life. 

But returning to the actual words of the Law Reform (Personal 
Injuries) Act, s. 2 (1), it was not necessary for Paull J. to consider 
all this. The important words are “‘... for the five years beginning 
with the time when the cause of action accrued.” If “ for the five 
years ”? means ‘‘ during the five years ” then Paull J. is correct, for 
the right does accrue to the plaintiff within the five years.” But if 
“ for ”? means “ for ” and not “‘ during ” and the phrase is thus given 
the meaning “in relation to those five years only”? then this 
interpretation is incorrect and two alternatives present themselves : 


1. As Edmund Davies J. decided in Perez v. C. A. FV., deduct 
half the sum which bears the same proportion to the 
disablement gratuity as the five years does to the injured 
person’s expectation of life. 


7 Unreported. 

8 Roberts v. Naylor [1959] 1 W.L.R. at 722. 

3 Ibid., 720. 

10 a, 12 (6), disablement grami ; 8. 12 (7), weekly payments. 

11 Roberts v. Naylor [1959] 1 W.L.R. at 720. 

12 Ibid., 728. 

13 Ibid., 719. Paul J.: ‘‘ any right which has accrued or will accrue over the five 
years.” ` 
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Ùr 2. As Edmund Davies J. suggested, but had no need to con- 
« sider, as it, had not been raised by the plaintiff, the Law 
Reform (Personal Injuries) Act does not apply to a 
disablement gratuity as this is a right accrued in respect 
e of the plaintiff’s whole life and not in respect of five years 

° of his life. 

The second of these is not very acceptable for surely it was 
never intended that there should be no deduction if the plaintiff’s 
disability was assessed at less than 20 per cent. But it is most 
probable that ‘‘ for’? means ‘* for’? and that the decision in Perez 
v. C. A. V. is correct. The effect of this is that the judge is left 
with an unpleasant piece of arithmetic based on arbitrary 
considerations. 

Orea L. ARN. 


ESTATE AGENTS’ COMMISSION AGAIN 


AFTER a flood of cases some years ago, in recent years we have had 
but a few decisions concerning claims by estate agents for commis- 
sion. Ackroyd & Sons v. Hasan,’ the latest case, has introduced yet 
a new formula drafted by agents in order to secure commission. 

The general approach of the courts is that the commission payable 
to the estate agent by the vendor of property is to be paid out of 
the purchase money received by the vendor. If no purchase money 
is received, no commission is payable, and if, before contracts are 
exchanged, the vendor decides not to sell after all, he incurs no 
liability for the agent’s commission or expenses.” 

Although there are general principles of law, the courts have 
emphasised that the rights of the parties ‘“‘in each case .. . must 
depend upon the exact terms of the contract in question...’’* The 
cases which have come before the courts have generally been con- 
cerned with particular forms of words by means of which agents 
have attempted to secure a vested right to commission notwith- 
standing the fact that the sale has not gone to completion. 

In John E. Trinder & Partners v. Haggis‘ the words of the 
contract between agents and vendor were: ‘* In the event of [the 
estate agents] being successful in introducing a person willing to 
sign a contract to purchase,” commission would be payable. The 
purchaser signed the form of contract submitted by the vendor’s 


14 Perez v. C. A. V. [1959] 1 W.L.R. at 728. 

1 [1959] 1 W.L.R. 706; [1959] 2 All E.R. 870, Q.B.D. 

2 Sea (Eastbourne), Ltd. v. Cooper [1941] A.C. 108, H.L. But 2f a 
binding contract is entered into, and the only reason for non-completion 18 
the vendor’s breach of contract, commission enerally be payable: Fowler 
v. Bratt [1950] 2 K.B. 96, C.A.; Dennis Reed, Lid. v. Goody [1950] 2 K.B. 277, 
C.A. 

3 RT Russell of Killowen in Luzor (Eastbourne), Ltd. v. Cooper [1941] A.O. 

. 124. Bee too Lord Wright at p. 180, cited below. 

4 1981] W.N. 416, O.A. (Evershed M.R. and Roxburgh J., Denning L.J 

dissenting). : e 
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solicitors and returned it to them, but the vendor decided “ol to 
sell and no exchange of contracts took place.* The Court*of Appeal 
held that by sending the signed contract to the vendor’s solicitors the 
person introduced by the agents had shown his, willingness to sign 
a contract to purchase, and awarded the agents their cominission. 
e In Ackroyd & Sons v.` Hasan è the terms ef the contract were: 


‘*, .. in the event of our introduction of a party prepared to 


enter into a contract to purchase... you will allow us commis- 
sion.”? w 


Winn J., after saying that there was no case precisely in point, 
went on: 


“John E. Trinder & Partners v. Haggis” is so very near to 
the present case that I feel difficulty . . . in ing a view of 
the present case which arrives at a result opposite to that 
arrived at by the majority of the Court of Appeal in that case.” 


Yet the learned judge found himself able to distinguish the case by 
reason of “‘the philosophy implicit in the judgments in cases 
decided in 1950 and 1952, rather than by any express direction from 
‘the Court of Appeal.” 

The basis of the decision of Winn J. is to be found in the following 
words : 


‘< I am now constrained . . . to regard . . . the phrase ‘ pre- 
pared to enter into a contract’ as a nullity. If that phrase is 
sought to be construed against the owner of the property, in 
my opinion it amounts to a nullity in law, so that one ignores 
the phrase and construes the document, as a matter of law, 
as though it did not contain the words ‘a party prepared to 
enter into a contract,’ but contained in place of those words, 
‘a party who enters into a contract.’ ” 


It is suggested that, although the actual decision may be justified, 
the learned judge has surely gone too far in saying that the phrase 
“ amounts toa nullity in law.” The speeches in Lucor (East- 
bourne) Ltd. v. Cooper * make it clear that: 


‘the decision . . . must depend on the consideration of the 
language of the particular contract, read in the light of the 
material circumstances of the parties in view of which the 
contract is made.” ° 


One of the material circumstances is of course that the form of 
words is proffered by the agent, and must therefore be construed 
against him if ambiguous. Furthermore, we are not here dealing with 
a °° standard-form contract”? which the prospective vendor must 


5 Neither is bound until contracts are actually exchanged: Eccles v. Bryant 
[1947] 2 All B.R. 865, C.A. i 
e [1959] 1 W.L.R. 706; [1959] 2 AJl E.R. 870. 
7 [1951] W.N. 416, above. 
8 hoa A.C. 108, H.L. 
® [1941] A.C. ‘at p. 180, per Lord Wright. 
e e e 
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acokpt, or do without the service he seeks; we are dealing with a 
form of contract which is not in accordance with the usual practice 
of the profession and which a knowledgable vendor, or one properly 
advised, would reject. Itis worth bearing in mind that the justifica- 
tion usually offered for the high rate of commission payable to 
estate agents is that the commission is received only for successful 
sales, and that nothing is received for abortive efforts, of which 
there are inevitably many. Nevertheless, if a vendor clearly agrees 
to pay the agent the full rate of commission for, say, merely putting 
details of the house in the agent’s shop window, it is submitted that 
(in the absence of fraud or misrepresentation *°) the commission will 
be payable. 

In the instant case, it is possible to construe the contract in the 
vendor’s favour without having resort to the dubious doctrine of 
“a nullity in law.” The agents were entitled to commission on 
the introduction of a party “‘ prepared to enter into a contract....” 
As in the earlier case referred to,'! the prospective purchaser signed 
his part of the contract, which his solicitor sent to the vendor’s solici- 
tor. But the vendor’s solicitor did not send the vendor’s part of the 
contract in exchange. No contract was therefore entered into, 
and the purchaser could have withdrawn what was no more then 
an offer at any time. Just as a person ‘‘ ready, able and willing 
to purchase ” means one who purchases,” so a person “‘ prepared to 
enter into a contract’? can mean one who actually enters into a 
contract; for until a contract is actually created, the prospective 
purchaser may cease to be prepared to enter into a contract and 
may withdraw his offer. 

An important question not discussed in the present case is 
whether there was in fact ever any contract on the terms proffered 
by the agents. On July 28, 1956, the vendor orally agreed to 
employ the agents to sell the property. On July 24 the agents wrote 
to the vendor setting out the terms on which the agents relied. 
The report states simply that the vendor “ accepted the services 
of the plaintiffs on the above terms.” It may be that the agents 
put forward their terms at the oral interview and that the letter was 
in truth a confirmation of the terms, but it would have been worth 
specifically finding the facts of the transaction. Denning L.J. 
analysed the factual situation and the law with impressive clarity 
in his dissenting judgment in Trinder v. Haggis,” and it is to be 
hoped that one day the point will be taken and fully argued. 


AUBREY L. DIAMOND. 


10 Or undue influence? 

11 John E. Trinder £ Partners v. Haggis, above. 

12 4.6., one who completes the purchase. 

13 [1951] W.N. at p. 417. ` 
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Foreive Us Our TRESPASSES / 


Armstrong v. Sheppard and Short, Ltd., as the Master of the 
Rolls observed, is a case ‘fnot .. . without interest or without 
difficulty.” The defendants wished to construct a sewer „beneath 
a private pathway running behind the plaintiff’s house, in order “to 
‘carry effluent from the defendants’ premises through the plaintiff’s 
land to the public sewer in the highway. The plaintiff was asked 
for his permission. He raised no objection, but, in the words of 
the county court judge, he: 


“ did not realise when he spoke to the [defendants] that he, 
the plaintiff, was the owner of any part of the said pathway. 
This being so, he would naturally not give permission to the 
[defendants], because he did not know that he had the right 
to do so; neither, however, would he object, because he would 
not know he had the right to object either.” 


The judge found, however, that the defendants were: 


“ justified in supposing that, so far as the plaintiff was concerned, 
he knew what his rights and position were and had deliberately 
consented to what the defendants were doing.” ? 


The defendant company then laid the sewer under the pathway, and 
from the end of 1957 it was in use. Neither the construction nor 
the use of the sewer caused any hardship to the plaintiff. 

The plaintiff later learnt that his registered title included and 
had included at all material times the strip of pathway behind his 
house, and he asked the company to remove the sewer and a man- 
hole constructed at that spot. The company would not, and the 
plaintiff brought an action in the county court for damages for 
entry on his land and the construction of the manhole and an 
injunction to restrain the further discharge of effluent. 

The county court judge refused an injunction, and the Court 
of Appeal agreed that he was right. Evershed M.R.—who gave the 
only judgments in the appeals ‘—accepted the plaintiff’s argument 
that: 


“a proprietor will not be debarred, on the ground of acquies- 
cence, from asserting his legal rights against one who is shown 
to have infringed them, unless it is also clear that, at the time 
when he did so acquiesce, the proprietor was aware of his 
proprietary rights.” 


1 [1969] 2 All E.R. 661; [1959] 8 W.L.R. 84, C.A. 

The plaintiff had charged his registered land to mortgagees who were in 

possession of the Charge Certificate; the court did not point out the sim licity of 

confirming the boundaries of registered land by postal application to H.M. Land 

Registry without any need to bother the mortgagees. 

The plaintiff in evidence denied that he had ever given any permission whatso- 

ever to the defendants, but his evidence was rejected, it being ‘‘ clear that he 

attempted to mislead the court.” 

“ The appeal and cross-appeal were heard by differently constituted courts, but 
this is of no*significance. 


b 


te 
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Hatound authority for this in Ramsden v. Dyson * and Willmott v. 
Barber.® e Still, he refused to exercise his discretion to grant an 
injunction—first, because the damage was trivial, on the plaintiff’s 
own admission, and also on the ‘‘ formidable grounds ” that he misled 
the deféndants and ‘‘ attempted to mislead the court.” The plaintiff 
also contended that the damages (nominal damages of 20s.) awarded 
in the.county court were too low. The damages were limited to the 
technical trespasses caused by the discharge of effluent from a reason- 
able time after the plaintiff had notified the defendants to cease up to 
the hearing. The Court of Appeal held that 20s. was an adequate 
sum. 
The defendants, however, were themselves dissatisfied with the 
the result in the county court and gave notice of cross-appeal, 
desiring that the— 


“ judgment should in any event be reversed ... so far as it 
directs that there should be judgment for the plaintiff for £1 
with costs.... And... the [defendants propose] to ask the 
Court of Appeal to enter judgment for the delendents E 


In other words, the company did not wish to pay the cost of the 
case, or, presumably, to be threatened with a series of actions for 
trespass—trespasses no longer purely technical, but in defiance 
of the ruling of the courts on the parties’ rights—and the possibility 
of the grant of an injunction at a future date. 

The Court of Appeal agreed that the plaintiff’s approval of the 
presence in the land of the pipes and the manhole—even though 
the plaintiff was unaware of his rights—could provide a defence to 
an action of common law trespass. The problem for the defendants, 
however, was to justify the continued passage of effluent along the 
sewer, which, incidentally, became by accession the property of 
the plaintiff along that section.” Here the cross-appeal failed. 

Just as the plaintiff was not bound by acquiescence—and so 
might have got his injunction—so the defendant could not claim 
the constructive grant of an easement by acquiescence., And the 
court was clear that ‘‘ if the subject-matter which is alleged to have 
been granted is an interest in land, then it cannot be done by parol 
only.”? The plaintiff’s ‘‘ permission ’’ was given in the course of a 
telephone conversation. Of course, as they pointed out, surrenders 
are different—for example, a right to water can be gained by 
occupancy, lost by abandonment. In consequence, while the defen- 
dants could successfully claim that the construction of the sewer was 
no trespass, since the plaintiff had agreed to it—even though he 
mistook his rights—more than that was denied to them. The 


5 (1866) L.R. 1 H.L. 129. 

s (1880) 15 Ch.D. 96. 

T Although technically impeccable, it is harsh law, to say the least, to allow A, 
who had encouraged B to place property on A’s land for a certain purpose, 
to revoke his permission because of his own mistake as to his rights and yet 
keep the materials of B’s labour. è 


VoL. 22 ° -. . 44 
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defendants seem to have argued strongly, however, for the enhon 
of a gratuitous licence personal to the parties, and irrevocable 
during the plaintiff’s tenure. The court reaffirmed the orthodox 
view ° that there are licences coupled with a grant, contractual 
licences and bare licences. It was possible to give an irrévocable 
licence by contract, the court said, but then: . 


“it must have the necessary qualities of a contract, binding 
on the parties: it must be supported by consideration and must, 
in other respects, be the subject of a contract.” 


Here, as counsel for the defendants conceded, there was no contract 
and it was held that adequate notice had been given for the revoca- 
tion of a gratuitous licence—if the plaintiff’s words indeed amounted 
to this. 

There seems little real justice in the plaintiff’s success, but the 
decision itself moves coolly over the tricky terrain where property, 
contract, licence and estoppel exercise uncertain sovereignty. It 
is important to realise that the appropriate doctrines are quite 
narrow, however, and that no “ general question ” of licences or 
estoppel is answered here for the first time. 

It may be that in this type of case, the discretion of the court 
in granting an injunction will always be important in practice, 
but it is worth going back to consider why Evershed M.R. believed 
that prima facie the plaintiff was entitled to relief. The plaintiff 
consented, and on the strength of that the defendant altered his 
position by building. Why did no doctrine of estoppel by 
acquiescence operate to bar the plaintiff? 

Estoppel covers an immense field and its procedural veil obscures 
an uncertain amount of substantive law. The doctrine of estoppel: 


‘is to be found in the laws of all civilised nations that if a man 
either by words or conduct has intimated, that he consents to 
an act which has been done, or that he will offer no opposition 
to it, although it could not have been done lawfully without 
his consent, and he thereby induces others to do that from which 
they might otherwise have abstained, he cannot question the 
legality of the act he has so sanctioned to the prejudice of those 
who have so given faith to his words or to the fair inference 
to be drawn from his conduct.... Ifa party has an interest to 
prevent an act being done, and has full notice of its having 
been done, and he acquiesces in it so as to induce a reasonable 
belief that he consents to it, and the position of others is altered 
by their giving credit to his sincerity, he has no more right to 
challenge the act to their prejudice than he would have had 
if it had been done by his previous licence.’’ ° 


z Nobody would deny the validity of this exposition, but the 
present difficulty occurs where a person makes a representation by 


® 8 Winter Garden Theatre (London), Lid. v. Millennsum Productions, Ltd. [1947] 
2 All E.R. 881. 
? Cairncross V. Lorimer (1860) 8 Macq. 829, per Lord Campbell E.O. 
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active conduct or by passive acquiescence in ignorance of his own 
proprietafy rights. In the present case the plaintiff was unaware 
of his ownership of the pathway and therefore, stated the court, 
citing Ramsden v. Dyson and Willmott v. Barber, estoppel would 
net operate against him. But, with respect, is this not too simple 
a view of the situation? In Willmott v. Barber, Fry J. stated that 
“ the acquiescence which will deprive a man of his legal rights must 
amount to fraud.” This is quite clear when a man makes an active 
or passive representation knowing the true position. But surely 
a man can fraudulently acquiesce in a course of conduct even though 
he is in ignorance of his own proprietary rights? There is no accepted 
standard definition of fraud for all purposes and the line between 
estoppel and fraud is often difficult to draw. Fraud does cover, 
in many cases, statements made “ recklessly, careless whether they 
be true or false with the intention that the statement should be 
acted upon.” *® It is not difficult to envisage a case where a person 
may make a representation recklessly (not merely negligently) to 
another in ignorance of his proprietary rights and that other acts 
upon it. On the findings in the county court it is doubtful whether 
the plaintiff in the present case had acted fraudulently in this sense. 
However, had he acted in such a manner then the fact that he was not 
aware of his proprietary rights could not assist him in the question of 
estoppel. 

In this respect Hopgood v. Brown is very relevant. There 
estoppel applied against a company who had expressed approval of 
building plans submitted to it by an adjoining owner, as the result 
ot which the garage erected on the adjoining land encroached on the 
company’s land. The company acted in ignorance of its proprietary 
rights yet was estopped from claiming the land upon which part of 
the garage now stood even though in that case there was no fraud 
in the sense specified by Fry J. in Willmott v. Barber. In order to 
evade the issue of fraud, the Court of Appeal distinguished between 
estoppel by representation, on which the case turned, and estoppel 
by mere acquiescence; only in the latter case was fraud, and so, the 
court said, a knowledge of one’s rights, a condition of estoppel. It 
is possible to regret, while recognising, so fine a distinction between 
words and deeds. But for present purposes Hopgood v. Brown 
does show that a person acting in ignorance of his own proprietary 
rights (the company would not have agreed to the plans had they 
known that the garage encroached their boundary) can be estopped. 
Thus, if in Armstrong v. Sheppard the plaintiff’s conduct had been 
tantamount to a “ fraudulent ” representation or acquiescence, in 
principle estoppel should apply.4 


10 Cf. Derry v. Peek (1889) 14 App.Cas. 887, 874. 

11 [1955] 1 W.L.R. 218. A decision of the Court of Appeal including Evershed 
M.R., but not cited in the present case. 

12 The doctrine of estoppel by acquiescence, of course, will only operate where the 
party who has built or laid out money on land beleves either that it is his 
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’ 
Because estoppel was not applied in Armstrong v. Sheppard, 

connected problems which might have been raised wert not con- 
sidered. For example, what would have been the future position 
of the defendants had the plaintiff been debarred by acquiescence ? 
Would the court have been prepared to compel the plaintiff *to 
grant a valid easement for the passage of the effluent even though 
there was no contract? © Would the estoppel have operated against 
the plaintiff only, or would it have extended to third parties who 
acquired the plamtiff’s land with notice of the defendants’ 
rights? 15 These important matters still await judicial 
consideration. 

D. J. BENTLEY. 

G. Dwormm. 


own or that he will get an interest in it. This condition seems to have been 
satisfied, since the defendants’ rights could have amounted to an easement, 
that is, a recognised interest in land. 

13 Cf. Dillwyn v. Llewellyn (1862) 4 De G.F. & J. 517 at 521, per Lord 
Westbury L.C. ; 

14 The defendants expressly conceded *‘ for oe p ses ’’ this point. 

15 For a carefal discussion of these problems by R. H. Maudsley, see 20 Conv.(n.s.) 
281, esp. 291 et seg. 


CORRESPONDENCE 


Editor-in-Chief, 
The Modern Law Reviey. 


Dear Sir, 

Hungarian lawyers have always pursued with great interest legal writings 
published abroad, among those the Modern Law Review edited by you. This 
Review is highly esteemed by lawyers in this country on account of its 
scientific standard and objectivity. 

The reading public of your Review was the more surprised to read an 
article in the March 1959 issue by Stephen Schafer, published under the title 
“Some Basic Principles of Hungarian Criminal Law,” which contains incorrect 
statements in respect of Hungerian law-making and administration of justice. 

We are prompted both by a desire to promote objective scientific research 
and by our regard felt towards the Editorial Board to draw your attention to the 
incorrect and erroneous statements in the article. 

It is alleged by the author that as a result of Soviet pressure Hungarian 
criminal law was subjected after 1947 to Soviet ideas. The writer should be 
aware (for at the beginning of the article he touches upon the subject) that 
in Hungary the Criminal Code in force today had been enacted as Act No. V 
of 1878 supplemented by several new Acts; this Code had undoubtedly been 
strongly influenced by the German and Belgian criminal codes. As it is very 
unlikely that Hungarian law-making could have been influenced by Soviet ideas 
some eighty years ago, the relevant exposition of the writer is rebutted by 
itself. It is only obvious that as a consequence of the changes which have 
occurred in our social and economic conditions the necessity of drafting a 
new code of criminal Jaw has arisen long ago, which work—contrary to what the 
writer alleges—has not been discontinued but is being actively carried out and 
in á relatively short time the draft will be submitted to the National Assembly. 

Having clearly stated the fact that there is of course no question of either 
Hungarian law-making or administration of justice being under “ Soviet 
pressure,” it is obvious that in drafting new legislation that of other countries 
and the experiences thereof are taken into consideration by applying the method 
of scientific comparison, as is the usual procedure all over the world. Instruc- 
tive and useful experiences gained in this way are, as a matter of course, 
made use of and applied. The experiences of the Soviet Union which can 
be usefully applied in the conditions of our country are in this sense also taken 
into consideration especially taking into account the similarities of social 
development in the two countries. 

In respect to Act No. II of 1950—providing for the new general rules of 
criminal law—it is complained by the writer that it refuses to accept any 
assistance from modern criminology; in making acceptable this allegation of 
his he refers to some views of several Soviet writers dating back to the thirties; 
it is a well-known fact that these views have been since risen above by Soviet 
law-making, administration of justice and jurisprudence Jong ago. Now all 
over the world, in the Soviet Union, in the people’s democratic countries among 
those in our state an intensive and thoroughgoing research in the sclence of 
criminology is being carried on; it is conducted not as an end in itself but 
with an objective of rendering it useful in respect both of law-making and 
administration of justice. When examining the relevant legal writings it 
appears that research work in criminology is in the upswing all over the world: 
there is, however, not a single Code in Europe which resorted to the 
results of criminological research to the required extent—excepting the field 
of juvenile delinquency, where, however, criminological aspects, as in other 
European states, were fully applied in this country in Decree Law No. 84, of 
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1951. All these considered, it still cannot be maintained that the general provi- 
sions of the Hungarian Code of Criminal Law refuse to accept any assistance 
from modern criminology; the construction of the notion of crime, that of 
culpability, the individual assessment of the culprit which serves as a basic 
principle when inflicting penalties are, in fact, manifestations of criminological 
aspects. It may suffice to refer to section 50 providing for the objectives ef 
the infliction of penalties: 


a À 

“(1) Penalty should be applied in order to protect the working people, 
to reform and educate the perpetrator, furthermore, in general, to 
make members of the society refrain from committing crimes— 

“(2) Penalty shall be inflicted—having in view the general objective of 
the Act—within the limits provided for in it to the extent that it be 
commensurate with the social danger of the crime, with the danger to 
society inherent in the personality of the perpetrator, to the conditions 
otherwise affecting the perpetrator in a favourable or unfavourable 
way and to the injury committed (to conditions aggravating and 
attenuating the penalty).” 


Thus in Hungarian law, crime is constituted by a socially dangerous unlawful 
and culpable act or omission for which e penalty is provided for by law. The 
definition of this concept comprises not only the objective constituents but, 
contrary to what is alleged in the article, the subjective ones as well (culpability). 
As it is clear from the above law as well as in practice both objective and 
subjective constituents are fully taken into account; nevertheless, considering 
the issue between classical objectivism and modern subjectivism referred to 
by the writer it does not make concessions to modern subjectivism and con- 
sequently Hungarian statutory provisions do not accept that security measures 
based on the dangerous character of the perpetrator were justified, but in 
conformity with the idea of the rule of law in the constitutional state they start 
from the basic concept of assessing not the subjective characteristics of the 
perpetrator but the act itself. 

The problem of social danger is dealt with by the writer in a whole chapter. 
In this regard he objects to the very criminological aspect the want of which 
he took exception to in previous passages. It is admitted that the notion of soctal 
danger is the foundation of the whole structure of modern European crimino- 
logy. One cannot disagree with this view but if it is so why does he not 
interpret this concept in the correct way when Hungarian law is considered? 
In this context he makes reference to page 2 of section 1 of Act No. II, 1950, 
on the general notion of crime, subsequently making the erroneous allegation 
that the fact how far and in what respect the act or omission is dangerous is 
decided by the courts who, in turn, follow the directives of the party. In order 
to elucidate the position as it really is, it will suffice to add page 8 of the above 
section: “Crime shall be a socially dangerous act for which the infliction of a 
penalty is provided for by law.” 

Thus it is clear that the problem whether an act or omission is to be regarded 
as a crime is not decided in Hungary by judicial practice but by statutory 
provisions. In addition to the general rules, the special part of the Hungarian 
criminal Jaw is codified fn several hundred sections; these sections give the 
definitions of crimes—the statutory specification of the constituents of the 
crime in question—and include provisions as to the kind, extent and limits of 
the penalties which can be inflicted on the perpetrator. 

It is equally clear from the notion of crime referred to above that social 
danger has a wider meaning and within its scope exclusively those acts are 
qualified as crimes and are indictable which are declared as such in statutory 
provisions by law-making organs. It should repeatedly be pointed out that 
the definition of a crime is not the function of judicial practice but of codified 
provisions the overwhelming majority of which—as pointed out at the outset— 
dates back to elghty years ago. 

The writer arrives at erroneous conclusions also when discussing the functions 
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of the Attorney-General. The Attorney-General is the guardian of the rule of 
Jaw and in, this capacity he can avail himself of the legal remedies as well 
as of the legal protest as an extraordinary remedy against a final judgment 
which procedure is known in all legal systems under different names and 
forms. It should be mentioned in this context that this function is of French 
origin, introduced by the Code @instruction criminelHe at the beginning of the 
last century; thus it is npt an innovation in legal hierarchy. It certainly d 

not aim, at loosening the faith in the finality of judgments. I should like to add 
a few words with respect to the exceptions taken by the writer as regards the 
operation of criminal law in regard to persons, attempts and parties to a crime. 

As far as the operation of the Code in regard to persons is concerned 
it should be pointed out that persons infringing the economic and social order 
are prosecuted in all states—irrespective of their nationality. Hungarian 
criminal law is not excepted from this general rule either. 

As to the attempt at crime, legal provisions in the past had provided for 
lighter penalties than in the case of a completed crime. This provision had been 
interpreted in judicial practice to the effect that the highest limit of penalty 
which could be imposed on the completed crime could not be resorted to, but the 
highest limit less one day could be inflicted. In practice, its significance was 
apparent only in cases of death penalties and imprisonment for life when 
criminal law provided for an imprisonment of fixed duration in the category 
of attempts. The new provisions are based on equal treatment, but a more 
lenient penalty ‘on attempts than on the completed crime is not excluded in a 
given case. It should also be recalled that provisions to this effect do by no 
means constitute a “novelty,” for section 2 of the French Code Pénal based 
on Acts from 1810 and 1882 also provides for equal treatment. 

We come across a complete confusion of concepts when the writer examines 
the problem of parties to a crime, although statutory provisions relating thereto 
are much clearer and more explicit. It should be pointed out as one of the 
characteristic features of the analysis that the article dwells upon the concept 
of the “organiser of a crime,” a notion completely unknown in the provisions 
of Hungarien criminal law. 

As to the allegations of the writer regarding the duty to inform and to 
people’s control these are equally erroneous. In Act No. VII of 1957 on 
people’s control its organisation is laid down and its section 21 runs as follows: 


“(1) Persons participating in the work of the people’s control shall be 
responsible to ascertain the verity of the evidence supporting their 
findings and to communicate the facts as they really are without any 
misrepresentation. 

“ (2) When discharging their duties connected with this capacity, persons 
participating in the work of the people’s control shall be subject to 
the same criminal responsibility as the members of the civil service.” 


It is clear from the statutory provisions now referred to that a person 
guilty of libel cannot escape the criminal prosecution for his or her act. 

In conclusion we should like to point out that as a rule we welcome and 
we consider it useful if the problems of our legal system are analysed in legal 
writings published abroad—assuming the requirements of scientific objectivity 
are duly observed. In our opinion an incorrect and erroneous picture is pre- 
sented in the article in respect of law-making and administration of justice in 
Hungary Itis for this reason that we deemed it necessary to rectify these errors. 

We would appreciate it very much if the readers of the Modern Law Review 
would be informed of the contents of my letter and if it would be published 
in your paper. 

I avail myself of this opportunity, to express to you, Mr. Editor-in-Chief, 
my high consideration. 

Yours faithfully, 
EUGENE BENEDEK, 
Budapest. Secretary-General, Magyar Jogász Szövetség. 
° . » 
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LOYALTY AND SECURITY : EMPLOYMENT TESTS IN THE UNITED STATES. 
By Rauru S. Brown, Je. [Yale at the University Press; 
London: Oxford University Press. 1958. xvii and 524 pp. 
(with index). 48s. net. ] 


POLITICAL AND Crv RIGETS IN THE Unrrep Strates. By Tuomas G. 
Emerson and Davm Hanser. Second edition by the authors. 
[New York: Dennis & Co. Inc, Buffalo. 1958. Two volumes: 
Vol. I, xxii and 1-758 pp.; Vol. II, vi and 759-1586 pp. (with 
index). $86.] 


Ix this country where attention has from time to time been focused upon the 
disloyalty of Government-employed scientists such as Fuchs and Nunn May, 
as well as upon that of others such as Pontecorvo or Maclean and Burgess 
who were either not government employed or were not scientists, we are unfor- 
tunately only too familiar with the conflicts of loyalties which have caused so 
much trouble in the U.S.A. There they have almost given rise to a sub-branch 
of jurisprudence as well as to a political upheaval which for some years set 
the whole country by the ears. Indeed readers of this review will already be 
familiar with a treatment of this topic on a comparative basis by Mr. David C. 
Jackson which appeared in Vol. 20 (p. 864). 

In spite of the important series of cases referred to above and some others, 
such as that of John Lang, against whom not only was the charge of disloyalty 
never made out, but never even formulated in detail, this problem has remained 
within quite a narrow compass in this country compared with the U.S.A. How 
deep and how wide the repercussions have been there appears from this 
admirable study by Professor Brown of the Yale Law School—parenthettcally 
it may perhaps be noted that such success as has been achieved in bringing 
American public opinion back onto an even keel in respect of this matter of 
loyalty and security tests has been in some measure due to the way that the 
waves of hysteria were resisted by means of competent and objective analyses 
of the factual situation in the law schools of the great universities: among 
which Yale deserves an honourable mention; for the second important work 
noticed in this review emanates from that university also. 

The proliferations of this topic are so wide that even to pursue them in the 
most summary way would take much more space than one has at one’s disposal. 
The field of employment which has been affected by the loyalty and security 
tests includes not only most employments by Federal and State authorities 
but a wide area of private employment where some of the tests imposed have 
been “ sufficiently systematised to be called programs.” 

The history of the matter also shows a development from the criterion of 
a rather crude loyalty approach to a much more workable type of test based 
on security. This was necessitated by the fact that although “the attack on 
disloyalty . . . started in good faith, and on a narrow front, it widened to 
include people who share with Communists any preference that to some 
influential group seems disloyal.” 

Again, as Professor Brown points out, the “consequence of failing to pass 
a loyalty test is more severe than the denial of employment: it also carries 
with it a substantial stigma .. . it is nothing more or less than a circumlocution 
for treason.” This point is one of such importance that it naturally has to be 
followed out iù some detail, especially as the trend towards substituting security 
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for doyalty tests though well developed among the more responsible federal 
authorities tends to be unobserved by the smaller type of employer to whom 
it may indeed appear to be a distinction without a difference. Moreover in 
particularly sensitive departments it may be considered desirable to impose 
tests of both types: this was the case in the Defence Department which is 
so vast a& to account for half of all federal employment. 

There are obvious difficulties in the way of administering these tests whether 
based gn loyalty or security—and however much they may be kept apart if 
theory there is bound to be a good deal of overlapping in practice—and these 
are very well brought out by Professor Brown. Thus the investigation is 
bound to depend on the disclosures of informers and secret agents whose future 
value will be lost if their identity is discovered: hence the extreme reluctance 
of the security services ever to allow the accused to be given the full details of 
the case made against him which obviously increases the difficulty of effective 
defence. Moreover since the accused and his legal advisers can for the same 
reason never be given the opportunity of cross-examining the informers what 
is perhaps the most valuable of all the ways of testing the reliability of evidence 
is lost. Moreover in this type of work, altogether apart from the fact that 
persons of very shady reputation seem to gravitate into it, emotional factors are 
go often at work that it is almost impossible even for the honest witness to free 
himself from bias. Some of the examples given in this book of dismissals on 
evidence so biased and unreliable that it should not have hanged the proverbial 
dog really make one begin to despair of human nature. 

Again the vindictiveness with which the condemned are persecuted is almost 
unbelievable: thus steps have been taken to deprive former employees of the 
Communist Party in the U.S.A. of social security benefits and of unemployment 
compensation. While, as we have already seen, the stigma of a disloyalty finding 
may pursue the unfortunate victim so that he may find himself ineligible for 
almost all employment. It is one of the ironies of history that these events 
should be taking place in the U.S.A. among the descendants of refugees from the 
political and religious intolerance of Stuart England. 

Another important point which emerges is that many of the criteria which 
would be used by a careful employer in coming to a decision as to an appointment 
to a post of responsibility naturally get onto the loyalty-security test sheet. “ A 
tabulation by major categories of derogatory information showed that in only 
about 25 per cent. of the ‘cases’ was there material bearing on disloyalty”... 
the remainder “could have been handled as ordinary suitability cases.” But 
being handled as loyalty-security cases the stigma point operates and the 
unfortunate man tends to be victimised in the way we have already mentioned. 

Nevertheless when all has been said, and I have hardly mentioned all the 
main points in the indictment, the need for some sort of security arrangements 
is inescapable. Professor Brown’s criticism indeed is not entirely destructive: 
even when he is most devastating he clearly has his eye on the need for, and 
possibility of, improvements in the arrangements. Thus the constructive 
elements in this book are of great importance, and would repay careful study 
by those who are in authority. 

The basic point which emerges is the unnecessary width of the field covered 
by the tests. As Professor Brown says, “the essential thing to do with 
security programs is to restrict their coverage.” In non-sensitive employments 
“the desirable thing to do with loyalty programs is to get rid of them.” In the 
restricted area within which the tests are really necessary they can be applied 
intelligently and sympathetically, “always bearing in mind that security can 
never be made absolute.” There are other values which have to be weighed 
in the scale against security, and when due allowance for these has been made 
it should be possible to assess security at its true value, and decide just how far, 
and within what limits, it will pay us to impose the tests. 

I reviewed the first edition of the Political and Civtl Rights Case Book in 
17 M.L.R. at p. 584, to which I would refer the reader for an outline of its 
scope and an attempt to appreciate its value. The encomium whfch I then passed 
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on it receives some confirmation in the fact that a second edition has alrgady 
been called for. 

The space devoted to current materials and decisions in the first edition 
was an indication, if any were required, of the important practical place which 
this subject takes in modern American legal administration. The death of 
Senator McCarthy and the decline of McCarthyism in the interval *does not 
seem in any way to have diminished the practical urgency of these problems, 
Messrs. Emerson and Haber now require two volufes for the assembly of 
their material, and the 800 additional pages which this represents by no means 
measure the book’s actual growth, for the old chapter 2 on Fairness in Govern- 
mental Problems which was in fact concerned with personal liberty and which 
ran to some 150 pages has been omitted, on the ground that it is adequately 
treated in the textbooks on criminal law, and certain other cuts have been 
effected, so that the total amount of new material cannot be far short of 500 
pages—it is not surprising to find the authors in their Preface to the new 
edition referring to “the enormous expansion of court decisions with a 
corresponding output of legal analysis and criticism.” The-principal expansions 
are contained in the chapters on Freedom of Speech which have been reorganised 
and a good deal rewritten as a result of decisions under the Smith Act and in 
that on Discrimination which has been substantially added to as a result of 
the cases arising from the educational difficulties at Little Rock and elsewhere, 
and also because of the hotting-up of the colour-bar controversy in other 
directions. On the other hand an appreciable portion of the new material 
derives from the sort of improvements which every capable author naturally 
makes when producing a new edition. Thus chapter 1 on the Right to Security 
of the Person has been much improved by the addition of a substantial section 
on the Historical Development of Federal Power. 

Personally I regret the disappearance of the old second chapter which, 
with its sections on Police Violence and Coerced Confessions, on Searches and 
Seizures (with Wire Tapping) and Self Crimination, to mention only a portion 
of its subject-matter, I had found most interesting. It is true that some of this 
material, such as Self Crimination, does now appear in other parts of the work. 
But some of the other omitted material is also of importance, such as that 
concerned with the Right to Comment on Judicial Proceedings. One would 
have thought that with two volumes at their disposal the authors might well have 
retained it, even if in a summarised version. 

The section on the Right to Comment was actually rather superficial for such 
an important topic. The subject is of course very much bound up with contempt 
of court, a subject which in the U.S.A. has developed on somewhat different 
lines from those followed by our courts. This has been particularly the case 
in connection with the committal of lawyers for the over-zealous conduct of 
their cases. It is obvious that when political liberties are so continuously under 
test in the courts as they are in the U.S.A. the lawyers concerned will them- 
selves tend to come under attack, and should be entitled to the benefit of any 
doubt there may be as to whether they have overstepped the bounds of courtesy 
and good sense in the handling of their cases. This has not always been the 
case in the U.S.A. as has indeed been recognised by one of the authors of this 
work in his “ Lawyer Troubles in Political Trials” (60 Yale L.J. 1 with Harper). 
It is therefore rather disappointing to find the whole subject of contempt, 
with its implications for the liberty of the Press and in other directions, dealt 
with somewhat cursorily. 

In view of the interest aroused in this country by the passing of the Obscene 
Publications Act, 1959, most English lawyers will probably wish to turn first 
to the recent pronouncement of the Supreme Court on this topic in the cases of 
Roth v. United. States and Alberts v. California (854 U.S. 476) which received 
a good deal of attention in the English Press, because the alleged obscenity of 
Lady Chatterley’s Lover was involved in Roth’s case. This was the first time 
that the problem of obscene publications and the constitutionality of statutes 
dealing with tht subject had been directly before the court. Among a number 
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not scientific in his sense of the word “science.” ‘“ Science” deals with empiric 
reality and “scientific” statements must be verifiable by experimental test. 
He makes a brilliant and fascinating, if not quite convincing, attempt at a 
“ scientific” account of validity in terms of effectiveness. Valid rules are those 
which actually are operative in the mind of the judge, “ because they are felt 
by him to be socially binding.” To say that a rule is “valid” mean’ that, df 
proceedings are initlated in an appropriate case, this rule will form an integral 
part of the reasoning underlying the judgment. ‘This, we note, avoids the 
extreme “rule-skepticism” of Jerome Frank. But, as Professor Ross’s acute 
mind perceives, it contains its own difficulties: (i) It imposes a distinction 
between “ the effectiveness that is the validity of law” and the wider “ effective- 
ness” of ordinary language, which takes in the effect of a legal rule not only 
on the mind of the judge but also on the conduct of the subjects. (ii) It implies 
that statements concerning “the effectiveness that is the validity of law” are 
necessarily hypothetical future statements (“if a case should arise, the judge 
will apply this rule”), while statements concerning “effectiveness” in the 
ordinary sense are categorical statements of past or present fact. (fii) It 
denies validity to norms of competence (that is, rules defining powers or 
prescribing formalities) unless there {s attached to them, as we should say, a 
sanction (be it only the sanction of nullity) for excess of power or neglect of 
formality. We may add, (iv) it makes it difficult to give an account of what 
we should call a wrong decision by a court. Suppose an Act of Parliament 


empowers subordinate bodies to make by-laws imposing fines not exceeding 40s. ` 


and suppose one such body makes a by-law imposing a fine of 40s. and another 
makes a by-law in the same matter imposing a fine of 50s., we should 
say (and so far Professor Ross would, though for different reasons, be 
with us) that the former by-law was valid and the latter was invalid. 
Suppose, now, that a court, per incuriam, applies the latter by-law (and 
there 1s no appeal). Those of us who take a “formal” view of validity 
would have no difficulty in maintaining our distinction between the two by-laws; 
we should say that the error into which the court had fallen did not 
make valid that which was invalid. But Professor Ross (we imagine) 
would have to formulate a more complicated statement to the effect that, 
while the latter by-law was still (probably) invalid, because (probably) 
future courts would not repeat the error, he had in the past been wrong, as 
regards this one instance, in holding it to be invalid. Professor Ross’s doctrine 
not only demands that ought-propositions should be reduced to is-propositions, 
a task which can be attempted in several ways, it also involves the enormously 
difficult problems of reducing logical-mathematical statements to statements of 
factual probability. 

Granting, for the sake of argument, that science deals only with empiric 
reality, we can agree with Professor Ross that it should be possible, although 
difficult, to construct social sciences with the same methodological purity as 
the physical sciences, and that among these there could be a science of juris- 
prudence, which would examine the way in which law works as an instrument 
for social purposes and would provide scientific rules stating when and how 
the policy-maker can effectively use the specifically legal techniques of control. 
This would be an important study and Professor Ross in his last hundred pages 
has important things to say about its scope and its possible methods. But such 
science has its limits. “ The scientist does not himself decide on an attitude. The 
premise of evaluation which governs his researches is not his own” (p. 820). 
The only sense in which such scientific jurisprudence can apply the ward “ good ” 
to law is with reference to its efficiency for its purpose, whatever that purpose is. 
For scientific jurisprudence under Hitler the best law would be that which 
eliminated the greatest number of Jews in the shortest possible time. Can 
Professor Ross avoid this conclusion? He is much more clearly aware than 
Lundstedt of the ambiguities underlying such concepts as “the welfare of the 
community ” bùt even he fumbles (p. 824) with the analogy of the doctor, which 
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is aefalse analogy, because there is fair agreement among doctors on the desirabi- 
lity of pregerving life and health and on the meaning of health. His chapter 
on “The Idea of Justice,’ however, indicates more clearly what his answer 
must be. Here he stands firmly with Thrasymachus: the only possible meaning 
of “justice” is conformity with existing law. Nor will he allow us to use 
other notions, such as “ righteousness,” to express our approval or disapproval 
of the existing law. Like Hagerstrém he attacks moral metaphysics as 
vehemently as legal metaphysics. It is not enough for him that moral value 
bave no place in legal science; they are not scientific, they are chimaeras; 
they have no place anywhere. So (we must conclude) save by intuition there is 
nothing to choose between the morality of Hitler and that of Jesus Christ. 
Science has its limits but outside of science there are no values anywhere. To 
the present reviewer this is a conclusion to reach with despair and not with 
rejoicing. 

Occasionally Professor Ross slips. On page 226 after discussing theories 
of the nature of a testament he says that in his opinion it “is” a disposition of 
transfer—which is surely a lapse into the “ juristic essentialism ” which he has 
repudiated. On page 816 he says that methods of persuasion can be used 
equally in the service of good and evil—forgetting that his science can give us 
no discernment between good and evil. Like all scientists he seems to have at 
least an implied preference, a value-judgment, in favour of technical efficiency 
and in his concluding pages he even allows himself to use such evaluating words 
as “progress,” “emancipation,” “ enlightenment,” “false conceptions and 
prejudices.” Perhaps these slips are a sign of grace. 

There are some minor points on which criticism may be offered. The observa- 
tion on stare decisis (pp. 88-90) show how an intelligent foreigner can be misled 
by reading too much into native criticisms. A generation ago our writers were 
inclined to present our judicial treatment of precedents as a matter of strict 
logic. Modern critics have made us aware that the judge has a considerable 
freedom to distinguish. Out of this Professor Ross develops the conjecture that 
“the doctrine of stare decisis is only an illusion” (which contradicts what he 
himself says on page 284). He quotes Paton on Donoghue v. Stevenson; but he 
does not appreciate that the result of Donoghue v. Stevenson and subsequent 
decisions has been to establish a principle with, admittedly, marginal uncer- 
tainties but with a wide central area of authoritative certainty. (On page 188 
he goes too far, for England at least, in saying that “the judge may even dis- 
regard obvious limits set by the words or the intention of the legislator.’ 
What he alleges on page 198 to be a “current distinction ” between rights of 
disposal and rights of claim is not (so far as the present reviewer is aware) 
important in Anglo-American jurisprudence. In his long and valuable chapter on 
“Interpretation” he makes good use of modern semantic criticism but he does 
not refer to Glanville Williams’ articles (in 61 and 62 L.Q.R.) on “ Language 
and the Law.” 

There are many passages which call for special praise: the treatment of 
Hegel, Stammler and Marx; the criticisms of Natural Law theories; the on- 
slaught on the Willenstheoris (the arguments are familiar to readers of 
Hagerstrom and Lundstedt but the presentation is admirable); the criticism 
of Duguit and Lundstedt for their too hasty conclusion that because rights do 
not exist they are not to be discussed—for Professor Ross, too, of course, 
rights do not “exist” metaphysically, but he admits that the concept of a right 
is a tool of legal thought and that the situations to which lawyers apply it 
need analysis and classification, a task which he excellently performs on 
broadly Hohfeldian lines. 

Almost unqualified praise is also to be given to the Englishing of Professor 
Rosa’s work. We can find less than a handful of obscurities in the use of the 
English language—on page 69, 1. 10 from foot, “idea” in the sense of the 
German Idee, which is nearer to the English “ideal”; on page 198 “the right 
of disposal” for the right to use and enjoy (to “have at one’s disposal”); on 
page 216 “legal acts, also called dispositions ” for, presumably, actes juridiques, 


706 THE MODERN LAW REVIEW Vor 22 


Pollock’s “ acts-in-the law”; and on page 261 the statement that “evidence 
cannot be a criterion of truth,” which at first sight seems a piece, of forensic 
cynicism but is actually a misuse of “evidence” for “self-evidentness.” More- 
over, we remark with particular approbation that what the author, translator 
and editor have given us is not a mere translation but virtually an English 
edition in which Danish technicalities of no moment to the English re&der hawe 
been eliminated and references and illustrations more useful to him have been 
fncorporated. : 

This book offers us our best and most authoritative exposition and develop- 
ment of a philosophy which, even if we find it inadequate, we recognise to be 
important and influential. It is throughout enriched and enlivened by the 
learning and reflection of a great scholar and powerful thinker. It must not 
be neglected. 

A. H. CAMPBELL. 


ASPECTS OF JUSTICE. By Sm CARLETON Kemp ALLEN, Q.c. [London: 
Stevens & Sons, Ltd. 1958. x and 810 pp. (with index). 
25s. net. | 


Sır C. K. Arten’s many admirers will be glad to have the lectures on Aspects 
of Justice which he delivered to the University of Bristol in 1954 made available 
in this convenient volume together with two articles on the Conscience of 
Counsel and Matrimonial Cruelty from the Law Quarterly Review, and a 
lecture on the Literature of the Law given to the Royal Society of Literature 
in 1956. The Bristol lectures dealt with the Grammar of Justice, Justice and 
Mercy, and Justice According-to-Law. To these has been conveniently added 
an article on Justice and Expediency which originally appeared in Interpreta- 
tions of Modern Legal Philosophies (1947), and also a chapter on Justice and 
Liberty apparently specially prepared for this volume. 

As is so often the case with collections of this kind the quality and value of 
the various chapters vary a good deal. Even those on Aspects of Justice which 
provide the core of the volume are somewhat uneven in quality. But all are 
written with the author’s old brilliance of style and persuasiveness of argument. 
For students of jurisprudence they will provide stimulating additional reading, 
and to older lawyers who like to wander away from the reports and digests 
they will come as a welcome excursus, sometimes leading into fields of not too 
difficult theory, sometimes drawing attention to little realised “aspects of 
justice.” 

Among the lectures on Aspects of Justice, the most substantial is the 
Grammar of Justice (58 pp.) in which the author attempts an analysis of 
justice into its essential elements: it is also the best. In the first place the 
author holds that justice is an element in “the moral part of adult man’s 
nature.” In the second place, and I think the author would say of greater 
practical moment, it is a social virtue, and as such its purpose is to maintain 
“an equilibrium in human affairs.” Finally, justice “ postulates equality of 
consideration for all who come within its scope.” 

It may be objected that this analysis is not a logical one, and is incomplete, 
but its discussion enables the author not only to present attractively some of 
the views advanced by Plato and Aristotle on the subject, together with 
occasional references to more modern authorities such as Montesquieu and 
del Vecchio, but also to refer perhaps a little too lightly to such doctrines as 
“natural justice,” which he shrewdly points out has a much more limited and 
practical part to play in English law than in the continental systems of juris- 
prudence where it has, among the philosophic jurists, been so much canvassed. 

In this Grammar of Justice chapter I liked best the discussion of the part 
played by retribution in the administration of the Criminal Law. Allen’s view 
is that the basi® fact here is nothing more nor less than anger, and anger is an 
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emotion which even if morally justifiable in certain circumstances, seldom leads 
to good resylts either for those who feel it or those who suffer from it. “The 
primitive motives ” with which we are here involved “ are all the more distasteful 
because of the artificial rectitude in which they are dressed.” 

This lecture ends with a somewhat cursory discussion of “conceptions of 
justice” Which one would have expected to find at the beginning. However, the 
discussion is conducted with an urbanity worthy of Socrates, to whom reference 
is so often made in thesé pages, and the shrewdness of Sir Carleton’s insigh? 
can be appositely illustrated from his comparison of the treason trial conducted 
by Sir Edward Coke in London, tempore James I, with those conducted in 
Moscow by Vishinsky tempore Stalin. The remaining chapters in this section 
are slighter. That on Justice and Expediency contains a particularly good 
analysis of Stammler’s contribution to Jurisprudence, but comes to grips 
rather faint-heartedly with the problem of expediency, accepting somewhat un- 
expectedly Herbert Spencer’s equating of expediency with happiness. The 
chapter on Justice and Liberty is disappointing also. The author has been 
such a doughty protagonist of a rather old-fashioned conception of liberty during 
the contemporary era of “triumphant” bureaucracy that one would have 
expected to get here a particularly careful statement of his position, and one 
would hardly have expected the somewhat sardonic approach which we find 
in this chapter, in which liberty comes off decidedly second-best to justice. It 
is even more surprising to find in consecutive pages the following statements, 
“Mr. Cranston contends—rightly as I would respectfully agree—that freedom 
is not a power, as some philosophers have maintained”: “I would gratefully 
accept Mr. E. F. Carritt’s simple definition of liberty as ‘the power of doing 
what one would choose without interference by other persons’ actions.’” Indeed 
the whole chapter gives the impression of having been put together rather 
hurriedly, and the author’s élan seems to have faded before, in the last four 
pages out of forty-seven, he reaches the objective, “ Liberty and Justice.” 

The excellent article on “ Matrimonial Cruelty” from the Law Quarterly 
Review is here supported by a short and not very convincing Introduction, 
together with two slight chapters on Cruelty to Children and Cruelty to Animals. 
These are obviously important subjects, and if they could have been worked 
over with something of the care lavished on Matrimonial Cruelty, the result 
could not fail to have been valuable, but one has the impresssion that it was 
a matter of filling out. Thus had he been writing with his usual care, Sir 
Carleton could hardly have stated that “cruelty is an ingredient of rape. .” 
at any rate without a rather fuller explanation of the meaning which he attaches 
to the word “ingredient” in this connection. 

The essay on the Conscience of Counsel is concerned with a celebrated Austra- 
lian murder case, which gave rise to a number of unusual incidents, the 
strangest and most unfortunate of which was the action which had to be taken 
against the prisoner’s counsel who had, during the course of the trial, obtained 
evidence of his client’s guilt, but had nevertheless asked the jury to believe that 
another person was the murderer. When he afterwards disclosed this fact to an 
eminent fellow-member of the Bar in a professional capacity, the embarrassment 
of the latter can easily be imagined. This of course provides the leittmotif for 
“The Conscience of Counsel.” This cause célébre must have made a poignant 
impression upon Sir Carleton Allen when a boy in Australia, and his narration 
is remarkable for its dramatic vigour as well as for the insight of his commentary 
on the characters and motives of the dramatis personas. It would be extremely 
inaccurate to thank him for rescuing this article from the pages of the Law 
Quarterly Review since many of us use its volumes as much, or more, than 
any others, and yet one is certainly glad to have this fascinating story at one’s 
disposal in rather more accessible form. 
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RUSSELL oN Crimz. Eleventh edition. By J. W. Cecu Turyer. 
[London: Stevens & Sons, Ltd. 1958. Two Vols,: (1) cli, 
1-908 and (index) 56 pp.; (2) x, 909-1848 and (index) 56 pp. 
£10 10s. net. ] 


Here we have further results of Mr. Turner’s devoted work on converting 
Russell into a modern textbook. There is of course also the more conven- 
tional scholarship concerned with incorporating the effect of recent cases and 
statutes. With regard to the latter it need only be said that the fask has 
been carried through with the care and industry which one would expect from 
this editor. There have been an unexpected number of important decisions 
during the past eight years, and these together with a number of earlier cases 
not previously noted have increased the new citations to over 400! There have 
also been a number of criminal statutes: some of these, such as the Sexual 
Offences Act, 1956, being simply consolidatory in character, others such as the 
Homicide Act, 1957, creating important new law. These naturally receive 
detailed attention. 

Appreciating the importance of all this work I nevertheless took most 
interest in the modernising process. Here Mr. Turner has made some progress 
but not as much as one would have hoped. In reviewing the previous edition, 
which was Mr. Turner’s first (see 15 M.L.R. 260), I discussed the line which 
he had taken at some length, and, in collaboration with my colleague Mr. J. E. 
Hall Williams, took some pains to make suggestions for further improvement. 
Mr. Turner seems to have ignored this review. I say this because a serious 
mis-citation, that of Dr. Glanville Williams’ article “What is a Document? ” 
(11 not 2 M.L.R.) remains uncorrected, as does the statement that “there is no 
reported decision in England on the question whether drunkenness can be 
considered as negativing the animus furand in larceny” which again appears 
(p. 90) without any reference to Ruse v. Read [1949] 1 All E.R. 898: to both of 
these I drew attention. One of the main objects of any reviewer who takes his 
work seriously is to assist an author or editor to improve his work, and it is, 
to say the least, discouraging to find one’s efforts in this direction completely 
ignored. Many of the criticisms and suggestions which I made in the review in 
question are equally pertinent in respect of the present edition; I do not intend to 
repeat all these though I shall have occasion to refer to some of them in what 
follows. Some of the matters in question were no doubt obvious matters of com- 
ment and I am glad to notice that they have been dealt with, at any rate in part. 

The main improvements made in the present edition are the rewriting of 
some text, the omission of some detail, the rearrangement of some material, 
and the improvement of chapter headings. 

There is considerable rewriting throughout the book. Indeed Mr. Turner 
has not hesitated to rewrite quite a number of passages which he had himself 
contributed to the previous edition. In doing so he usually achieves greater 
clarity and concision—some of the material on mens rea is noteworthy for 
this. Sometimes however, and naturally, the rewriting has involved consider- 
able expansion, as in the case of insanity and the M’Naghten Rules. Here 
the important report of the Royal Commission under Sir Ernest Gowers 
provided important material, and to this Mr. Turner naturally refers. He has 
not thought fit however to add to the short list of important articles on the 
subject which appears in footnote 28 on page 119. Several articles of outstand- 
ing value were published during the discussion which followed this report, 
so that Mr. Turner’s already inadequate bibliography has become even more 
deficient. a 

One would have expected some discussion of the impact of the new defence 
of diminshed responsibility on the administration of the M’Naghten Rules, as 
well as a careful analysis of section 2 of the Homicide Act itself which creates 
it. Mr. Turner attempts neither, but in respect of the latter point refers instead 
to expositions of the Scottish law on the subjects which are unlikely to be 
readily available to English lawyers. 
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eis one would expect Mr. Turners main preoccupation with the Homicide 
Act is oveg section 1 and the abolition of constructive malice. He dislikes the 
preservation of implied malice and is able to show historically that the two 
words were used interchangeably by judges and textbook writers. He naturally 
deplores the decision of the Court of Criminal Appeal in R. v. Vickers [1957] 
> Q.B. 664; [1967] 2 All E.R. 741, suggesting a possible and more liberal con- 
struction of “implied” malice than that taken by the court which would 
have saved the life of Vickers, and have been more in accordance with the 
policy of the statute. I find myself in full agreement with his argument. 

Mr. Turner admits that the Homicide Act has simplified the defence of 
provocation and he has to some extent revised the voluminous section on this 
subject, but he retains material which seems to me out of date, and this 
explains why he still requires thirty-eight pages for his exposition. 

The rearrangement of the material on homicide is one of the most useful 
features of this edition. The chapter headings of the older editions can only 
be described as absurd. All the most important homicides were dealt with 
in one enormous chapter of 220 pages—this contained only three subheadings, 
viz, on general principles, on the actus reus, and on the mens rea. We now 
have five separate chapters;—on general principles, on murder, on suicide, on 
manslaughter, and on offences relating to childbirth. 

This is typical of an obvious and very proper preoccupation with titles 
and headings. The subtitle of Russell from the beginning was “A Treatise 
on Felonies and Misdemeanours.” ‘This had for some time been inaccurate 
since in recent editions more and more space has been, very reasonably, devoted 
to summary offences, and the subtitle has now been quietly dropped. 

These summary offences are of course almost entirely the creatures of 
statute, and the problem of deciding whether mens rea is an essential element 
is undoubtedly that of the greatest general interest. It is good that this fact 
has now been recognised in a new section on mens rea in relation to such 
offences. This has however been kept very short and general (4 pp. only); 
the editor contenting himself with a reference to the more detailed discussion 
in the literature on the subject. This policy seems to me to be mistaken: after 
all Russell is the standard textbook, running to some 2,000 pages. 

It is of course exceedingly difficult to know how far to go with the inclusion 
of summary offences. As fer as I can judge Mr. Turner has not expanded 
this aspect of the criminal law in this edition. He has however much improved 
the presentation of some of this material. Thus the section on Road Traffic 
Offences now appears with some of the more important provisions of the Road 
Traffic Act, 1980, printed in the text. This replaces a rather higgledy-piggledy 
selection of sections from the same statute which appeared under the heading 
“Conspiracy and Incitement to Murder”! The revised material still appears 
in the same chapter: it is, however, incomplete in at least one important 
particular, for, while the offences of driving while unfit by reason of drink 
or drugs are dealt with, that of driving without a proper insurance is omitted. 
Until the 1956 Road Traffic Act this offence also carried an automatic suspen- 
sion of the convicted person’s driving licence. Incidentally some of the provi- 
sions of the 1956 Act are spatchcocked into the 1980 Act in a confusing way. 

A further criticism may be made in respect of the section headings in 


_ Chapter 98 (Nuisances in Connection with Premises), that for Lotteries having 


been omitted. The material which has been revised to include the Small 
Lotteries Act, 1956, is now included under the heading “ Betting on Tracks”! 

Another chapter in which the rearrangement of the material is particularly 
welcome is that on Rape and the Defilement of Females. Incest, previously 
in the chapter on Unnatural Offences, now, properly, appears here. The 
valuable codification carried through by the Sexual Offences Act, 1956, was 
no doubt “a matter of inducement” to this improvement. 

It is not surprising in view of Mr. Turner’s well-known interest in larceny 
to find him a good deal preoccupied with the recent decisions op that subject. 
Thus Moynes v. Coopper [1956] 1 Q.B. 489; [1956] 1 All E.R. 480, is referred to 

Vou. 22 =. "AD 


710 THE MODERN LAW REVIEW Vou. 22 


no less than ten times, though whether it really disposes of R. v. Ashwell (1885) 
16 Q.B.D. 190 as Mr. Turner suggests seems to be doubtful. If he is correct 
why retain the twenty-five-page appendix on the latter case? 

I repeat my criticisms of the sections devoted to Infants and Corporations 
in connection with the Criminal law. These and much else which is much in need 
of revision, as indicated previously, appear in the new edition ptactically 
pintouched. I appreciate that Russell is a very large bpok and that the pressure 
on editorial time is no doubt great, but if Mr. Turner’s enthusiasm could 
be spread a little more widely an up-to-date Russell would doubtless appear more 
rapidly. 

It remains to notice that the chapters on Attempts and Parties have been 
brought from the end of the work into the forefront. The proper placing of 
these topics is an old subject of controversy, but I am inclined to agree with 
Mr. Turner’s decision seeing that we are here concerned with a practitioner’s 
textbook: for students I think this arrangement is confusing. These two 
chapters are substantially unchanged and do not call for comment. 

In conclusion I should perhaps, after my stricture on the undue expansion 
contained in the last edition, draw attention to the fact that Mr. Turner has 
succeeded in reducing his text by some forty pages, though the book is in fact 
somewhat longer, since the index is printed at the end of both volumes, a useful 
innovation. 

C. 


Famy Law. By E. L. Jonson, M.A., LL.B.(Cantab.), Lecturer in 
Law at King’s College, Newcastle-upon-Tyne, in the University 
of Durham. [London: Sweet & Maxwell, Ltd. 1958. 825 and 
xx pp. 85s. net. ] 


Toe Law anD Practice or Divorce AND MATRIMONIAL CAUSES. 
Fourth edition. By D. Toustoy, of Gray’s Inn and the South- 
Eastern Circuit, Barrister-at-Law. [London: Sweet & Maxwell, 
Ltd. 1958. 500 and lv pp. £210s. net. | 


Mr. Jonnson’s book was one of the first of recent attempts to discuss as a 
whole the principles of English law applicable in the field of family relations. 
The approach is not new, but not since the earlier editions of Lush on Husband 
and Wife has there been, until recently, a clear and readable account, in some- 
thing like modern terms, of the whole of the law even as it concerns husband 
and wife, For this the professional examining bodies, with their blinkered con- 
centration on isolated fragments of the law, must bear a heavy share of the 
responsibility. Not least of the merits of the revived and extended approach 
is that of relegating to a small, if over-frequented, corner of this wide field 
the circumstances in which the parties to a marriage may be permitted by law 
to contract another marriage during the lifetime of their former spouses. 
Experience of teaching family law shows that the legal problems arising from 
and during marriage are not only of greater jurisprudential value but of far 
greater interest to students than the somewhat dreary catalogue of matrimonial 
offences by those who fail in some of their closest human relations, 

Mr. Johnson’s early chapters indeed show a fresh approach, and clearly 
embody the results of individual research. Unfortunately, whether for lack 
of time or some other reason, the quality of these early chapters is not main- 
tained. Chapters 4 and 5, on the property rights of husband and wife, which 
should be the backbone of the book, are particularly disappointing, and are 
inadequately collated with each other. Since no fewer than seven new statutes 
on family law have come into operation since publication, there is opportunity 
for the thoroughgoing revision of the book which could make it suitable for 
university use 
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Mr. Tolstoy’s work is justifiably held in high esteem as a concise and accurate 
guide to practitioners. It is also the accepted guide to students of that part 
of family law which the Council of Legal Education has seen fit to prescribe 
as an examination subject. This fact cannot reflect unfavourably upon its 
author, put may cause somewhat furious thinking about the type of training 
lid down for legal practitioners, as an unusually accurate publishers’ blurb 
rightly claims that compactness is achieved by stating the lew as it is, without 
discussion. The first twenty-five pages deal with the jurisdiction of the court8, 
a traditional beginning but one of doubtful value to those with no more know- 
ledge of the substantive law than they have gleaned from the Sunday news- 
papers. 

In all, nearly one-third of the book is devoted to practice and procedure, 
and about a quarter to the reproduction of the text of statutes and rules, 
including the all-important sections 12 and 17 of the Married Women’s Property 
Act, 1882. Mr. Tolstoy has, indeed, always extended his field to include some 
discussion of property relations between husband and wife, and the guardian- 
ship of infants. In the present edition, these topics rate two and half and six 
and a half pages of text respectively, compared, for example, with nineteen 
pages on damages and costs. There is considerable discussion of the provisions 
for the maintenance of dependants during joint lives, but no mention of the 
Inheritance (Family Provision) Act, 1988, or its amendment in 1952. If this is 
because the book is concerned with actions in the Divorce Division, presumably 
future editions will include the Matrimonial Causes (Property and Maintenance) 
Act, 1958, but not the Inheritance (Family Provision) Act. Nor is it only 
the division of work among the courts that is accepted as the criterion for 
classification. Thus in general, Mr. Tolstoy does not attempt to deal with the 
historical development of the law, but he divides the grounds for nullity of 
marriage into two classes, (a) those at common law or under statute, and (b) 
those under the Matrimonial Causes Act, 1950, 8. 8. History is indeed a 
treacherous guide, and becomes even more 80 at close quarters. A supplement 
was issued with the present edition covering the text of the Matrimonial Pro- 
ceedings (Magistrates’ Courts) Bill. This hag not yet passed into law, and 
seems unlikely to do so in its original form, but since this edition of Tolstoy on 
Divorce was published there bave been five statutes in the field which Mr. 
Tolstoy covers and a new set of Matrimonial Causes Rules, which will pre- 
sumably be embodied in later supplements or another new edition. 


O. M. STONE. 


Trarric Victims. By Prorgssor Leon GREEN. [Northwestern 
University Press. $4.00. ] 


Accrment cases are fought in the United States by specialist lawyers who are 
sometimes regarded by their colleagues as not quite respectable but who bring 
to their cases a great deal of scientific knowledge and legal acumen. More 
cases are fought out than in this country. Trial by jury is still largely the 
rule and in the result there is in most states a considerable delay in bringing 
cases to trial. The courts too have varied in their attitude to tort cases in the 
last hundred years. They have swung from a tendency to treat liability as 
based on trespass to the person and almost absolute to the view that the indivi- 
dual must bear the risks inherent in progress from which he benefits and back 
again to the feeling that it does not pay to place the risks of our industrial 
society on its victims. Problems of proof are great in traffic cases since there 
may be no independent witnesses, the protagonists may not have survived 
and the testimony of the most honest witness of a sudden emergency is 
notoriously unreliable. 

From these circumstances there has arisen a widespread feeling in the ° 
United States that far too often justice is not done in such cases. Liability, or 
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“third-party ” insurance is not a sufficient answer because it is just in estabMsh- 
ing liability that the uncertainties of fact and Jaw make their impact. 
Professor Leon Green in this stimulating book therefore suggests that compul- 
sory loss insurance should be introduced so that all traffic victims would be 
compensated without proof of negligence, the quantum of damages being 
assessed by a Master. The damages would be payable by the insurers of anf 
motor-vehicle involved and a further scheme would covey cases where the vehicle 
could not be identified. The insurance companies would be parties to the proceed- 
ings instead of their existence being artificlally disregarded. Under Professor 
Green’s plan damages for pain and suffering and the first $100 of any loss 
from personal injury and property damage would be excluded. Only those 
attempting or committing suicide or injured while committing any criminal 
offence other than a traffic offence would not be covered by the scheme. 

Professor Green believes that this scheme could be operated without 
exorbitant premiums and that it should be coupled with more vigorous prosecu- 
tion of offenders. 

While not all the conditions described in this book are reproduced in this 
country, it is worth considering whether we can really be satisfied that traffic 
victims and their dependants receive proper justice in every case. Cases like 
Bray v. Palmer [1958] 1 W.LR. 1455 and Frances v. Parkinson [1954] 1 
W.L.R. 581 illustrate vividly the difficulties of proof. It would appear to be 
in keeping with modern ideas that all the victims of traffic hazards should be 
fully compensated. But whether the whole cost of the scheme should be borne 
by owners of motor-vehicles rather than by extending national insurance is 
more debatable. 

JoHN MONTGOMERIE. 


‘< Tax Motor” Guipe TO THE Law. By A Barrister. With 
Decorations by Wren. [London: Temple Press, Ltd. 1958. 
xi and 115 pp. 10s. 6d. net.] 


Tars book is appropriately respectfully dedicated “To all those motorists 
who sometime did or may yet encounter the law.” Happy and fortunate 
indeed must any modern motorist be who does not find himself, or herself, 
sooner or later firmly and assuredly enmeshed in the thicket and undergrowth 
of the law relating to the apparently ever-increasing volume of traffic on 
our progressively overcrowded and congested roads. 

As a general guide for the ordinary motorist this short book, written 
expressly for the layman and enlivened by a number of sketches in lighter 
vein, is admirable. In the first Part will be found some very useful practical 
advice regarding the purchase of & motor-car, and then the second Part deals 
with a somewhat frightening and massive array of criminal offences and 
penalties regarding the driving, parking, insurance, taxation, lighting, 
construction and use of private motor-vehicles. The third and final Part is 
devoted to matlers of procedure with special reference to magistrates’ courts 
and appeals. 

Such is the volume and comprehensive nature of the law relating to motoring 
offences that it is an almost impossible feat for any 1959 motorist to take his 
vehicle on to the road and drive more than a few miles without infringing the 
law in some way or other! Although ignorance of the Jaw is no excuse in the 
courts, this book will certainly demonstrate how very ignorant in this respect 
any and every reader of this Guide can be, so long, of course, as he or she 
is transparently honest in testing and assessing his or her knowledge in the 
light of the contents of even this small work. The only consolation, of course, 
is that some are more ignorant than others and even lawyers, judges and the 
most learned authors by no means know everything. 

Even if a mdtorist has no particular desire to know very much about the 
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law governing his own driving and conduct on the roads, he can still be 
strongly resommended to invest in a copy of this Guide, because the more 
everyone knows about motoring law the less likely road accidents will become. 
A few hours reading this book may well reward any motorist with many extra 
years of safe and accident-free driving. 

> M. R. R. Davies. 


PROBLEMS OF PUBLIC AND PRIVATE INTERNATIONAL Law. ‘TRANSAC- 
TIONS FOR THE YEAR 1957. Vol. 48. [London: The Grotius 
Society, Pump Court, E.C.4. 1957. xxix and 172 pp. Price to 
Non-Members 85s. net. | 


Tue 1957 volume of the Transactions of the Grotius Society provides excep- 
tionally varied and interesting fare. The Mexican Oil Dispute is very frequently 
referred to as a significant precedent in the field of the law relating to expro- 
priation of foreign property. Professor Wortley’s concise and ‘attractive 
presentation of the facts of the case and of its background is therefore of 
considerable practical importance. The same is also true of Mr. Brandon’s 
paper on legal deterrents and incentives to private foreign investments. Some 
of the latter seem to have escaped the learned author, as, 6.g., death duty 
benefits resulting from investment in foreign immoveable property or income tax 
benefits resulting from the application of the taxation on a remittance basis. 
But even if these are taken into account, one may well doubt whether invest- 
ments in underdeveloped countries, to which the paper is confined, have really 
become much more than a risky gamble for the average private investor. 
Mr. Johnson’s fascinating paper proves that the law relating to piracy is still 
a matter of practical importance in our days. To reveal the topic of Mr. 
Unger’s lecture on “the unknown province of the conflict of laws” would be 
unfair to the stimulating title chosen by the learned author. It may therefore 
suffice to say that it contains a critical examination of two propositions which 
many specialists on the conflict of laws have for long thought to be axiomatic 
truths. Many of Mr. Unger’s readers will after perusal of his paper throw these 
axioms into the dustbin reserved for superstitions. Dr. Bowett traces carefully 
the requirements for the use of force in the protection of nationals after destroy- 
ing the myth that such use of force is forbidden by article 2 (4) or by article 51 of 
the Charter of the United Nations. Dr. Micklem’s paper on the philosophical 
tradition in international law is an inspiring restatement of the natural law 
doctrine. Dr. Simmonds’ lecture on “Some English precursors of Hugo 
Grotius” conjures up the pictures of men who have been undeservedly 
forgotten, without unduly overstressing their historical importance. In fact, 
Dr. Micklem’s thesis might find notable support from Dr. Simmonds’ findings : 
these predecessors of Grotius were forgotten because unlike Grotius their 
approach was merely a “plain, empirical” one, making them lack in that 
“ persuasive power” which in the case of Grotius “stems largely from a 
continual comparison between the ideal, reasoned, philosophical basis of the 
law with the state of the Jaw in practice” (p. 156). The lesson should not be 
lost on our contemporaries. Dr. O’Connell’s paper on the interaction of inter- 
national and constitutional law in federal states, which concludes the volume, 
indicates some of the special problems that Australian lawyers have to face in 
consequence of the federal structure of Australia. 

The volume includes a full reprint of two thoughtful after-dinner speeches. 
The legal advisers to the Foreign Office will, however, no doubt, be a little 
surprised to read that Lord Strang spoke of them as being “in constant demand 
as draughtsmen ”! 

E. J. Conn. 
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THE Law oF PARTNERSHIPS AND VOLUNTARY ASSOCIATIONS IN SOUTH 
Arnica. By B. R. Bamrorp, B.a.(Oxon.). [Cape Town: 
Juta & Co., Ltd. 1958.. 95s. 6d. net. | 


Taus useful book fills a gap in South African legal writing. As qne would 
expect from its author, it is well written, pithy and, in places, ingenious. ‘Fle 
as exhaustively summarised the case-law dealinge with partnerships and 
analysed it with wit and acumen. Mr. Bamford is treading familiar 
ground but he does it with distinction especially as regards arrangement. He 
has a neat way of summarising the facts of cases by way of illustration (see, for 
instance, the cases on the distinction between loan and partnership on pp. 8-9). 

Voluntary associations have been little discussed by writers in South Africa. 
The law there has sometimes taken a different turning from that of England. 
One example is the South African rule that associations may become corporate 


bodies at common law without registration, provided they have perpetual ` 


succession and. property distinct from that of their members. There is ‘a 
statutory exception in the case of associations carrying on business for gain 
In an excellent and brief discussion (pp. 90-94) Mr. Bamford points to the 
analogies with what he calls the “quasi-incorporation” of associations in 
English law with the help of the trust concept. À l 


The author argues that a member of an association, whether'a universitas or 


not, may sue it for wrongful expulsion. The' majority of members of an 
association, he argues, have no inherent power to amend the constitution, to 
expel a member or to alienate property, but have an implied power to make 


administrative and executive decisions. It is not always easy to reconcile these ` 


principles, and a glance at a recent theoretical work, such as H. A. J. Ford’s 
Unincorporated Non-Profit Assoctations, will show that there are a good many 
unsolved problems in this branch of the law over which Mr. Bamford has 
skated rather lightly in his stimulating but short part on associations (65 pp.). 
Perhaps he will take up some of these problems in the next edition, and also 
reconsider the need to reprint the whole of the Co-operative Societies Act, 
1989, the Friendly Societies Act, 1956, and the Building Societies Act, 1948, as 
respectively amended—useful as are the lists of decisions given at the end of 
the Act in each case. 
A. M. Honorh. 


Erus, Parent Licenses. Third edition. [New York. 1958.] 


Tue late Mr. Ridsdale Ellis produced in 1986 and 1948 two editions of a work 
called Patent Assignments and Licenses. His third edition was intended to 
be divided into two volumes of which the first, Patent Assignments, appeared in 
1955. Mr. A. W. Deller, the editor of Walker on Patents, has now produced 
the companion volume, Patent Licenses. A perusal of the table of contents 
(compared with the title headings of the American Restatement) shows that the 
limited subject implied by the title has received wide coverage and the author 
has included chapters giving guidance on borderline relevant subjects such 
as restraints of anti-monopoly statutes, anti-trust statutes and arbitration for 
settling controversies. To a United Kingdom reader Chapter 19, Provisions in 
Patent Licenses Relating to Foreign Countries, is of special interest. If asked 
by an English business man to draw heads of agreement recording discussions 
with a United States patentee before the latter returns to his country, such 
reader might be glad of the reminder in section 6 that “an agreement to give 
a licence on terms ‘to be agreed upon’ is not enforceable and that where an 
essential element of a contract is reserved for future agreement, no legal obliga- 
tion as to such element arises until such future agreement is made.” On the 
other hand a United Kingdom practitioner might find the limited scope of the 
bookea handicap in giving interim advice, 6.g., to an English technician employed 
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in the United States contemplating returning to this country and needing 
advice in regard to an invention he had made influenced by but not exclusively 
dependent upon his work there. Must he reveal the invention to his United 
States employer with a view to a patent and licence, or how should he proceed? 
A reference to the index is not helpful, the nearest entry being “ Employer and 
Employee, Government as Employer, section 96.” It is necessary to know that 
the United States term which will yield some of the desired information is 
“ Shop-rights.” Sectiong 67 to 78 devoted to that heading will be found usefuh 
But to complete his advice to the client, the practitioner will have to inquire 
about relevant “ know-how.” Webster’s dictionary classes that word as colloquial 
and defines it as technical skill. The passages indexed under Technical Develop- 
ment of Invention do not solve the practitioner’s problem and he must then 
discover that, because they are “outside of the field of statutory protection, 
Trade Secrets, protectible at common law and in equity and by contract,” 
they form the subject of a separate volume entitled Trade Secrets published in 
1958. In the preface to that volume the author observed about Trade Secrets 
that “in the absence of contract the basis for their protection is fair play and 
business ethics.’ That leads to a discussion in that volume of unfair competition 

The work confines itself to the discussion of principles, making reference to 
over one thousand decided cases and does not attempt to supply any precedents 
or draft clauses. There are a few references to the United Kingdom Reports of 
Patent Cases but they are somewhat obscured by the unusual abbreviation POR. 


L. A. ELLWOOD. 


Income Tax Law AND Pracrice. By Cecu A. NEWPORT, F.A.C.C.A., 
Fellow of the Institute of Taxation, and H. G. S. PLUNKETT, 
Barrister-at-Law (formerly one of H.M. Inspectors of Taxes). 
Twenty-eighth edition. [London : Sweet & Maxwell, Ltd. 1958. 
484 pp. 80s. net.] 


Tars edition maintains the standard of its predecessors. While the reader who 
is familiar with former editions will therefore need no recommendation, other 
readers may wish to have some idea of what distinguishes this book from the 
numerous other works on the subject. It is fair to say that it is better on the 
practice than on the law: for the person who is actually making a claim, or 
preparing an account, the numerous points of detail and examples worked out 
with figures are likely to be invaluable, while in order to discover the law on a 
general principle, the reader would perhaps do better to look elsewhere. This 
means that it is a book specially suited for accountants, and for solicitors who 
have to deal with matters of everyday importance as regards tax. It is truly 
amazing that so much information can be packed into so small a book. A 
student, however, might find it heavy going if his interest lies in the law, rather 
than the accountancy, of taxation. 
D. C. Porrer. 


THE 1958 Income Tax LEGISLATION. By A. S. Smxe. [South 
Africa: Juta & Co., Ltd; London: Sweet & Maxwell, Ltd. 
1958. 170 pp. 48s. net. | 


Tms compilation of South African Income Tax statutes is intended for use 
with the same author’s book Silke on South African Income Tax. In addition 
to the text of the legislation it gives tax tables and notes on recent decisions. 


R. C. Porrer. 
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Tae Sare or Friars. Second edition. By E. F. GEORGE, LL.B. 
{London: Sweet & Maxwell, Ltd. 1959. xxiv and 217 pp. and 
index. 27s. 6d. net. ] 


Tae first edition of this excellent little book was reviewed in 21 M.I.R. at P. 
219. It is a-tribute to its usefulness that a new edition has become hecessauy 
so soon. The author has taken the opportunity to deal with new statute and 
«ase-law. The basic problem of how to make positive obligations run with the 
land is reconsidered in the light of Halsall v. Brizell [1957] Ch. 169, which 
stressed the rule that a person exercising an easement is bound to observe any 
conditions attached thereto. Insurance of common parts and third-party 
insurance are dealt with more fully and the author rightly points out the 
desirability of requiring comprehensive insurance and not just fire insurance 


-in leases of flats. A most interesting chapter has been added on co-operative 


schemes and there are new precedents. ; 
In an appendix Mr. David Piercy, a chartered surveyor, gives an up-to-date 
review of the subject from his point of view. : 
- JoHw MONTGOMERIE. 
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‘‘ The 1958 Income Tax Legislation.” [Sweet & Maxwell, 
Ltd., on behalf of Juta & Co., Ltd., Cape Town. 1959. 44 pp- 
16s. 6d.] 


Tar HISTORY AND DEVELOPMENT OF COMMERCIAL ARBITRATION: 


Recent DEVELOPMENTS IN THE SUPERVISORY POWERS OF THE 
COURTS OVER INFERIOR TRIBUNALS. Lectures by Lord Parker 
of Waddington. The Hebrew University of Jerusalem Lionel 
Cohen Lectures. Fifth Series, January. [Magnes Press; 
London: Oxford University Press. 1959. 59 pp. 8s. | 


Tse A.I.R. Manoa. Vol. I, Second edition. [Nagpur: The All 
India Reporter, Ltd. 1959. 1188 pp.] 


UNtversiry or Matava Law Review. Vol. I, No. 1, July 1959. 
[Singapore: University of Malaya, Department of Law. 174 pp. | 


WOODFALL’S Law or LANDLORD AND Tenant. Fourth Cumulative 
Supplement (To April 1, 1959). By Joun CLARK, B.A. 
[Londons Sweet & Maxwell, Ltd. 8s. 6d.] 
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STATE IMMUNITIES 
AND TRADE ACTIVITIES 
IN INTERNATIONAL LAW 


An attempt is made in this book to ascertain, and as far as possible 
to clarify, the existing principles of international law on matters of 
State immunity and trading activities. Besides a review of the general 
practice of States consisting principally of judicial decisions and 
treaties, the book contains an examination of legal developments 
in the light of the writings of publicists, and the proceedings of 
learned institutions. It is a complex, varied and urgent problem, and 
cuts across many branches of international law. 
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BY WILL OR CODICIL OR COVENANT. 


May we suggest to or Financial Advisers that whep 

uestions of their clients’ benefactions arise the worthiness ôf the 

oyal Air Force Benevolent Fund may be whole-heartedly and 
deservedly commended. 


Briefly, The Royal Air Force Bogen altars Fund provides help* to 8. 
we personnel disabled while flying or -during other service. 
d It assists the widows and dependants of those Who lose their lives 
and helps with the children’s education. It gives practical 
assistance to those suffering on account of sickness and general 


s” 
The need for help in nowise lessens in peace or war. Our 
immeasurable ETA to that “ inmoral Few ” can hardly cease 
while memory itself endures. 


THE ROYAL AIR FORCE BENEVOLENT FUND 


Hore detailed information will be 
(Registered under the 


te 


gladly sent by the Hon. Treasurer 
Wer Charines Act, 1940) 





The R.A.F. Benevolent Fund, 67 Portland Place, London, W.1 
Telephone: Langham 8343 





RIVERS IN 


IN pce LAW 


Until quite recently international rivers were of importance to the 
pang of navigation and sources of fish. 





scoming Basar and more ee 
This book i is a critical stock-taking of all the widely scattered 
material on this problem contained in international treaties, in 
arbitration awards, in municipal legislation, in theoretical teachings 
and in various sorts of State practice, and proceeds to a methodical 
and systematic examination of all the legal problems which have 
arisen in the development of international water rights. 


F. J. Berber 
o IN THE LIBRARY OF WORLD AFFAIRS 
£2 5s. net (2s. postage) 
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